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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 44 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Six consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951—June 30, 1956; and July 1, 
1956—June 30, 1961. These indexes are compiled to assist in research 
for precedents with respect to matters coming within the jurisdiction 
of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not seleeted for publication, should 
be cited by the applicable file number and date, for example, B-12345, 


June 23, 1948. 
vil 








COMPTROLLERS GENERAL OF THE UNITED STATES 


1921—To Date 
Name State Date of Expiration 
commission of service 
sone one Ge chbay aiduinnie nse Silda piel a eee Mar. 18,1955 |! July 31, 1965 
Lin et aiken venwhn eikeuwmene FONE GIS ccncnsensccdnnse Aug. 1,1940 | Apr. 30, 1954 
Eis. I icisdacnnacuschiconnaedsen New Hampshire... .........-...- Apr. 7,1939 |?June 19, 1940 
J. Raymond McCasl.................... WE peitnceneakoncsccomicn June 29,1921 | June 30, 1936 


COMPTROLLERS OF THE TREASURY 
1894-1921 


.--| Sept. 1,1915 | June 30, 1921 
May 16,1913 | Aug. 31,1915 
-| July , 26,1897 | May 165, 1913 
Oct. 1,1894 | Aug. 4, 1897 





Robert B. Bowler. _- eee eee 





1817-1894 
First Comptrollers 





SS eee Ee abs aunach onnabscuceeee aus 
PT ere I  ictisswnncianesinune canines 
 diceciksiineianvensaneds EE isnankgivicaniancseneais 
a Eee NT ae iiehctchatindsiaiaicia toed wasiand 
iin + cccdikcdacerncusmect SE ihiedandadgmakudioabenes 
EE Bs EE cigwntcncndnacscnnnccon ML ditartorevnistsnuceinnddand 
ED Ss pgiraanascicencsinesces SE itgnuedsatwistininsnnawiaeaen 
Pe I iixeccascctinesacn Ss aleeee CE ntechueaskn denen panmuadad 
4 UO eee Ma cichskwaeciddedasnnaddoat 
SD Wig Mice onanccncaccvenccs  Rexiscaiicnancvccsnnan 
EE cainnoenannddonsucnceeess Pennsylvania- ...........-- sn 
James N. Barker. - : Pennsylvania- -.-- 
George Wolf. .....- Pennsylvania. _- 
Joseph Anderson.. , 

1 Retired. 

3 Resigned. 

§ Died in office. 
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COMPTROLLERS OF THE TREASURY—Continued 


1817-1894 
Second Comptrollers 






















Name State Date of Expiration 
commission of service 

I eS May 27, 1893 | Sept. 30, 1804 
Benj. F. Gilkeson.. -| Pennsylvania May 23,1889 | June 5, 1803 
Sigourney Butler. -| Massachusetts Apr. 22,1887 | May 26, 1889 
Isaac H. Maynard -| New York June 2,1885 | Apr. 1, 1887 
William W. Upton. -| Oregon. Oct. 1,1877 | June 1, 1885 
— C. Carpenter gl ee icakanesimees Jan. 7,1876 | Sept. 30, 1877 
John M. Brodhead. -| New Hampshire... May 20,1863 | Jan. 23, 1876 
James M. Cutts... -| District of Columbia. Oct. 1,1857 | May 11, 1863 
John M. Brodhead -| New Hampshire. --_. Feb. 11,1853 | Oct. 8, 1857 
Edward J. Phelps. . -| Vermont......... Oct. 1,1851 | Feb. 13, 1853 
Hiland Hall... .. -| Vermont... Nov. 27,1850 | Sept. 10, 1851 
Albion K. Parris. of) HRs nacenenee June 18, 1836 | Nov. 28, 1850 

.| New Hampshire. May 27,1830 | June 30, 1836 

-| New Hampshire Mar. 21, 1820 | May 24, 1830 
A ci cticcnicnnmnnannamninnd Massachusetts... ........... Mar. 6,1817 | Mar. 21, 1829 

1789-1817 
Comptrollers of the Treasury 

SN iin cicbeaiinnnneweneie oie cc ciinanonsianill Feb. 28,1815 | Mar. 3, 1817 
ne oikinitnaipa nce aaneGiih Diesmnonsetts . . ......cccccccoce Feb. 11,1814 | Feb. 28, 1815 
TE cnhconncinmennh begbinhiill ll. es Nov. 22,1811 | Feb. 10,1814 
ER AL ELE TET. Saini onsinincadimmaiil Dec. 15,1802 | Nov. 21, 1811 
ae incu inncenenctngunesbnanull North Carolina... .............. July 1,1706 | Dec. 14, 1802 
cheatin kenhidessnnecnbnene Massachusetts... ................ June 26,1795 | June 30, 1796 
Jonathan Jackson.................-.....<- I od cicnin sc chicnimatinl Feb. 25,1795 | Sept. 1, 1795 
EY GT sc ccceguscecsasesnsess i ac cniniineal June 17,1791 | Feb. 2,1795 
Nicholas Eveleigh . ....................-- Gs eae Sept. 11, 1789 


i Apr. 16,1791 


ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 
1981-To Date 


Name State Date of Expiration 
commission of service 


ie TR Bicindavisaaneadies 
May 1,1943 |'June 29, 1953 
Mar. 6,1931 |? Apr. 30, 1943 
.| June 30,1921 |? Nov. 11, 1930 








ASSISTANT COMPTROLLERS OF THE TREASURY 





1894-1981 

Charles Marshall Foree................-. i tidckancansinatansehad Sept. 1,1915 | June 30, 1921 
WER ls WOE ccnccnnncucasecnecns Wii kstsedbecscensceonasasese May 24,1913 | Aug. 31,1915 
EE Fi Pe dccnscscascnenccouse ednuvshiihaneutaidmeniiae Jan. 18,1898 |'Dec. 6, 1912 
PE My UIE acnccccsccuncaasccecn I in cance ccaniieeniiaald June 6,1895 | Dec. 24, 1897 
SE Bis SE nccccesccsscescunsons Pe atasasasiidintininsinagipinitiniate Oct. 1,1804/ Apr. 16, 1895 

1 Died in office. 

3 Retired. 
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[B-148266] 


Statutes of Limitation—Claims—Date of Accrual—Contract Mat- 
ters—Disputes 

A claim for extra work under a contract which provided for an equitable adjust- 
ment for the unlisted work and required the contractor to submit the matter 
to a disputes procedure which specified that the decision of the contract advisory 
board would be final is not a claim which matured in 1951 when the work was 
completed because the contractor’s entitlement to the equitable adjustment could 
not mature until the board acted adversely to the contractor and not until that 
time would the General Accounting Office be able to act on the claim under the 
contract finality provision; therefore, presentation of the claim more than 10 
years after the work was completed but within 10 years from the board’s adverse 
decision is not barred by the 10-year limitation in the act of October 9, 1940, 
31 U.S.C. 71a. 

Contracts—Disputes—Finality of Administrative Findings— 


Wunderlich Act Relief 


A determination by a contract advisory board that a contractor was not 
entitled to additional compensation for extra work under a contract executed 
prior to the act of May 11, 1954, 41 U.S.C. 321 (popularly referred to as the 
Wunderlich Act), even though the contract specified certain indefinite work and 
provided for an equitable adjustment under a disputes procedure that made the 
decision of the board final, is considered an arbitrary determination under the 
standards in section 1 of the Wunderlich Act which provides that such adminis- 
trative decisions are final unless fraudulent, capricious, arbitrary or so grossly 
erroneous as necessarily to imply bad faith or is not supported by substantial 
evidence, and, therefore, on review of the matter the Comptroller General is not 
bound by the determination of the board and may properly find that, under the 
terms of the contract, the contractor is entitled to an equitable adjustment. 
(B-148266, December 31, 1963, modified decision of December 6, 1962 (unpub- 
lished) ). 


To the Secretary of the Navy, July 14, 1964: 


By letter of March 27, 1964, with enclosure, you request reconsider- 
ation of our decision B-148266, dated December 31, 1963, relating to 
the claim of Triple “A” Machine Shop, Incorporated. 

Briefly, the matter arose from the performance of a job order 
issued by the Military Sea Transportation Service to Triple “A” 
Machine Shop, Inc., in May 1951, for repair work on three lifeboats. 
The work was scheduled to be completed by June 18, 1951, but was 
not completed until July 9, 1951. In September of 1951, the contrac- 
tor claimed extra money ($7,950) for extra work. On November 9, 
1951, the contracting officer wrote the contractor’s attorney denying 
that the Government was obligated to pay the claim under the job 
order specifications. He further stated that: “* * * if you wish to 
pursue the matter further, you should so advise us and state specifically 
the basis of your client’s claim.” On March 4, 1953, the contractor 
requested that the claim be reopened and be submitted to the Contract 
Advisory Board (pursuant to Article 5(j) of the master contract). 
The contractor states that it held-off until March 1953 in the belief 
that its claim was being processed under the “Dispute” procedure. On 
May 6, 1953, the contracting officer furnished Findings of Fact, stating 
that the “excess work” claimed by the contractor was required under 
the specifications at the contract price, and that the contractor was 
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subject to liquidated damages in the amount of $2,079.23 for delay 
beyond June 18, 1951. On May 15, 1953, the claim (later reduced to 
$7,486) was appealed to the MSTS Contract Advisory Board. On 
January 18, 1954, the Board sustained the contracting officer’s find- 
ings. (Appeal of Triple “A” Machine Shop, Inc., CAB No. 7). 
Meanwhile, under date of September 24, 1953, the United States Navy 
Regional Accounts Office had forwarded to our Claims Division for 
direct settlement a voucher stated in favor of the assignee bank for 
$10,496.77, consisting of $12,576, representing the amount payable 
under the Job Order, less liquidated damages assessed in the amount 
of $2,079.23. On February 4, 1954, payment was authorized for work 
under the job order in the amount of $10,476. It was not until Febru- 
ary 1962 that the contractor filed its claim with this Office. (The Con- 
tractor’s claim for refund of liquidated damages had been administra- 
tively denied in March 1957.) 

In our first decision on the matter, dated December 6, 1962 
(B-148266), we denied the contractor’s claim on the basis that : 

* * * If pursuit of the administrative remedy provided by Article 5(j) 
did not toll the statute, there can be no question that the claim in this case 
accrued within the meaning of the 1940 statute upon completion and acceptance 
of the work—on or about July 9, 1951, and is therefore withdrawn from our 
consideration by the statute cited. 

Jf, on the other hand, we consider the claim for extra compensation as having 
accrued when it was finally denied by the Contract Advisory Board as representa- 
tive of the Commander, MSTS, on January 18, 1954, we are faced with the fact 
that as of that date the courts had held that such administrative decisions were 
not subject to review. United States v. Moorman, 338 U.S. 457; United States v. 
Wunderlich, 342 U.S. 96. 

While the rules of those cases have been superseded by the provisions of the 
act of May 11, 1954, 68 Stat. 81 (41 U.S.C. 321, 322), the prohibition against pro- 
viding for finality of any administrative decision on a question of law, contained 
in section 2 of the act, does not appear to be applicable retroactively. We there- 
fore must consider that we would be restricted in any review of the decision in 
question to the criteria established by section 1 of the act, and would be bound 
to recognize the decision as binding unless “fraudulent or capricious or arbitrary 
or so grossly erroneous as necessarily to imply bad faith.” 

Whether or not we would independently arrive at the same conclusion as the 
MSTS on the interpretation of the contract here involved, we do not feel that 


its interpretation, which we regard as primarily a question of law, could properly 
be held to fall within the above quoted provisions of the statute. 


The contractor requested reconsideration. In our decision of De- 
cember 31, 1963, B-148266, we held that the contractor was entitled 
under clause 5(j) of the contract to an equitable adjustment of $6,350 
for performing extra work under the contract. In so holding, we con- 
cluded that we were neither barred from considering the claim under 
the provisions of 31 U.S.C. 71a, nor bound to accept the Board’s de- 
cision on the matter as final. 

You believe that in reversing the Board’s decision, we stepped 
beyond the permissible scope of review specified under 41 U.S.C. 321 
(the Wunderlich Act) and substituted our judgment for that of the 
Board’s. (It is also your view that we disregarded the opinion of 
the court in 7'riple “A” Machine Shop, Inc. v. United States, 235 F. 2d 
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626 (9th Cir. 1956), which reached the same conclusion on the merits 
as the Board, under substantially the same specifications.) Par- 
ticularly, you refer to the language used in our decision of December 31, 
1963, seeming to indicate that we reversed your Board by conclud- 
ing that its decision was “palpably wrong”. You point out that the 
phrase “palpably wrong” does not appear in 41 U.S.C. 321 as a ground 
for reversing a final decision of a Board under a contract. 

Under section 1 of the Wunderlich Act (41 U.S.C. 321) a final 
administrative decision on a disputed question of fact is binding un- 
less fraudulent, capricious, arbitrary, so grossly erroneous as to 
constitute bad faith, or not supported by substantial evidence. Sec- 
tion 2 of the act (41 U.S.C. 322) precludes administrative finality on 
any question of law arising under a Government contract. In re- 
viewing your Board’s decision we agreed with your Department that 
clause 5(j) expressed finality to Board decisions on disputed questions 
of specification interpretation. Traditionally it has been held that 
the interpretation of a contract specification is a matter of law. See 
Guyler v. United States, 161 Ct. Cl. 159, 314 F. 2d 506 (1963); also 
cases cited in Wunderlich, et al. v. United States, 117 Ct. Cl. 92, 212- 
214 (1950). The subject contract was executed prior to the Wunderlich 
Act (May 11, 1954), and it is clear from the legislative history of the 
act that section 2 thereof (41 U.S.C. 322) was made to apply in future 
contracts. See 1954 U.S. Code Cong. and Adm. News P. 2191 (pp. 
2195-2196). But section 1 of the act (41 U.S.C. 321) was made appli- 
cable to questions arising under existing contracts, and we concluded 
that the section 1 standards of review applied to all existing contract 
questions, both of fact and of law. 

We reviewed the Board’s decision under the standards set forth in 
41 U.S.C. 321, and found that the decision should be reversed. In 
using the term “palpably wrong” to support our holding, we did not 
intend to depart from the statutory standards of review. You believe 
that what is “palpably wrong” is not necessarily fraudulent or arbi- 
trary or capricious or so grossly erroneous as necessarily to imply bad 
faith. (However, see Dell Publishing Co. v. Summerfield, 198 F. 
Supp. 843 (1961), affirmed 303 F. 2d 766 (1962), where the court 
recognized that “arbitrary and capricious” means without rational 
basis; clearly wrong.) To remove any ambiguities in the matter, it 
should be understood that our decision of December 31, 1963, was 
reached on the basis that your Board’s decision was found by us to be 
arbitrary within the meaning of 41 U.S.C. 321. See (race Line, 
Inc. v. Federal Maritime Board, 263 F. 24.709, 711 (1959). Of course, 
we were not unmindful of the court’s opinion in 7'riple “A” Machine 
Shop, supra, which rested on the basis that this contractor, under a 
prior job order, was bound to perform the unlisted work (renewal 
of plates) at the bid price. The lower court (1954 AMC 698, decided 








4 DECISIONS OF THE COMPTROLLER GENERAL [44 


in March of 1954, prior to the Wunderlich Act) had ruled that the con- 
tractor was bound by the Board’s decision which was final, but the 
court had also found that the Board’s interpretation of the specifica- 
tions was correct. The Appeals Court (after Wunderlich) passed the 
issue of finality and rested on the lower court’s “alternate” finding. 
But the Appeals Court went on to note that the contractor might have 
been able to show mutual mistake upon proper pleading and evidence 
below. We found that the contract terms before us clearly called 
for the payment of an equitable adjustment for the unlisted work 
(renewal of plates). We noted that the subject job order, unlike the 
prior job order, specified certain indefinite work, and we concluded 
that the court’s holding in 7'riple “A” did not require us to abandon 
our views on the validity of your Board’s decision. We could not 
accept the conclusion that the specifications required the contractor to 
perform unlisted work at its bid price, when the contract contained 
provisions contemplating additions and adjustments to the specifica- 
tions along with equitable adjustments. 

You also request that we reconsider our holding that the contractor’s 
claim was not time barred under 31 U.S.C. 71a when presented to 
this Office in 1962. It is your contention that the claim first accrued 
in 1951, when the contractor completed the work, first presented the 
claim to MSTS, and had the first indication that the claim was rejected 
by MSTS. You disagree with our conclusion that the claim had not 
accrued within the meaning of 31 U.S.C. 71a while the contractor was 
“exhausting” its administrative disputes procedure. You caution that 
our holding would extend the life of claims by an indefinite amount 
of time—more than 10 years after the event out of which the claim 
arose took place—and would impose upon your Department new and 
costly problems of maintaining and storing files for an extended period. 

In B-152255, January 21, 1964, we considered a claim originating 
within your Department under a contract disputes procedure where 
the facts giving rise to the claim occurred no later than 1946, but where 
final administrative action under the disputes procedure was reached 
in 1963. The contractor was seeking a return of inventory refunds 
made to the Government from 1944 to 1946, under several contracts. 
Negotiations were carried on until March of 1961, when the contracting 
officer made Findings of Fact denying the claim. Thereafter, while 
the contractor was appealing this determination (ASBCA No. 7315) 
the parties agreed to a final settlement. Your disbursing officer asked 
us whether 31 U.S.C. 71a barred such an agreement. Citing B-148266, 
December 31, 1963, we advised that the “claim” was not time barred. 
Unlike the Triple “A” case, the contractor was in the disputes pro- 
cedure more than 10 years. In this connection, the Armed Services 
Board of Contract Appeals has held in Appeal of American Bridge 
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Company, ASBCA No. 126 (1958) that it does not construe 31 U.S.C. 
71a as barring a contractor’s right to a determination pursuant to the 
Disputes Clause, regardless of what effect the statute would have upon 
the General Accounting Office’s consideration of the contractor’s claim 
for payment if and when the same is made. Our holding in B-152255, 
supra, at least would preserve the contractor’s right of appeal to this 
Office under 41 U.S.C. 321. 

You point to various court decisions arising in Admiralty which hold 
that a statute of limitations applicable in suits against the United 
States may not be put off or tolled while a claim is undergoing ad- 
ministrative consideration. The rationale of these holdings is that 
the statutory period of limitations fixes the court’s jurisdiction to 
entertain suit against the sovereign and cannot be waived by the 
parties. (See Soriano v. United States, 352 U.S. 270, 273-75 (1954) ). 
In McMahon v. United States, 342 U.S. 25 (1951), the Supreme Court 
held that an act which extended to a class of seamen [Federal Em- 
ployees] the right to sue the United States for injuries, maintenance 
and cure only after administrative review, did not affect the established 
construction that such suits run from the date of the injury. In States 
Marine Corp. of Delaware v. United States, 283 F. 2d 776 (1960), the 
plaintiff sued for breach of contract arising from damage to property 
allegedly caused by the United States in discharging its cargo from 
the plaintiff’s vessel. The space-charter contract entered into by the 
parties provided that the Government would pay for any damage to 
the vessel or its equipment caused by the act or neglect of the Govern- 
ment during the unloading or discharging of cargo if timely notice of 
damage was presented to the Government. The contract also con- 
tained the standard Disputes clause. The plaintiff sought relief 
before the Board but was refused on the basis that his notice of damage 
was not timely. Thereafter, more than 2 years after the damage 
occurred, but only a few months after the Board had ruled on the 
matter, plaintiff filed its libel in court alleging the Government’s 
breach of contract as having occurred when the Government failed to 
pay the damage after the Board’s decision. Reasoning from McMahon, 
supra, the court concluded that the contractual creation of a 
mandatory administrative procedure for redress of injury to property 
did not affect the running of the time period from the date of the 
property damage. It rejected as specious plaintiff’s assertion that 
the administrative refusal to pay the claim under the disputes pro- 
cedure constituted the cause of action upon which suit was brought. 
In Hellenic Lines, Limited v. United States, 201 F. Supp. 10 (1961), 
the plaintiff sought damages for (1) time lost due to detention of the 
vessel and (2) cable charges incurred during such period. Plaintiff 
claimed that its cause of action for breach of contract did not arise 
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until after it had sought the administrative redress required under 
the contract. The court stated as follows: 


The rule of States Marine does not appear to have been modified by American- 
Yoreign Steamship Corp. v. United States, 2 Cir., 291 F. 2d 598, 607 in which 
causes of action concerning “disputed interpretation of the terms of the charters 
themselves” were held to have accrued some time after the termination of the 
charter. The disputed terms involved accounting procedures which necessarily 
were postponed. * * * 

The plaintiff seeks to bring this case within the American-Foreign Steamship 
exception by contending that the interpretation of the relevant charter terms 
is in dispute. But there is no dispute as to the procedures called for by the 
terms. The parties disagree only as to the effect of the terms upon the accrual 
of the cause of action—that is, a dispute not as to fact but as to law. That 
disagreement, to repeat, was settled by States Marine. 


The American-Foreign Steamship case (291 F. 2d 598 (1961) ) cited 
in the Hellenic opinion, held that actions for refunds of charter hire 
based upon the alleged basic illegality of the Government’s additional 
charter hire scheme were barred when suit was brought, but those based 
upon disputed interpretations of certain terms of the charters were not 
time-barred. The court stated (p. 607) in part as follows: 

This does not mean that governmental contracting agencies are completely 
precluded from agreeing to “final audit” clauses like Clause 13 of these bare- 
boat charters. But the type of controversies “put off” must involve possible 
future disputes—those which, because of the accounting give-and-take accom- 
panying this kind of charter arrangement, would present a measure of doubt 
concerning the exact time when a “cause of action” arose. That sort of arrange- 
ment would not do violence to the Congressionally imposed built-in limitation ; 
the deliberate postponing for ten years the trial of a clear and presently existing 
controversy most certainly would subvert the legislative scheme of a limited 
waiver of immunity. This is equally true whether the extension of time is 
interpreted so as openly to postpone the running of the limitations period— 
or whether the executive agency “contracts” to refund overpayments at a time 


in the distant future, dependent upon the out come of law suit brought at that 
later date on a claimed breach of the agreement to refund. 


The dissenting opinion took the view that none of the claims accrued 
before the final audit. In American Mail Line, Ltd. v. United States, 
213 F. Supp. 152 (1962), the District Court concluded that the dissent- 
ing view in American-Fareign Steamship constituted the majority 
view as to the time-bar issue. The Court stated as follows (p. 161) : 


Without condoning the extensive delay, this Court believes that the agree- 
ment to postpone disputes until after final audit was a wise exercise by Mari- 
time of its authority and should be encouraged. The avoidance of multiplicity 
of litigation is both socially and economically desirable. * * * 


See American President Line v. United States, 61 AMC 176 (1961). 

You call our attention to the recent case of Hahn v. United States. 
218 F. Supp. 562 (1963). There the Court held that actions in Admi- 
ralty against the United States for damage to libelant’s oyster beds 
could not be maintained where one action was filed within the 2-year 
period of limitation (46 U.S.C. 745) but not filed before expiration of 
the statutory 6-month waiting period after administrative presentation 
(46 U.S.C. 740) ; nor where a second action was filed after the 6-month 
waiting period but after expiration of the 2-year limitation period. 
Regarding the action filed after the 2-year period, the Court cited 
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McMahon, supra, for the rule that the 2-year period was to be com- 
puted from date of injury, and both States Marine, supra, and 
McMahon, for the rule that the limitation period is not tolled pending 
administrative consideration. As to the action filed within the 2-year 
limitation period but before the 6-month waiting period, the Court 
rejected the idea of a “protective libel” pending administrative deter- 
mination, suggested in such cases as States Marine, supra, and Wessel, 
Duval & Co. v. United States, 126 F. Supp. 79 (1954), for the reason 
that those cases pertained to an administrative disputes procedure 
which constituted a bar to suit, but not a condition to suit as contained 
in 46 U.S.C. 740. (The Court in Wessel, Duval, supra, indicated that 
it would take jurisdiction of an alleged breach where the administra- 
tive body had not timely resolved the matter within the period of limi- 
tations.) However, in Atlantic Carriers v. United States, 131 F. Supp. 
1 (1955), the plaintiff attempted to file a protective libel (for breach 
of a charter party) while it was pursuing its contract disputes remedy. 
The Court dismissed the suit pending the administrative review, and 
on a “Motion for Rehearing,” stated as follows: 


Libelants fail to appreciate the thrust of the Court’s original Opinion. The 
effect of a disputes clause is to deprive the courts of jurisdiction of any claim?’ 
covered by it, until the administrative process has been completed. At that time 
the courts have jurisdiction of the claim only if there is an allegation in the 
complaint that the administrative decision is ‘fraudulent or capricious or arbi- 
trary or so grossly erroneous as necessarily to imply bad faith, or is not sup- 
ported by substantial evidence.” 


41 U.S.C.A. § 321. 


[10] The only gloss upon the rule denying jurisdiction to the courts before 
completion of the administrative fact-finding process is that of clear inadequacy 
of the administrative remedy. See Wessel, Duval & Co. v. United States, 
D.C.S.D.N.Y. 1954, 126 F. Supp. 79; Manderscheid v. United States, D.C.N.D. 
Cal. 1950, 88 F. Supp. 232 (libel filed two days before statute of limitations ran) ; 
cf. Moran Towing & Transportation Co. v. United States, D.C.S.D.N.Y. 1944, 56 
F. Supp. 104, 106 (“possibility * * * that the statute of limitation may run”— 
not a disputes clause case). As indicated in the main Opinion, such inadequacy 
has not been shown to exist in the instant cases. 


With regard to its 6-year statute of limitation (28 U.S.C. 2501), the 
Court of Claims has taken the position that a claim against the United 
States first accrues on the date when all the events have occurred which 
fix the liability of the Government and entitle the claimant to institute 
an action (E'mpire Institute of Tailoring, Inc. v. United States, 142 Ct. 
Cl. 165, 167 (1958) ) ; and that where a claim is based upon a contractual 
obligation of the Government to pay money, the claim first accrues on 
the date when the payment becomes due and is wrongfully withheld 
in breach of the contract. Cannon v. United States, 137 Ct. Cl. 104, 
107 (1956) ; see Oceanic Steamship Company v. United States, 165 Ct. 
Cl. 217. That court has repeatedly indicated that a claim does not 
accrue for purpose of 28 U.S.C. 2501 while the claimant is pursuing a 
mandatory administrative remedy. See Friedman v. United States, 
159 Ct. Cl. 1,310 F. 2d 381 (1962). 
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In Cosmopolitan Manufacturing Company v. United States, 156 Ct. 
Cl. 142, 297 F. 2d 546 (1962), the Court held that the contractor was 
time barred when it brought suit 12 years after the Board acted. But 
the Court stated as follows: 

Plaintiff grounds its claim on the alleged arbitrary and capricious action of the 
Army Board of Contract Appeals, and its approval by the Secretary of the Army. 
It follows that plaintiff’s cause of action, if any, accrued at the time the appeals 


board acted, all events having occurred which were necessary to fix the liability 
of defendant and entitle plaintiff to bring suit. [citation follows.] 


See Penn Bridge Co. v. United States, 71 Ct. Cl. 273 (1930) ; Holton, 
Seelye & Co. v. United States, 106 Ct. Cl. 477, 500 (1946) ; Znterna- 
tional Potato Corporation v. United States, 142 Ct. Cl. 604, 606-607 
(1958) ; Fattore v. United States, 160 Ct. Cl. 666, 312 F. 2d 797 (1963). 

The disputes procedure of the Government contract provides a 
mechanism whereby adjustments and corrections are made to the con- 
tract. The procedure is designed to avoid the delays, costs, and in- 
conveniences which ordinarily arise when the parties have recourse 
only to the courts. In the absence of clear evidence that the disputes 
procedure is inadequate or unavailable, the contractor must exhaust 
that procedure before it can be heard to complain in court. United 
States v. Holpuch Co., 328 U.S. 234, 239-240 (1946) ; United States v. 
Callahan Walker Co., 317 U.S. 56, 61 (1942). 

Recently, the Court of Claims stated that the Disputes procedure, 
unlike the statute of limitations, is waivable by the Government. See 
Stein Bros. Mfg. Co. v. United States, 162 Ct. Cl. 802. Nevertheless, 
we assume that the Court of Claims would consider a cause of action 
as first accruing when the mandatory disputes procedure has been 
exhausted. In United States v. Bianchi & Co., 373 U.S. 709 (1963), the 
contractor claimed extra work required in the construction of a tunnel 
for a flood control dam. The “extra” work was performed in late 
1947, and the tunnel was completed by May 8, 1948. The contract- 
ing officer had refused to authorize the work, and in December 1948 
the Board denied the contractor’s appeal. All of the work under 
the contract was completed (on time) on June 30, 1949. The 
contractor brought his action in the Court of Claims in December 
1954, more than 6 years after May 1948, when the claimed extra 
work was completed, but not quite 6 years after completion of 
the departmental proceedings. Neither the Court of Claims (144 
Ct. Cl. 500 (1959) ) nor the Supreme Court discussed when the claim 
first accrued. But the Supreme Court opinion stated that under the 
“Wunderlich Act” the court performs a reviewing function, and that 
“the reviewing function is one ordinarily limited to consideration of 
the decision of the agency or court below and of the evidence on 
which it was based” (pages 714-715, swpra). It would appear from 
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Bianchi that the cause of action under Wunderlich springs from the 
action of the Board. 

The express legislative purpose in setting a limitation period during 
which claims may be presented to this Office, as contained in 31 U.S.C. 
71a, was to enable the dismissal of stale claims without the expense 
of development and settlement. See S. Rept. No. 1338, 76th Congress, 
3d Session (1940). Presumably a generous 10-year period was pro- 
vided because this Office only permits payment on claims which are 
clearly allowable on the basis of the written record presented. See 
Charles v. United States, 19 Ct. Cl. 316, 319 (1884). Thus the General 
Accounting Office usually does not face the evidentiary problems which 
often arise when the facts are not readily at hand. 

Be that as it may, we do not believe that our holding in B-148266, 
December 31, 1963, extends the life of claims beyond the time specified 
in 31 U.S.C. 71a. Reasoning from States Marine, supra, we would 
determine when the contractor’s claim first arose and then apply the 
statutory period of limitations without regard to time spent in manda- 
tory administrative review. Certain cases of the Court of Claims 
suggest, however, that a contractor’s claim does not accrue while the 
parties to the contract are following a disputes procedure because that 
procedure essentially fixes the rights and liabilities of the parties. 
In the situation at hand, the contractor seeks money for labor and ma- 
terial furnished under a contract. The issues disputed were whether 
the contractor was entitled to an equitable adjustment, and whether 
the Government was entitled to deduct from the contract price liq- 
uidated damages for delay. The disputes turned on whether the work 
in question was required work or extra work. Under the contract, the 
contractor was required to submit the matter to the disputes procedure, 
and the Board’s decision was to be final. You conclude that the claim 
first arose when the work was completed. Yet the contractor’s entitle- 
ment to an equitable adjustment was limited by the finality provision 
of the contract. In other words, the contractor’s entitlement, if any, 
to an equitable adjustment could not mature into the claim which was 
presented to this Office until the Board acted adversely to the contrac- 
tor. At that point, not only was the contractor contractually free to 
pursue its claim before this Office, but this Office could act on the claim 
in accordance with the contractual requirement of finality. Hence the 
disputes procedure was more than a bar to suit here. It appears to us 
that the authorities leave this matter unsettled. We conclude that the 
contractor’s claim to this Office first accrued when the Board made its 
decision. 

Accordingly, we sustain our decision of December 31, 1963, 
B-148266, which modified decision of December 6, 1962. 
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[.B-154325] 


Commissioners, United States—Fees—Additional—Preliminary 
Proceedings Requiring More Than One Hearing 


Where it was necessary for a defendant to be presented twice before a United 
States commissioner incident to being charged by alcohol and tobacco tax agents 
with numerous violations of the criminal code, the commissioner is not entitled 
to an additional fee for holding the second hearing, 28 U.S.C. 633(3) providing 
that the prescribed fee for a preliminary hearing covers all services rendered 
after presentation of the accused, and nothing in the legislative history indicating 
the second hearing is regarded as a separate case requiring payment of an addi- 
tional fee, and while a particular case might be more burdensome than another, 
over the period of a calendar year a commissioner would on the average be 
adequately compensated for his services. 


To the Director, Administrative Office of the United States Court, 
July 14, 1964: 

The Assistant Director’s letter of May 28, 1964, requests our decision 
whether under the facts and circumstances related hereinafter and 
the pertinent provision of the Judicial Code, 28 U.S.C. 633(3), a 
United States commissioner is entitled to an additional fee for pre- 
liminary proceedings. 

The factual situation as presented in the Assistant Director’s letter 
is as follows: 


The particular case in point involves a defendant presented before a United 
States Commissioner on July 11, 1963, charged by Alcohol and Tobacco Tax 
Agents with 37 violations of the criminal code for which probable cause was 
determined by the commissioner on 3 of the charges on that date. The United 
States Attorney directed that the 34 remaining cases be heard to determine 
whether or not probable cause would be found as he would not agree for the 
34 warrants to be dismissed. As a result a continuance was granted on these 
charges until July 19, 1963 on which date the defendant appeared and waived 
his right to such preliminary hearings. 


The Judicial Code, 28 U.S.C. 633, in pertinent part reads as follows: 
United States commissioners in each judicial district, except national park 


commissioners, shall receive the following fees only for all services rendered, 
not to exceed $10,500 for any one calendar year: 
. * * * * * . 

(3) A fee graduated according to the aggregate number of cases in each 
quarterly accounting period, in the sum of $14 for each of the first twenty-five 
cases, $9 for each of the next twenty-five cases, $8 for each of the next fifty 
cases, and $2 for each additional case of the following kinds: 

* * * * * * . 


Preliminary proceedings to hold an accused person to answer in district 
court, payable to the commissioner who disposes of the case by discharge 
or binding over, for all services rendered after presentation of the accused ; 
[Italics supplied. ] 

Each accused person brought before the commissioner for holding to 
answer in district court shall be considered a case for the purpose of com- 
putation of fees. 

* e + * * . + 


(5) Upon the filing of a sworn, written complaint, for all services rendered 
prior to presentation of the accused before the commissioner, $4 for each person 
accused.” [Italics supplied.] 


The principle of the simplified and consolidated fee system con- 
tained in 28 U.S.C. 633, stems from the act of August 1, 1946, Public 
Law 582, Ch. 721, 60 Stat. 752, which amended section 21 of the act 
of May 28, 1896, 29 Stat. 184. 
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Section 21 of the 1946 act provided, in part, as follows: 


Szc. 21. The fees of United States commissioners for the following services 
in connection with criminal cases shall be as provided in the following sub- 
divisions of this section. * * * 

(a) In each case in which a complaint in writing and sworn to shall have 
been lodged with the commissioner, for all services rendercd prior to the presen- 
tation of the accused before the commissioner, a fee of $2.50, said fee to accrue 
when the complaint is filed. 

(b) In each case in which the accused is presented before the commissioner 
for binding over, for all services rendered after the presentation of the accused 
a fee depending upon the number of such cases disposed of by the commissioner 
during the quarterly accounting period either by discharge or by binding over, 
as follows: 

(1) $7 for each of the first twenty-five cases so disposed of ; 
(2) $6 for each of the next twenty-five cases; 
(3) $5 for each of the next fifty cases ; and 
(4) $2 for each of all cases over one hundred. 
[Italics supplied. ] 


We note that the 1946 statute as well as the present codification 
contains language stating that the prescribed fees are, respectively, 
for all services rendered prior to the presentation of the accused before 
the commissioner, or for all services rendered after the presentation 
of the accused. In the hearings before the Subcommittee of the Com- 
mittee on the Judiciary, House of Representatives, held March 13, 
1946, on H.R. 2460 (S. 346), which became Public Law 582, the testi- 
mony of Judge Hincks throws some light on the legislative intent. 
On page 7 of the hearings he said, referring to subsection (a) of the 
act, that is, to services rendered prior to the presentation : 

We feel that the required fee is very fair for the average service required. 
It may be that some case will come in that does not even involve $2.50, but there 


will be other cases that will take a couple of hours of time, so that the fee we 
have proposed, we think is an average. [Italics supplied.] 


The ensuing discussion in the hearings and reference to table 2 at 
the end thereof suggests that the graduated fees provided by sub- 
section (b) of the law, likewise, were established on an average case 
basis. 

In H. Rept. No. 2309, 79th Cong., on S. 346, page 2, the bill was ex- 
plained as follows: 


* * * It consolidates various small items in the present statute into larger 
units of service for the purpose of computing fees. The most frequently re- 
curring charges under the new bill would be (1) for all services rendered prior 
to the presentation of the accused before a commissioner, including drawing 
a complaint, issuing a warrant of arrest, and entering the return of service, 
for which a blanket fee of $2.50 per defendant would be paid; and (2) for all 
services rendered after presentation of the defendant before a commissioner, 
including the hearing, the fixing of bail, the justification of sureties, or the com- 
mitment, and the transcript of the proceedings, or whichever of these procedures 
takes place in a given case, for which a blanket fee would be paid, graduated 
downward from $7 to $2 per defendant as the number of cases handled during 
a given quarter by the commissioner submitting the account increased. * * * 


Nowhere in 28 U.S.C. 633(3) or in the history of the legislation 
thereof do we find a basis for the payment of any additional fee for 
holding a second hearing involving the same accused under circum- 
stances such as related here. Moreover, we do not find any basis in 
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the legislative history for regarding the second hearing as a separate 
case so as to warrant the payment of an additional case fee. 

While a particular case might be more burdensome than another 
it appears to have been the legislative concept that over the period 
of the calendar year a commissioner would on the average be ade- 
quately compensated for his services. 

Therefore, the question presented by the Assistant Director must 
be answered in the negative. The waiver of the hearing by the ac- 
cused is not material to the issue. 


[B-153318] 


Quarters Allowance—Entitlement—Quarters Furnished by North 
Atlantic Treaty Organization 


When officers of the uniformed services at Headquarters Allied Forces Southern 
Europe are furnished quarters leased by the North Atlantic Treaty Organiza- 
tion for occupancy by United States and foreign personnel and secured with 
funds contributed in part by the United States, they are not entitled to quarters 
and housing allowances, the leased quarters being considered “Government quar- 
ters” within the contemplation of paragraph 1150-5 of the Joint Travel Regula- 
tions, notwithstanding a redefinition of the term “Government quarters” deleted 


reference to a foreign Government, and the payment by the officers of a $25 
monthly service charge, amounting to 80 cents per day, covering current operat- 
ing costs for laundering, cleaning, heating, etc., and not capital outlay, the service 
charge does not constitute rental and, therefore, furnishes no basis to authorize 
a quarters and housing allowance to an officer occupying quarters leased by the 
North Atlantic Treaty Organization. 


To Captain E. T. Harris, July 17, 1964: 


There has been forwarded here your letter of May 4, 1964, with 
enclosure (addressed to Headquarters Commandant, Headquarters 
Command, AFSE Navy 510, FPO, NY), in the nature of a claim 
for quarters and housing allowances while occupying quarters at 
Headquarters Allied Forces Southern Europe. It is not clear from 
your letter whether you are filing a claim in your own behalf as an 
officer affected by our decision of February 18, 1964, B-153318, which 
you cite, or whether your letter is intended as a claim of all the officers 
concerned—which is not properly before us. On the assumption that 
you are directly concerned, your letter will be treated as a claim for 
quarters and housing allowances. 

In our decision of February 18, 1964, B-153318, cited by you, there 
was considered the question whether the officers’ quarters at Head- 
quarters Allied Forces Southern Europe, are Government quarters 
within the meaning of paragraph 1150-5 of the Joint Travel Regu- 
lations for quarters and housing allowance purposes when such quar- 
ters are occupied by members of the Armed Forces of the United 
States on a permanent basis. In that decision we pointed out that, since 
the compound which includes the facilities in question (AFSOUTH 
BOQ) are leased and paid for with NATO international funds, 
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which funds are contributed by all the nations concerned in- 
cluding the United States, and since the officers who occupy 
the quarters incur no expense for the rental of such quarters, other 
than a small service charge of 80 cents a day, which is not in the nature 
of a rental charge, it was our view that the quarters furnished United 
States personnel must be considered as having been furnished by or 
on behalf of the United States. We concluded in that decision that, 
considering that the rental funds involved were derived directly from 
contributions from the United States and foreign governments, the 
quarters in question come within the scope of the definition of “Gov- 
ernment quarters” as defined in paragraph 1150-5 of the Joint Travel 
Regulations and, consequently, there is no entitlement to a quarters or 
housing allowance while the officers concerned are occupying such 
quarters. 

With your letter you enclose a copy of SHAPE Financial Directive 
No. 9, dated October 31, 1963, governing financial operation of bache- 
lor officers’ quarters. You express the view that in the light of the 
information contained in that directive, the fact that the quarters are 
not controlled by a uniformed service of the United States and since 
a monthly rental of $25 is charged, the quarters and housing allowances 
should be reinstated for U.S. officers residing in the facilities in ques- 
tion. Also, you state that the quarters in question do not meet the 
Army Regulations minimum standards of adequacy and that the 
rental charge of $25 is grossly excessive in comparison to similar 
quarters in continental United States. You further request that, in 
the event the allowances cannot be reinstated, the monthly rental fee 
be reduced. 

Paragraph 4301-1 of the Joint Travel Regulations, promulgated 
pursuant to section 405 of Title 37, U.S. Code, states that housing and 
cost-of-living allowances are authorized for the purpose of defraying 
the average excess cost experienced by members on permanent duty at 
places outside the United States. Paragraph 4301-3b(2) of the regu- 
lations expressly authorizes payment of a housing allowance to a mem- 
ber without dependents only for those days when Government quarters 
are not available to him at his permanent duty station. 

We find nothing in the financial directive of October 31, 1963, which 
would change in any way the conclusion in our decision of February 18, 
1964. That directive, as we understand it, governs the financial opera- 
tion of bachelor officers’ quarters under the jurisdiction of the North 
Atlantic Treaty Organization as implemented by Supreme Head- 
quarters, Allied Powers, Europe. Our decision of February 18, 1964, 
involved laws and regulations governing entitlement to a quarters and 
housing allowance for members of the Armed Forces of the United 
States and, therefore, any directive or instructions not consistent with 
the proper application of those laws and regulations are not for 
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consideration in determining entitlement to allowances of members of 
such Armed Forces. Your letter of May 4, 1964, contains nothing which 
was not previously considered in our decision. The information which 
you have furnished merely confirms our previous understanding that 
the quarters involved were leased by NATO with funds contributed 
in part by the United States and that such quarters were obtained for 
the purpose of occupancy by U.S. and foreign personnel assigned to 
NATO. The quarters were assigned to the United States officers con- 
cerned by reason of their official position as agents of the United 
States and were obtained, in part, for that purpose. Therefore, there 
is no proper basis to conclude that you were not furnished Government 
quarters within the contemplation of the applicable law and 
regulations. 

As to the monthly rental charge of $25, it amounts to a service charge 
of 80 cents a day and the questions of adequacy of quarters and the 
amount to be charged for the use of such quarters are primarily ad- 
ministrative matters. It appears from the Financial Directive which 
you have furnished that the $25 monthly charge does not include any 
amount to cover the capital outlay in establishing the BOQ’s or for 
the cost of repair and maintenance of the buildings but merely covers 
current operating costs for items such as laundering and replacement 
of linen, cleaning, heating and electricity. Thus, it is clear that it does 
not constitute a rental charge for the quarters furnished. 

We have not overlooked the fact that the term “Government quar- 
ters” as defined in paragraph 1150-5 of the Joint Travel Regulations 
and considered in our decision of February 18, 1964, has been rede- 
fined by change 134 to the regulations dated February 1, 1964. The 
term “Government quarters” as now defined in paragraph 1150-5 of 
the regulations means, in pertinent part, “any sleeping accommoda- 
tions owned or leased by the U.S. Government, provided they are made 
available to, or utilized by, the members concerned.” The reference 
in the prior definition with respect to quarters furnished by a foreign 
Government has been deleted. We are not aware of the basis for re- 
defining the term “Government quarters,” but the new definition of 
Government quarters would not alter or change the conclusion we 
reached in the decision of February 18, 1964, insofar as it is applicable 
to the quarters in question. Since the United States Government con- 
tributes pro rata to the international fund for NATO’s operation and 
since the facilities in question are leased and paid for with those funds 
for the use of the personnel of the nations concerned including the 
United States, the quarters must be considered as coming within the 
scope of the definition of “Government quarters” as redefined in para- 
graph 1150-5. 

On the record before us, there is no basis for a conclusion different 
from that reached in our decision of February 18, 1964. Consequently, 
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there is no basis for authorizing a quarters and housing allowance to 
you while occupying the quarters in question. 


[[B-154270] 


Travel Expenses—Military Personnel—Retirement—To Selected 
Home—Time Limitation 


A proposed change to the Joint Travel Regulations to extend the 1-year period 
in which members of the uniformed services may select a home on release from 
active duty or retirement to cover cases where the member is hospitalized or 
undergoes medical treatment during the 1-year period after release but before 
completion of travel, when the longstanding administrative practice recognizes 
1 year as a reasonable time for travel unless the member is confined in a hospital 
and undergoing treatment on the date of release or retirement, may not be 
approved in the absence of legislation authorizing travel over such an extended 
period. 


To the Secretary of the Navy, July 17, 1964: 


Reference is made to letter dated May 15, 1964, from the Under 
Secretary of the Navy, requesting decision whether current Joint 
Travel Regulations may be amended to authorize the payment of 
travel and transportation allowances to members who on date of termi- 
nation of active duty are eligible to travel to home of selection but who 
become hospitalized within the 1-year selection period authorized by 
the regulations and prior to completing travel to the selected home. 
The request was assigned control No. 64-16 by the Per Diem, Travel 
and Transportation Allowance Committee. 

In the letter it is stated that the Joint Travel Regulations at para- 
graphs 4158-2, 7012-2, and 8260-4 provide extension of the 1-year 
period during which a member may select a home and perform travel 
thereto only in the case of members who, on termination of active duty, 
are confined in or undergoing treatment at a Government hospital (or 
a civilian hospital at Government expense); that this extension is 
premised on the belief that a member should enjoy an uninterrupted 
period of at least 1 year within which he is free to visit and select 
among the various locations at which he would like to establish his 
future home. In the letter it is said that one category of member 
was inadvertently excluded from the extension of time discussed above, 
which is the case of the member who, while not hospitalized on the date 
of termination of active duty, becomes hospitalized within the 1-year 
selection period granted to him and prior to completing travel to a 
selected home; that if his stay in the hospital consumes all or a sub- 
stantial part of the 1-year period running from date of termination 
of active duty, the member loses all entitlement to mileage, transporta- 
tion of dependents and shipment of household goods under the Joint 
Travel Regulations as presently written. 

It appears from the letter from the Under Secretary that doubt as 
to authority to issue regulations to cover this situation is based on the 
interpretation of clause (3) of the act of July 31, 1958, 72 Stat. 455, 
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which amended the act of August 11, 1955, 69 Stat. 691, 37 U.S.C. 253 
note, with respect to members who are authorized to perform travel to 
a home of selection upon termination of active duty. 

In view of this the Under Secretary asks whether we would be 
required to object to an amendment to the Joint Travel Regulations to 
prescribe that, in the cases discussed above, travel and transportation 
allowances to a home selected by the member will be allowed provided 
that travel is performed within 1 year after a period of hospitalization 
or medical treatment which occurred within the 1-year period follow- 
ing termination of active duty or 2 years after the date of termination 
of active duty, whichever is earlier, unless a further extension of time 
is approved by the Secretary of the service concerned or his designated 
representative. In the event this is not considered permissible, the 
question is asked whether an extension beyond the 1-year time limit 
equivalent to the period of hospitalization or medical treatment would 
be permissible and, further, if our decision is favorable to the member, 
and since the oversight is said to have been the result of administrative 
omission rather than specific prohibition, the Under Secretary asks 
whether the benefit involved may be granted in appropriate cases 
which have occurred since the enactment of the act of July 31, 1958. 

The act of August 11, 1955, 69 Stat. 691, amended section 303 of the 
Career Compensation Act of 1949, 63 Stat. 813 (now 37 U.S.C. 404 
and 406), to provide, effective April 1, 1951, that, under uniform reg- 
ulations prescribed by the Secretaries concerned, a member of the 
uniformed services who (1) is retired for physical disability or placed 
on the temporary disability retired list, or (2) is retired with pay for 
any other reason, or is discharged with severance pay, immediately 
following at least 8 years of continuous active duty, may select his 
home for travel and transportation allowance purposes, and is entitled 
to transportation for his dependents and household effects to the 
selected home. The 1955 act provided, however, that in the case of 
such separations prior to August 11, 1955, no additional amount could 
be paid to members as a result of the act unless the travel to such 
selected home was performed on or prior to April 28, 1953, or within 1 
year after such retirement, placement upon the temporary disability 
retired list, or discharge, whichever is later. 

In letter dated November 23, 1955, the then Assistant Secretary 
of the Army requested our decision as to whether the act of August 11, 
1955, contains authority for the promulgation of regulations which 
would permit members of the uniformed service, undergoing treat- 
ment in a Government hospital (or a civilian hospital at Government 
expense) when their active service terminates under conditions en- 
titling them to select a home for travel and transportation allowance 
purposes, to make such selection and travel there at Government 
expense within a period of 1 year after date of discharge from the 
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hospital or termination of medical treatment, or 2 years after termi- 
nation of active service, whichever is earlier. 

In our decision, 35 Comp. Gen. 331, we stated that one of the main 
reasons for the enactment of the 1955 act was to grant to members of the 
Reserve components the same right to selection of a home as members of 
the Regular services had under regulations and precedents then in ef- 
fect. Further, we said that since paragraph 1150-3 of the Joint Travel 
Regulations in effect at the time of the passage of the 1955 act permitted 
members of the Regular services a 1-year period for selection and travel 
toa home—extended to 1 year after date of discharge from the hospital 
or medical treatment in the case of a member undergoing medical treat- 
ment in a Government hospital on the date of his retirement or transfer 
to the Fleet Reserve or the Fleet Marine Corps Reserve—and sections 
1 and 2 of the act, 37 U.S.C. 253(a) and 253(c), respectively, contain no 
language indicating an intent to place any limitation on such right, 
the promulgation of regulations allowing the same periods for selec- 
tion and travel to the home (in the case of retirement, etc., on or after 
August 11, 1955) would appear to be proper under the act unless sec- 
tion 3 thereof provides an absolute 1-year limitation having prospec- 
tive as well as retroactive effect. Based on this reasoning and the fact 
that the 1955 act was passed for liberalizing rather than restricting 
or narrowing the statutory provisions for travel and transportation 
allowances upon retirement, placement on the temporary disability 
retired list or discharge with severance pay, we concluded (35 Comp. 
Gen. 331) that the proposed regulation was within the scope of the law, 
but that because of the limitation in section 3 such regulation could 
not be made retroactive to cover members who were retired before 
August 11, 1955, and who could not travel to a selected home within 1 
year following their retirement because of being hospitalized or 





undergoing medical treatment. 

Since section 3 of the 1955 act precluded the issuance of regulations 
extending the 1-year period for selection of a home in cases of members 
covered by the act who were retired, etc., prior to August 11, 1955, and 
were hospitalized or undergoing medical treatment at the time of 
retirement, it appears that the services requested remedial legislation 

( such i ity. Asa res rere was enacted the 1958 act. 
to correct such inequity. As a result, ther nacted the 1958 act 

The act of July 31, 1958, 72 Stat. 455, 37 U.S.C. 253 note, provides, 
as follows: 

That section 3 of the act of August 11, 1955 (69 Stat. 691), is amended by 
amending the second sentence to read as follows: “No additional amount may be 
paid as a result of the enactment of this section to a member of a uniformed 
service who was retired, discharged, or placed on the temporary disability retired 


list before August 11, 1955, unless travel to a home selected by that member was 
performed— 
“(1) before April 29, 1953 ; 
(2) within one year after that retirement, discharge, or placement on the 
temporary disability retired list ; or 
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“(3) within one year after a period of hospitalization or medical treatment 
which prevents qualification under clauses (1) or (2).” 


The 1958 act applies only to persons who were retired, discharged 
or placed on the temporary disability retired list before August 11, 
1955. The legislative history (Hearings before the Senate Committee 
on Armed Services on H.R. 7902, 85th Cong., 2d Sess., 24-26) shows 
that the legislation was sponsored by the Department of the Air Force 
and that the reasons for the legislation were presented in a statement 
by Lieutenant Colonel E. W. Quinlan, Office of the Chief of Finance, 
U.S. Army. The statement in pertinent part is as follows: 


If enacted this legislation would amend the act of August 11, 1955 (Public Law 
368, 84th Cong.), to provide authority between April 1, 1951, and August 11, 1955, 
for travel and transportation allowances to a home of selection for members who 
were confined in a Government hospital on date of separation from active service, 
provided such members performed the travel before April 29, 1953, or within 1 
year after release from the hospital. * * * [Italics supplied.] 


It is recognized that clause (3) of the 1958 act does not specifically 
limit the extension of the 1-year period to cases where the member 
was hospitalized or undergoing medical treatment at the time of retire- 
ment. In view of the administrative representations made, however, 
as to the purpose for the proposed legislation it seems apparent that 
it was the legislative intent that it would extend the period for select- 
ing a home only in those cases where the member was hospitalized or 
undergoing medical treatment on the date of retirement, etc. Thus, 
insofar as practicable, the 1958 act accorded to reservists retired prior 
to the 1955 act the same period for selecting a home that members of the 
Regular services had under administrative regulations at that time. 
Hence, we find no basis for concluding that the 1958 act may be viewed 
as an expression of legislative approval or sanction for extending the 
period in which to select a home in cases where the member is hos- 
pitalized and undergoes medical treatment subsequent to, but not at 
the time of, his retirement or discharge. 

In connection with this matter there properly is for consideration 
the closely related act of August 5, 1955, 69 Stat. 582, which amended 
section 303(c) of the Career Compensation Act of 1949 (now 37 U.S.C. 
406(d)), to provide for nontemporary storage of baggage and house- 
hold effects in commercial facilities upon permanent change of station 
when more economical tothe Government. The second proviso of that 
statute provides that nontemporary storage of baggage and household 
goods shall not be authorized for a period longer than 1 year from 
the date the members are separated from the service, except that a 
longer period may be authorized by regulations promulgated by the 
respective Secretaries where a member is confined in a hospital or in 
its vicinity undergoing medical treatment “on date of separation.” 

The legislative history of that statute shows that the proviso is 
intended to provide an exception for the individual who is retired but 
who is continued in a service hospital so that he will be allowed to 
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continue to store his household effects at Government expense until 
such time as it is determined that further hospitalization will be of 
no benefit to him and he can travel to his home of selection. See 
Hearings before the House of Representatives, Committee on Armed 
Services, Subcommittee No. 2, June 22, 1955, H.R. 6277, 84th Cong., 
Ist Sess. 4169. 

Apparently, it was contemplated that the authorized period of 
storage upon retirement would be coextensive with the period then 
authorized for a member of a Regular component to travel to his home 
of selection upon retirement. Administrative regulations have been 
issued upon that basis. The Joint Travel Regulations (paragraph 
4158-2) presently authorize eligible members to select a home and 
receive travel allowances thereto, provided travel to the selected home 
is completed within 1 year after discharge from the hospital or 2 years 
after termination of active service, whichever is earlier. Similar 
provisions with respect to the authorized period of storage are con- 
tained in paragraph 8260-4. Such regulations reflect the Congres- 
sional view that in the case of a member who is confined in a hospital 
or in its vicinity undergoing medical treatment “on date of separation” 
the 1-year period for selection of a home should not begin to run until 
he is physically able to comply with his orders. See 40 Comp. Gen. 
375, 376, citing 35 Comp. Gen. 331. 

In decision of April 10, 1963, 42 Comp. Gen. 571, we considered a 
claim for travel allowance for the travel of a child under 5 years of 
age at the time of the member’s retirement, but over 5 at the time the 
travel to the home of selection was performed. It was held that while 
the law and regulations permit the performance of travel to home of 
selection within 1 year after the member’s termination of active duty, 
the travel rights accrue as an incident of and at time of retirement, 
and such provisions are not viewed as establishing an additional period 
of time during which the home of selection travel rights provided toa 
member by statute incident to his retirement may be increased or de- 
creased by events occurring subsequent to his retirement. It would 
appear that this reasoning also is for application in the case of a 
member who suffers an illness which requires hospitalization or medical 
treatment after his retirement. 

In view of the longstanding administrative view that 1 year is a 
reasonable time for the performance of travel to a home of selection 
unless such travel is prevented by reason of the fact that on the date 
of release or retirement the member is confined in a hospital or under- 
going treatment, and in view of the apparent legislative recognition 
that an extension is proper only under these circumstances, we are 
of the opinion that, in the absence of legislation authorizing the 
promulgation of regulations on the basis proposed, the matter is too 
doubtful for us to approve the proposed regulations. 

The questions submitted are answered accordingly. 
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[B-153601] 


Public Utilities—Power Sales, Etc.—Transmission Facilities Con- 
struction—Limitations 


The construction of a transmission facilities substation to permit the Bureau 
of Reclamation to furnish electric power to a municipality located in an area 
covered by a Bureau power wheeling agreement with a private utility company 
would violate the Keating Amendment, a limitation in the Public Works Appro- 
priation Act, 1964, prohibiting the Bureau from constructing and rehabilitating 
power facilities within areas covered by power wheeling service contracts pro- 
viding for service to Federal establishments, notwithstanding the substation con- 
struction would not involve the construction of transmission lines and that the 
item had been requested in the Bureau’s budget presentation to the Congress, 
the legislative history of the act indicating the applicability of the Keating 
Amendment to whatever type of transmission facilities were authorized by the 
appropriation for construction, including substations; therefore, the construc- 
tion of the contemplated transmission facilities substation is precluded. 
Statutory Construction—Specific v. General Provisions 


The fact that the construction of a transmission facilities substation was in- 
cluded as a line item in the budget presentation does not preclude the applica- 
tion of the Keating Amendment, a proviso attached to the “Construction and 
Rehabilitation” funds contained in the Public Works Appropriation Act, 1964, 
prohibiting the Bureau of Reclamation from constructing and rehabilitating 
power facilities within areas covered by power wheeling service contracts with 
private utilities providing for service to Federal establishments, the rule of statu- 
tory construction that a general provision cannot supersede a specific provision 
not applying, for even if the item for the substation specifying an amount had 
been included in the appropriation act, the funds made available in the act 
for “Construction and Rehabilitation” would be subject to the proviso limitation 
attached to the use of the funds. 


To the Secretary of the Interior, July 20, 1964: 


Reference is made to our letter of February 28, 1964, B-153601, to 
you, and your letter of April 4, 1964, and the Assistant Secretary of 
the Interior’s letter of June 16, 1964, concerning the proposed use of 
your Department’s appropriations to construct certain transmission 
facilities (substation) for the purpose of furnishing Bureau of Recla- 
mation electric power to the City of Hillsboro (City), North Dakota. 
The question arises because of the so-called Keating Amendment. 

The Northern States Power Company (Company), advised us that 
it has a power wheeling agreement with the Bureau of Reclamation 
(Bureau), Department of the Interior, and that it is ready, willing 
and able to wheel Bureau power to the City. Thus, the Company 
contends that the proposed construction of transmission facilities by 
the Bureau would be in violation of the Keating Amendment. 

The Keating Amendment was initially adopted and appeared as a 
proviso in the Interior Department Appropriation Act, 1952, 65 Stat. 
248, 255. Since its original inclusion in 1951 the Keating Amend- 
ment has been included as an appropriation limitation in every Bu- 
reau of Reclamation appropriation for construction and rehabilita- 
tion, down to and including the Public Works Appropriation Act, 
1964, Public Law 88-257, 77 Stat. 844, 848. The appropriation pro- 
vision together with the proviso (Keating Amendment) as it appears 
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in the Bureau’s Construction and Rehabilitation appropriation for 
fiscal year 1964 reads as follows: 


CONSTRUCTION AND REHABILITATION 


For construction and rehabilitation of authorized reclamation projects or 
parts thereof (including power transmission facilities) and for other related 
activities, as authorized by law, to remain available until expended, $185,431,000, 
of which $75,000,000 shall be derived from the reclamation fund: Provided, That 
no part of this appropriation shall be used to initiate the construction of trans- 
mission facilities within those areas covered by power wheeling service con- 
tracts which include provision for service to Federal establishments and pre- 
ferred customers, except those transmission facilities for which construction 
funds have been heretofore appropriated, those facilities which are necessary 
to carry out the terms of such contracts or those facilities for which the Sec- 
retary of the Interior finds the wheeling agency is unable or unwilling to pro- 
vide for the integration of Federal projects or for service to a Federal estab- 
lishment or preferred customer. [Italics supplied.] 


The Assistant Secretary states that because of the pendency of the 
matter the Bureau of Reclamation allowed the bids for the proposed 
construction of the transmission facilities to expire through wage 
rate expiration. He states that the protest of the Company does not 
fully analyze the applicability of the Keating Amendment, particu- 
larly as it relates to the matter of Hillsboro. 

First, the Assistant Secretary takes the position that the appropria- 
tion proviso in question [the Keating Amendment] has application 
to transmission lines only as distinguished from other transmission 
facilities such as substations. The Assistant Secretary states that the 
legislative history of the Amendment is replete with many references 
to the fact that the objective of the proviso was to eliminate, insofar 
as possible, duplicating transmission lines. In support of this state- 
ment he cites certain portions of the legislative history and refers to, 
among others, the following statement by the sponsor of the Amend- 
ment on the floor of the House: 


* * * That intent is that the Government should not construct duplicating 
transmission lines where private utilities have agreed to wheel power over their 
lines to Government customers at a reasonable rate. * * * 


(97 Cong. Rec. 4645.) 


The Assistant Secretary indicates that it is clear from the legislative 
history that the purpose of the Keating Amendment was to establish 
a general policy which would prevent the extension of any transmis- 
sion line into any new territory covered by a wheeling agreement. 
He advises that in the instant matter the Bureau is not constructing 
any new lines but rather a substation. He states that the City will 
construct the only transmission lines required and will connect. with 
the existing Bureau lines. The Assistant Secretary is of the view 
that construction of the substation does not do violence to the Keating 
Amendment, since it does not involve any construction of lines by the 
Federal Government. He advises that the only purpose of the sub- 
station is to provide a method of connection between existing Bureau 
lines and the lines of the City. 
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The appropriation involved is specifically available for the construc- 
tion of “transmission facilities” and is not limited to transmission 
lines. The proviso attached to the appropriation prohibits the use of 
the appropriation for the construction of “transmission facilities” 
under certain conditions. In our opinion the proviso is applicable to 
whatever type of “transmission facilities” the appropriation is avail- 
able to construct. To hold otherwise would require that the term 
“transmission facilities” as used in the appropriation provision (i.e., 
before the proviso) be given a different meaning than the same term 
as used in the attached proviso. 

Further, concerning the purpose of the Keating Amendment (as 
modified by the Senate) note the following from page 23, S. Rept. No. 
499, 82d Congress, 1st Session, on the bill which became the Interior 
Department Appropriation Act, 1952: 


The committee is of the opinion that the Keating amendment as passed by the 
House is too restrictive as applied within certain areas. Therefore, the com- 
mittee has agreed to a substitute amendment which contains modifications pro- 
viding for flexibility in application and clarity in interpretation. 

The modified amendment was adopted unanimously by the committee in order 
to implement the policy of Congress that, within those areas where wheeling- 
service contracts have been executed, use will be made of transmission facilities 
of the wheeling agencies wherever possible to avoid duplication and, at the same 
time, to provide for the integration of Federal projects and to provide an ade 
quate and dependable supply of power to rural electric cooperatives, Federal 
establishments, and other preferred customers. The maximum utilization of 
the facilities of others, rather than the construction of Government transmission 
facilities, will result in the savings of Federal funds and critical materials needed 
for the defense effort. 

The committee urges that the private utilities make every effort to bring about 
the transmission of electric energy at low rates to all customers who are entitled 
to preference in the use of power generated by Government facilities, and who 
are without transmission facilities. [Italics supplied.] 


From the foregoing statement it would appear that the intent of the 
proviso was to avoid duplication of any type of transmission facilities, 
and that it was intended that there be utilized to the maximum “the 
facilities of others rather than the construction of Government trans- 
mission facilities.” [Italics supplied. ] 

Moreover, while some of the statements made in discussing the 
Keating Amendment indicate that the proviso was concerned with 
duplicating transmission lines, other statements, including some made 
by the sponsor of the Amendment, refer to “transmission facilities.” 
For example, the sponsor of the Amendment, Senator Keating, then 
a member of the House, made the following statements on the floor of 
the House: 

The gentleman from Washington is to be complimented on his clear and con- 
cise statements regarding the policy of Congress on the question of the con- 


struction of duplicating transmission facilities in those areas where the private 
utilities have made reasonable contracts to wheel Government power. * * * 


(97 Cong. Rec. 4645.) 


I call the gentleman’s attention to the fact that it seems to me this amendment 
covers that point in that it only provides that the appropriation shall not be used 
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for the construction of transmission facilities where there is a contract which 
includes a provision for service to Federal establishments and preferred cus- 
tomers. In other words, if the contract did not make that adequate provision 
this amendment would not apply. 


(97 Cong. Rec. 4647.) 


+ * oS * * ” ” 

I take it from the gentleman’s remarks that he would favor my amendment 
but he feels that it is not strong enough; in other words; that no part of this 
appropriation should be used to initiate the construction of transmission facilities 
within those areas covered by power wheeling service contracts * * *. [Italics 
supplied. ] , 

(97 Cong. Rec. 4649.) 
Also note this statement by Mr. Werdel during House floor debate on 


the proviso: 


Adoption of this amendment would, for example, prevent the Bureau of Recla- 
mation from constructing the following facilities in the Central Valley project 
area in California where a power-wheeling service contract has been executed: 

Keswick-Shasta Dam area PUD transmission line and substation, 115 kilovolts. 

Folsom-Elverta-Sacramento-Folsom loop line and substation, 115 kilovolts. 

Elverta-Sacramento switchyards. 

Tracy-Livermore-Ames transmission line and substations. 

Tracy-Contra Costa-Clayton-Ygnacio transmission line and substations exrten- 
sion, 69 kilovolts. [Italics suppled.] 


(97 Cong. Rec. 4655.) 
Further in discussing the Amendment on the House floor Mr. Engle 
stated that : 


Mr. Chairman, the Keating amendment provides in substance that no money 
in this bill shall be spent for transmission facilities within an area covered by ex- 
isting wheeling contracts which make provision for service to Federal installa- 
tions and preference customers. 


* * * * t * * 


Since the amendment only prohibits the initiation of new transmission facilities 
it will not interrupt the completion of the west side transmission line in the 
Central Valley of California, or the Keswick-SPAUD line which is already 
started. * * * 

+. + * . * * = 


Another item provided for in this bill is the Tracy-Contra Costa-Clayton Ygnacio 
transmission line and substations. The existing lines pass over the Government 
camp and preference customers to be served by these facilities. Only substations 
are required. But this amendment would prohibit the building of those facilities. 
* * * [Italics supplied. ] 


(97 Cong. Rec. 4655.) 

Moreover, while the then Secretary of the Interior, Mr. Oscar B. 
Chapman, in testifying on the Amendment in the Senate Hearings on 
the Interior Department Appropriations for 1952 referred to duplicat- 
ing transmission lines, he also stated that (page 51) : 

It puts the Department at the complete mercy of the private utilities, since it 


would prohibit initiating construction by Reclamation of all power transmission 
facilities for whatever purpose they might serve. [Italics supplied.] 


The foregoing portions of the legislative history indicate that the 
Keating Amendment was considered applicable to any transmission 
facilities including substations and would prohibit the use of the appro- 
priation to construct such facilities under certain circumstances. 
Therefore, and since the express language used in the proviso is 
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“transmission facilities,” it is our view that the proviso is applicable 
to any and all transmission facilities including substations. 

In addition the Assistant Secretary expresses the view that congres- 
sional action with respect to the transmission facility involved here has 
precluded any application of the Keating Amendment to it, since the 
construction of the Hillsboro substation was specifically approved by 
the Congress. He advises that in the Hearings before a House Sub- 
committee on Appropriations considering requests for Public Works 
Appropriations for 1964, the construction of the Hillsboro substation 
is set forth at page 440, specifically as a line item in the Bureau of Rec- 
lamation budget request for $23,956,000 for the Missouri River Basin 
transmission construction program for the fiscal year 1964. He re- 
ports that in presenting the budget to the Committee, the Assistant 
Commissioner of Reclamation specifically alluded to the Hillsboro 
substation as part of the Bureau program and that the total appro- 
priation to the Bureau for fiscal year 1964 included the requested 
amount for the Hillsboro substation. 

The Assistant Secretary’s letter continues— 


It is clear from the legislative history that Congress intended the Bureau to 
construct all parts of the Missouri River Basin transmission construction program 
for which funds were allowed, including $180,000 for the Hillsboro substation, 
notwithstanding the Keating Amendment. The Keating Amendment prescribes 
in general terms a policy guide to be followed where appropriate, but a general 
provision cannot supersede a specific provision. It is old and familiar doctrine 
that where in the same legislative act there is a specific provision and a general 
provision—and the general provision in its most comprehensive sense would 
include the former—the specific provision will control and the general provision 
is applicable only with respect to those matters that are not within the purview 
of the specific provision.* “However inclusive may be the general language of a 
statute, it ‘will not be held to apply to a matter specifically dealth with in another 
part of the same enactment * * *°” [MacEvoy v. United States, supra, 107; 
Fourco Glass Co. v. Transmirra Products Corp., supra, 228-9 (1957).] 


The Assistant Secretary states that the fact that no specific line item 
appears in the appropriation act itself does not negate the application 
of the doctrine because Interior appropriation acts since fiscal year 
1951 have not included line items in each major appropriation category. 
In view thereof he states that it is necessary to review the budget re- 
quest of the Bureau together with a review of legislative hearings and 
actions in order to determine those specific items for which funds are 
expressly made available. The Assistant Secretary advises that this 
method of appropriation was initiated by the Chairman, House Sub- 
committee on Appropriations for the Interior Department by letter 
dated July 8, 1949, and, in effect, subsequently agreed to by the Senate 
Appropriation Committee. 

The Assistant Secretary states, in effect, that in the matter of 
Hillsboro there can be no doubt as to the intent of the Congress, since it 
was specifically included in the budget document of the Bureau and was 
specifically recognized as a proper expenditure by the Committee. It 


to 
am 
on, 
bes 
ral 
ine 
ral 
uld 
ion 
ew 
fa 
1er 


mM 


11S 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 25 


is his view that any interpretation that would avoid the conclusion that 
the construction of the Hillsboro substation has been specifically au- 
thorized and is an exception to the general provision of the Keating 
Amendment must, perforce, conclude that the specific action of the 
Congress in providing funds for the construction program has been 
negated through the general statement of policy embodied in the 
Amendment. The Assistant Secretary states that the Secretary of the 
Interior is not in a position to assume such a conclusion. He further 
states that the general law on the subject, i.e., a specific provision will 
control a general provision, and the congressional commands of 1950 
require the Secretary to recognize and carry out the mandate to con- 
struct the Hillsboro substation. 

The Assistant Secretary states that it is evident from the legislative 
history that when Congress considered the 1964 appropriation request 
of the Bureau of Reclamation—including the $180,000 for the 
Hillsboro substation—it was most aware of the Keating Amendment. 
He advises that this specific item was presented as a line item request in 
the Bureau of Reclamation budget, was discussed during the course of 
the budget presentation and was allowed as part of the general appro- 
priation. He states that any ex post facto application of the Keating 
Amendment to deny the use of these funds for the particular purpose 
would, in effect, destroy the appropriation procedure that has been 
effectively and efficiently employed for the past 14 years. 

As indicated above, the so-called Keating Amendment appears as a 
proviso attached to the appropriation containing funds for the Bureau 
of Reclamation for “Construction and Rehabilitation” for fiscal year 
1964. A proviso is generally considered an exception or limitation 
to the section or language of the statute in which it appears or to which 
it refers (United States v. Maryland Casualty Company, 49 F. 2d 
556), and its usual purpose is to qualify, restrict or limit some matter 
in the section or part of the statute to which it is attached or to which 
it refers. 

The proviso involved here prohibits the use of the appropriation 
($185,431,000) to which it is attached to initiate the construction of 
transmission facilities “within those areas covered by power wheeling 
service contracts which include provision for service to Federal estab- 
lishments and preferred customers,” with certain exceptions not perti- 
nent here. Thus, even if a line item specifying the amount available 
for the construction of the Hillsboro substation appeared in the ap- 
propriation provision in question the availability of the funds con- 
tained therein for such a purpose would be subject to the terms of the 
proviso. Hence, the availability of the appropriation involved to 
construct the Hillsboro substation would not be affected by the pres- 
ence of a line item in such appropriation for this transmission facility. 
The rule of statutory construction relied on by the Assistant Secretary 
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to the effect that a general provision cannot supersede a specific pro- 
vision would not be for application in the instant case. 

Concerning the contention that there can be no doubt as to the in- 
tent of Congress in the matter of Hillsboro substation since funds 
therefor were specifically included in the budget document and were 
specifically recognized as a proper expenditure by the Congress, we 
found nothing in the appropriation act involved or in its legislative 
history to indicate that the Congress intended that the funds made 
available for the construction of transmission facilities in the appro- 
priation in question could be used for such purpose without regard to 
the proviso attached thereto. It is our view that the proviso makes 
it clear that the Congress intended to, and did, prohibit the use of the 
funds in question for construction of transmission facilities in areas 
covered by wheeling agreements, unless construction of the facilities 
came within one of the exceptions in the proviso. 

Moreover, from the record before us it would be fair to assume (1) 
that your Department requested funds for the Hillsboro substation 
because it had determined that wheeling was not available on satis- 
factory terms under the existing wheeling agreement, and (2) that 
the Congress assumed, in light of your Department’s request for funds 
for the Hillsboro substation, that wheeling arrangements could not 
be made. We found nothing to indicate that the Congress intended 
the use of the appropriation in question to construct the Hillsboro 
substation, regardless of whether wheeling arrangements could have 
been made, and despite the proviso in question | Keating Amendment]. 
In this connection we note that the House and Senate Appropriation 
Committees recommended that there be deleted from the budget esti- 
mates $305,000 budgeted by the Bureau for the Lusk-Osage transmis- 
sion facilities in South Dakota, since it was anticipated a satisfactory 
wheeling agreement could be reached. See page 48, H. Rept. No. 902, 
and page 35, S. Rept. No. 746, on Public Works Appropriation Bill, 
1964. Presumably it would have deleted the amount budgeted for the 
Hillsboro substation if at the time it had anticipated that a satisfactory 
wheeling agreement could be reached. In any event, it is clear that 
the proviso prohibits the use of the appropriation in question for any 
transmission facilities whether or not budgeted for in the budget 
justification or estimates, in cases falling within the purview of the 
proviso. 

In view of the foregoing you are advised that all moneys in the 
Bureau of Reclamation appropriation for “Construction and Reha- 
bilitation” in the Public Works Appropriation Act, 1964, are subject 
to, and may be expended only in accordance with, the terms of the 
proviso [Keating Amendment] attached to that appropriation. Thus, 
on the basis of the present record the proviso would preclude the use 
of the appropriation in question to construct the Hillsboro substation. 
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[B-153404] 


Contracts—Specifications—Federal Specifications—Deviation 
Justification 


The award of a contract to other than the low bidder under an invitation for 
equipment featuring a proprietary item manufactured only by the successful 
bidder, where the low bidder previously had met both the Federal and Military 
Specifications established for the equipment without the proprietary feature 
will not be disturbed, the proprietary feature representing a technical advance 
in the manufacturing of the equipment and meeting the bona fide needs of the 
Department of the Navy justify the nonuse of the existing Federal Specifications 
that do not adequately meet the Government’s minimum needs; however, in view 
of the restrictive feature of the procurement, the procedures for obtaining devia- 
tions from standard specifications provided by paragraph 1-1202 of the Armed 
Services Procurement Regulation should be reviewed and strengthened. 


Contracts—Awards—To Other Than Lowest Bidder—Other 
Factors Considered 


The fact that an award to the only firm that could supply the legitimate needs 
of the procuring agency was not made to the low bidder does not violate the 
competitive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate the proprietary feature 
of the successful bidder, there being no requirement to purchase equipment with- 
out intelligent reference to the particular needs to be served, the special needs of 
the agency precluded purchasing a nonconforming item offered at a lower price, 
and neither do the procurement regulations require the use of inadequate Fed- 
eral and Military Specifications, paragraph 1-1202(c) of the Armed Services 
Procurement Regulation providing for deviations from the mandatory use of 
Federal Specifications, and paragraph 1—-1202(d) for their revision to obviate 
repeated departures from the specifications. 


Contracts—Data, Rights, Ete.—Price Reasonableness 


The question of whether a bidder is at any point in time a sole source of a given 
item thereby eliminating fear of price competition is difficult to resolve in view 
of the fact that another bidder may have private intentions to enter the market 
at the first opportunity or be willing to alter equipment in order to compete, but 
the contracting agency having the primary responsibility to determine whether 
or not a bid price is reasonable should when procuring items known to be pro- 
prietary utilize a method of procurement which enables the Government to assure 
itself of the reasonableness of the price. 


To the Champion Machinery Company, July 23, 1964: 


Reference is made to your letter of January 29, 1964, and enclosures, 
protesting against the rejection of your low bid and the award made 
December 17, 1963, to Hobart Manufacturing Company under Invita- 
tion for Bids No. 111-91-64 issued October 22, 1963, by 111 Supply 
Department, Boston Naval Shipyard, Boston, Massachusetts, Con- 
tract No. N111-77723. Prior protest against the award was made to 
the Boston Naval Shipyard by your letters dated December 23, 1963, 
and January 15, 1964. We also have your letter of May 4, 1964, with 
enclosures, with reference to IFB No. 204-62-64, issued by the Naval 
Air Station at Pensacola, Florida. 

The invitation asked for bids on furnishing a floor-type 80 quart 
food mixing machine having general dimensions of 2714’’ wide x 
4254”’ deep (front to back) x 7914’’ high, and specified that “Each 
unit shall be Model M-802, Tall Column, as manufactured by the 
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Hobart Manufacturing Co., with the accessories noted above, or equal.” 
Fourteen dealers and manufacturers were solicited resulting in receipt 
of the following five bids: 





Discount Price 
Hobart Manufacturing Company Net/30 $2, 978. 75 
Champion Machinery Company 1%/10D 2, 584. 50 
Triumph Manufacturing Company 1%/20D 3, 095. 00 
Anchor Equipment % of 1%/20D 2, 740. 00 
Casson Corporation Net /30 3, 000. 00 


The Department of the Navy reports that a preliminary analysis of 
the bids indicated that all but the Hobart Manufacturing Company 
and Casson Corporation, a dealer for Hobart, were bidding on a food 
mixing machine which did not have the tall-column feature, but in 
view of the lower bids received from your company and Anchor Equip- 
ment Company, the requisitioning activity, U.S. Naval Air Station, 
South Weymouth, Massachusetts, was requested to review all bids and 
ascertain whether the machines of the lower bidders were, in fact, un- 
acceptable and did not meet the bona fide needs of that installation. 
In reply, the Naval Air Station requested rejection of the two lower 
bids for the principal reason that the machines bid thereon, Champion 
Model S-80B and Triumph Model K1-80, are standard height models 
which are approximately 14’’ shorter than the tall-column design and 
do not permit removal of mixing bowls without removing the mixing 
agitator as does the Hobart tall-column model. It was also pointed 
out that the Hobart Manufacturing Company bid on their tall-column 
model and not their smaller standard height model which presumably 
sells at a lesser price. The procurement was then considered by the 
Contract Review Board which determined that award should be made 
to the Hobart Manufacturing Company as the low responsive and 
responsible bidder. 

In your letter of January 29, you contend there are Federal and 
Military specifications for food mixers which you have previously 
supplied the Navy on competitive bids for use both aboard ships and 
at shore installations, and your primary concern in the matter appears 
to be essentially as follows: 


Under ordinary circumstances, and in spite of the fact that the Boston Naval 
Shipyard paid $453.25 (some 18%) more to our competitor than they would have 
paid to us, we would not have protested this matter. However, we now have 
two more invitations from two other Naval supply centers in which the same 
restrictive proprietary specification occurs. We, therefore, feel a definite pat- 
tern is now emerging whereby we, because of the proprietary restrictive features 
of the Hobart M-802 tall column 80 qt. mixer, are eliminated from bidding. In 
effect, all other competitive mixers are also eliminated, if other offices should 
feel the additional height of the Hobart M—802 tall column is the deciding factor. 


Armed Services Procurement Regulation 1-1202(a) lays down the 
basic requirement that Federal Specifications, unless determined by 
the Department of Defense to be inapplicable for its use, are mandatory 
for use in procurement of supplies covered thereby. Paragraph 
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1-1202(b) lists seven exceptions to that requirement, none of which 
appear to be applicable to this procurement. Paragraph 1-1202(c) 
provides that where a Federal Specification does not meet the essential 
needs of a command, action may be taken in accordance with procedures 
established under the Defense Standardization Program. Finally 
paragraph 1-1202(d) states that whenever a specification is found to 
be inadequate, immediate action shall be taken to effect the issuance of 
an amendment or a revision in accordance with established procedures 
to obviate the necessity for repeated departures from the specification. 
Department of Defense Directive 4120.3, dated October 15, 1954, 
and titled Defense Standardization Program, provides in paragraph 
VIIB1 that Federal Specifications shall be implemented in accord- 
ance with approved Federal and Department of Defense regulations 
and procedures. 

While implementing procedures contained in paragraph 22056-8, 
Bureau of Supplies and Accounts Manual, require the use of Federal 
and Military Specifications when applicable, provision is also made 
therein for the preparation of deviating purchase requisitions when it 
is determined: that required articles do not fully conform to existing 
specifications, and (as in paragraph 1-1202(d), ASPR, above) it is 
stated “When a specification is found to be inadequate, action will be 
taken in accordance with established procedures to have such specifi- 
cation amended or revised in order to obwiate the necessity of granting 
repeated deviations therefrom.” [Italics supplied.] Thus, it seems 
clear that in order to obtain the Government’s minimum needs in a 
particular case both the Armed Services Procurement Regulations and 
implementing procedures contemplate the granting of deviations from 
Federal Specifications and for the preparation of specifications to 
include new and additional requirements. Accordingly, there remains 
for consideration whether the use of such authority was justified in the 
instant case. 

Your position regarding the invitation and award on the tall-column 
mixer was similarly stated in your earlier communications addressed 
to the Boston Naval Shipyard, and since the original specifications 
for the procurement were prepared by the U.S. Naval Supply Research 
and Development Facility, Naval Supply Center, Bayonne, New 
Jersey, that activity was requested to furnish a complete report in the 
matter. Their report, dated February 13, 1964, is as follows: 

Ref: (a) Boston NAVSHIPYD ltr 530 IFB 111-91-64 N111-77723 of 23 Jan 1964 
(b) BUSANDA Manual, Volume II 
1. The following comments are offered in response to your request of reference 


(a): 
a. Restrictiveness of Requirement: This Facility could not furnish at the time 


of the request from NAS South Weymouth, full justification for sole source pro- 
curement as required in reference (b). Specifically, this Facility could not 
supply the “reason the selected source can furnish the requirements to the exclu- 
sion of other sources”, as is required in para. 220568d(3)(b) of reference (b). It 
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must be noted that the food service field is in a constant state of flux, so much so, 
that normally a desirable, non-patented feature, i.e., tall-column, would be incor- 
porated into items by a number of manufacturers soon after it is known to the 
trade. In fact, the approach taken by this Facility in not attempting to recom- 
mend the item as proprietary, reveals an attempt to foster competition rather than 
“a clever sales device” alleged by Champion Machinery Company. It is only 
through the experience of your IFB and a similar one issued by NAVPURONY, 
that it has been determined that the Hobart Tall-Column mixer is indeed a 
proprietary item. In effect, this has been revealed by a fair test of the market. 
In light of these developments it is the opinion of this Facility that future pro- 
curements should be made on a sole source basis, with the complete justification 
required by reference (b), until such time as competition becomes evident. 

b. Advantages of the “Tall-Column” mixer feature : 

(1) Mixer attachments (beater, whip, dough hook, etc.) do not have to be 
detached after each mixing operation and laid down in dubious and possibly 
unsanitary locations when the bowl is removed. This is important under con- 
tinuous, batch mixing operations in reducing bowl changing time and eliminating 
one attachment clean-up step. Mixer capacities (requirements) for Navy use 
are based on from two (2) to four (4) batches of such items as yeast doughs 
and mashed potatoes. Additional bowls have already been provided to reduce 
waiting time and it is considered that any additional improvements that result in 
further time reductions are important. Individually, they may not appear to be 
significant ; however, collectively, these efficiencies contribute materially to a 
reduction in man-hours and related staffing requirements for general mess 
operations. This is commensurate with the Navy’s continuing and concentrated 
cost reduction program in all operational areas. 

(2) This feature also locates the mixer bow] at a far more desirable working 
height of approximately 44’’ as compared to a present, awkward height of 
approximately 30’’. Scraping down the sides of the bowl during mixing opera- 
tions, for example, now requires constant stooping on the part of the operator. 

2. It is the opinion of this Facility that the elimination of the ‘“Tall-Column” 
mixer feature would be a backward step in the constant effort to provide improved 
galley equipment for Navy use. The additional cost is considered to be well 
justified when considering that it would be amortized over an approximate ten 
to twelve year period of usage. 

3. It is planned, through appropriate channels when competition develops, to 
recommend a change to both MIL—-M-18900C (SHIPS) and Federal Specification 
00-M-38b to incorporate requirements as an additional item, for a mixer that 
will allow removal of the mixing bow] without removal of the attachment. Space 
limitations and desires of the other services will still require retention of the 
mixers now called for by the current specifications. 


In forwarding the report through administrative channels, the con- 
tracting officer made the following statement : 

The statements in the NAVSUPRANDFAC letter regarding restrictiveness of 
requirements are consistent with the pattern of product development in all lines 
except where the presence of a patented feature precludes the possibility of 
competitive products. In this particular case, the tall column, although propri- 
etary, merely represents a technological advance which meets a known require- 
ment of the Navy. To restrict procurement to items which do not contain this 
feature defeats the very purpose for which activities such as SUPRANDFAC 
were established, leads to stagnation of design, and would eventually result in 
having commercial concerns dictate levels of performance and manufacture. 


Such a situation would be inimical to the proper performance of the mission 
of any organization, whether Government or commercial. 


After review of the information of record, the Department of the 
Navy, Bureau of Supplies and Accounts, reports it is the ad- 
ministrative view that the specification requirements of invitation 
No. 111-91-64 represented the Government’s minimum needs. It is 
also stated that the Navy is participating in a joint program with the 
Defense Supply Agency to up-date existing specifications for food 
preparation and serving equipment and to develop specifications for 
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items of equipment for which there are presently no adequate specifi- 
cations, and, as indicated in the Facility’s report, changes will be rec- 
ommended to the existing Federal and Military specifications for food 
mixing machines. 

From the foregoing it appears that after extensive administrative 
consideration of the procurement, it is the Navy’s view that the speci- 
fications of the invitation are no more than an expression of the bona 
fide needs of the using agency, and that the existing Federal Specifi- 
cation 00-M-38b (to which changes are being recommended in accord- 
ance with pertinent regulations) is not adequate to meet the 
Government’s minimum needs for this procurement. In view of the 
above administrative statements and since determinations as to whether 
an existing Federal Specification will meet the actual needs of the 
Government in a particular situation and the drafting of appropriate 
contract specifications to reflect those needs are primarily the responsi- 
bility of the agency concerned, this Office cannot conclude that the 
determination that the particular needs of the procuring activity 
justified a deviation from the Federal Specification was arbitrary or 
capricious. 

While you assert that the invitation specification contained restric- 
tive proprietary features and you fear that such features may be made 
a part of future invitations for bids, which appears likely if Navy’s 
recommendation for changes in the existing Federal and military 
specifications for food mixing machines is adopted, it is well established 
that the Government does not violate either the letter or the spirit 
of the competitive bidding statutes merely because only one firm can 
supply its legitimate needs. Your assertion that the specification con- 
taining the unimpeded bowl-changing feature of the Hobart tall- 
column modal, or equal, is restrictive, may be true to the extent that 
it prevented you from submitting a responsive bid without changing 
your commercial or standard equipment to incorporate that feature. 
In this sense, of course, all specifications are restrictive since the re- 
quirements they necessarily establish preclude the purchase of non- 
conforming items. However, there is no requirement that the United 
States purchase equipment merely because it is offered at. a lower 
price, without intelligent reference to the particular needs to be served, 
nor do the procurement regulations seem to contemplate the use of 
inadequate Federal and military specifications but instead provide for 
deviations therefrom together with the taking of action to have such 
specifications amended or revised to reflect that which is determined 
tocurrently represent the Government’s minimum needs. 

It appears that your point that the invitation, by incorporating the 
easier bow]-changing feature of the Hobart tall-column model, in 
effect eliminates all other manufacturers of mixers from the competi- 
tive bidding, is well taken, especially since the contracting officer 
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solicited bids from 14 dealers and manufacturers and the only 
responsive bids received were on the Hobart mixer. As indicated in the 
first paragraph of the Naval Supply Research and Development Facil- 
ity report of February 13, the question of whether a company is at any 
point in time a sole source of a given item is difficult to resolve, since 
another firm may have private intentions to enter the market at the 
first opportunity, or one may be willing to alter its commercial or 
standard equipment in order to compete for a particular procurement 
or business. However, if Hobart Manufacturing Company is the only 
concern which produces a mixer with the unrestricted bowl-changing 
feature, then it follows that it may have been afforded the opportunity 
of quoting a high price under the assumption that the only competition 
it need fear from other bidders would be from dealers in the Hobart 
item whose cost for the item is known to the company. We have no 
information indicating that the Hobart Manufacturing Company’s 
price of $2,978.75, which is $21.25 less than the dealer’s (Casson Cor- 
poration) bid, is unreasonable, and the primary responsibility for 
determining whether a bid price is, or is not, reasonable is properly 
imposed upon the contracting agency rather than this Office. How- 
ever, in the procurement of items known to be proprietary, it is our 
view that it is preferable to utilize a method of procurement which 
enables the Government to assure itself of the reasonableness of the 
price. 

Since the award has been made and since, for the reasons stated, we 
do not find that the nonuse of Federal Specification 00-M-38b in the 
procurement was wholly without justification, we do not feel that we 
would now be justified in disturbing the action taken, and your protest 
is denied. 

However, in view of the facts stated in your letter of May 4, 1964, 
indicating that the restrictive features of the invitation here com- 
plained of are being continued in later procurements, we are bringing 
the matter to the attention of the Secretary of the Navy and suggesting 
that procedures for obtaining deviations from standard specifications 
be reviewed and strengthened. 


[B-154065} 


Subsistence—Per Diem—Military Personnel—On Board Vessels— 
Availability of Quarters and Messing Facilities 


An enlisted man who while stationed in Japan performs temporary duty on 
board a Navy vessel that maintained berthing and messing facilities oriental 
in nature for the national civilian mariners that manned the vessel which did 
not meet the standards of the United States Navy may, nevertheless, not be paid 
a per diem allowance commensurate with the amount he expended for the food 
he purchased for the duration of the trip prior to embarking, paragraph 4250-8 
of the Joint Travel Regulations providing that per diem is not payable for any 
period of temporary duty aboard a Government vessel when both Government 
quarters and mess are available, and the messing facilities available to the 
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member during his temporary tour of duty constituting a “Government mess” 
within the contemplation of paragraph 1150-4, defining the term to include any 
general or service organizational mess, the member is not entitled to the payment 
of the per diem claimed. 


To S. F. Leader, Department of the Navy, July 28, 1964: 


Further reference is made to your letter dated February 18, 1964, 
and enclosures, requesting an advance decision as to the legality of 
payment of a per diem allowance to Philip R. Trost, AMS3, 544 97 63, 
USN, under the circumstances described. Your request was assigned 
PDTATAC Control No. 64-12. 

By Order No. T-500-64 dated November 8, 1963, Mr. Trost was 
authorized to proceed to Sagita, Japan, for a period of about 5 days’ 
temporary duty to accompany an A3B aircraft, BUNO 138909, on 
surface shipment to repair facilities. He traveled to Sagita aboard the 
USNS LST 550 owned by the United States but manned by Japanese 
National civilian mariners, it being reported that by U.S. Navy 
standards adequate berthing and messing facilities were not available 
to him on the ship. It is stated that Mr. Trost occupied a small un- 
heated compartment above the bridge equipped with one canvas bunk, 
using blankets borrowed prior to his departure since sheets and 
blankets were not available aboard the ship; and, since Western cuisine 
was not available, he had purchased canned and dried foodstuffs to 
last the trip to Sagita. Your question is whether Trost may be paid 
an allowance commensurate with the amount expended for food while 
on board the vessel. 

Paragraph 4250 of the Joint Travel Regulations provides that a 
member of the uniformed services is entitled to travel per diem allow- 
ances at the rates uniformly established by the Secretaries of the 
uniformed services for periods of travel and temporary duty per- 
formed under competent orders outside the continental United States 
except in certain specified circumstances. Paragraph 4250-8 of the 
regulations provides that per diem is not payable for any period of 
temporary duty aboard a Government vessel when both Government 
quarters and mess are available. Paragraph 1150-5 provides that 
the term “Government quarters,” unless otherwise qualified, means 
any sleeping accommodations owned or leased by the United States 
Government and paragraph 1150-4 defines the term “Government 
mess,” unless otherwise qualified, to include any general or service 
organizational mess. The purpose of the exception is to deny per 
diem when temporary duty is performed on Government vessels when 
subsistence facilities are available there, the use of which would not 
involve the above-normal subsistence expenses for which per diem is 
authorized. 88 Comp. Gen. 626. 

The regulations, however, contain no provision which would permit 
payment of the per diem allowance on the basis that conditions or cir- 
cumstances aboard ship made quarters and subsistence not acceptable 
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by U.S. Navy standards. Regardless of the fact that the messing 
facilities aboard the USNS LST 550 were Oriental in nature and the 
food served was not the kind to which Mr. Trost was accustomed, 
payment of a per diem allowance for the period of his claim is pro- 
hibited by the cited regulations since messing facilities actually were 
available. 

Accordingly, it is concluded that the messing facilities aboard the 
USNS LST 550 during the period Mr. Trost performed temporary 
duty on it constituted a Government mess within the contemplation 
of paragraph 1150-4 of the Joint Travel Regulations and that pay- 
ment of the per diem claimed is not authorized. Mr. Trost’s original 
orders are returned herewith. 


[B-154576] 


Contracts—Awards—Labor Surplus Areas—Failure To Furnish 
Information Effect 


Under an invitation providing that responsible labor surplus area concerns 
submitting responsible bids on the non-set-aside portion of the procurement who 
offer to perform more than 50 percent of manufacturing and production costs 
in persistent and substantial labor surplus areas will qualify to negotiate in the 
five priority groups established, a small business concern, the second low bidder 
on the non-set-aside portion of the procurement, offering to perform 41 percent 
of costs in persistent labor surplus areas and 12 percent in substantial labor 
surplus areas, who although responsive to the invitation only furnished informa- 
tion for the third priority group—small business concerns that will perform 
in substantial labor surplus areas—may not have the information that general 
and administrative expenses were inadvertently not considered as manufacturing 
and production cost accepted to change the concern’s third priority classification 
to the top group—persistent labor surplus area concerns—to obtain first con- 
sideration eligibility, thereby passing over bidders who had qualified in the 
prescribed manner. 


To the Secretary of the Army, July 29, 1964: 


Reference is made to letter of June 26, 1964, from the Deputy Di- 
rector, Procurement & Production, Headquarters, Army Materiel 
Command, submitting for decision the protest of Polan Industries, 
Inc., against prior negotiations with any other bidder for the labor 
surplus set-aside portion under invitation AMC(T)-11-184-64-300 
(AF)-LS. 

With respect to the set-aside portion, the invitation provides that 
negotiations will be conducted only with responsible labor surplus area 
concerns (and small business concerns to the extent indicated) who 
have submitted responsive bids or proposals on the non-set-aside por- 
tion at a unit price within 120 percent of the highest award made on 
the non-set-aside portion in the following order of priority: 

Group 1. Persistent labor surplus area concerns which are also 
smal] business concerns. 
Group 2. Other persistent labor surplus area concerns. 
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Group 3. Substantial labor surplus area concerns which are also 
smal] business concerns. 
Group 4. Other substantial labor surplus area concerns. 
Group 5. Small business concerns which are not labor surplus area 
concerns. 
The invitation provides further that within each of the above groups 
negotiations with such concerns are to be conducted in the order of 
their bids on the non-set-aside portion, beginning with the lowest 
responsive bid. 

There is included in the invitation a definition of the two types of 
labor surplus area concerns. A “persistent labor surplus area concern” 
is defined as one which agrees to perform, or cause to be performed, 
a substantial proportion of a contract in persistent labor surplus areas. 
It is stated further that a concern is deemed to perform a substantial 
proportion of a contract in such areas if the costs which the concern 
will incur on account of manufacturing or production performed in 
such areas amount to more than 50 percent of the contract price. A 
“substantial labor surplus area concern” is defined as one which agrees 
to perform, or cause to be performed, a substantial proportion of a 
contract in substantial labor surplus areas. In that regard it is pro- 
vided that a concern shall be deemed to perform a substantial propor- 
tion of a contract in substantial labor surplus areas if the costs which 
the concern will incur on account of manufacturing or production per- 
formed in substantial and persistent labor surplus areas amount to 
more than 50 percent of the contract price. 

In addition, the invitation states that the bidder agrees that, if 
awarded a contract as a persistent labor surplus area concern under 
the set-aside portion of the procurement, he will perform, or cause to 
be performed, a substantial proportion of the production in areas 
classified at the time of award, or at the time of performance of the 
contract, as persistent labor surplus areas; and that if awarded a con- 
tract as a substantial labor surplus area concern under the set-side por- 
tion of this procurement, he will perform, or cause to be performed, 
a substantial proportion of the production in areas classified at the 
time of award, or at the time of performance of the contract, as sub- 
stantial or persistent labor surplus areas. 

Further, the invitation and amendment 1 to the invitation both 
provide that a bidder desiring to be considered for award as a labor 
surplus area concern on the set-aside portion of the procurement shall 
identify the areas in which he proposes to perform, or cause to be 
performed, a substantial proportion of the contract, the former stipu- 
lating that such identification should be made in the bid, the latter 
indicating the place in the bid where the bidder should identify the 
areas. In connection with the latter, the amendment states that if a 
bidder sets forth more than one labor surplus area, he shall further 
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indicate for each such area the minimum percentage of the contract 
price which he will incur as costs on account of manufacturing or 
production of the contract. Thereafter follows an admonition that if 
a bidder fails to indicate such percentages as required his bid will 
be construed as designating for performance of a substantial pro- 
portion of the contract that area which is least favorable to the bidder 
for the purpose of qualifying the bidder for award of the set-aside 
and the determination of the order of priority for negotiation for the 
set-aside. 

Polan Industries is the second low bidder on the non-set-aside 
portion of the procurement. By virtue of the fact that Polan is small 
business and that in the space provided for the identification of areas 
of performance that bidder named persistent labor surplus areas and 
showed percentages totaling 41 percent therefor and named substantial 
labor surplus areas and showed percentages totaling 12 percent there- 
for, the contracting officer proposes to classify the bidder in priority 
group 3 for negotiation. Polan contends, for reasons that will be set 
forth below, that it should be classified in group 1. Were such a 
classification made, it would be eligible for first consideration for 
award since it would be the lowest bidder in that priority group, the 
other two bidders therein having bid higher prices. 

Polan contends it is entitled to first priority for a variety of reasons. 
It states that inasmuch as the invitation called for “minimum per- 
centages” of manufacturing or production, it showed that a minimum 
of 41 percent of the contract price would consist of manufacturing or 
production costs which would be incurred in persistent labor surplus 
areas and did not include general and administrative costs which it 
estimates would be 10 percent of the contract price because the invita- 
tion did not specifically mention general and administrative costs. 
Polan indicates further that it did not believe that the provision in 
the invitation that bidders would be penalized if they failed to indicate 
“such percentages as required” had any bearing upon it, since that 
was interpreted as applying where a bidder did not show any per- 
centages. Polan states that it is responsive to what was called for and 
that if the information it furnished does not make it entirely clear that 
it is entitled to first priority in negotiating for the set-aside portion, 
the contracting officer should seek such additional information as may 
be required. In that connection, both in representations to the con- 
tracting officer and in a letter of June 30, 1964, to our Office, it is 
contended that B-153267, June 8, 1964, is pertinent to the matter in 
that it was indicated therein that Polan could furnish information 
after bid opening to show that it would perform in a persistent labor 
surplus area. The effect of the decision is said to be that the matter 
involved is one going to responsibility of the bidder which could be 
resolved after bid opening. Also, in the June 30 letter, it is pointed 
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out that the invitation provides that the bidder agrees that if awarded 
a contract as a persistent labor surplus area concern he will perform 
as such and it is contended that the commitment cannot be varied by 
the estimated percentages, citing B-151745, July 2, 1963, 43 Comp. 
Gen. 23, so that since Polan indicates a desire to be considered for 
award in accordance with the agreement, it should be accorded that 
opportunity if the contracting officer will be satisfied on the basis of 
a preaward survey that it will perform as agreed. 
In 41 Comp. Gen. 417, 418, it is stated : 


The set-aside portion is, of course, a negotiated procurement and, therefore, 
is not subject to the strict rules governing procurement by formal advertising. 
Nevertheless, it is our position that requirements for and limitations on eligibil- 
ity for award under the set-aside which are stated in an invitation should be 
followed in the award of the set-aside portion. * * * 


In line with that view, our decisions have stated that invitations in- 
volving labor surplus set-asides should state the information which 
bidders are to furnish in their bids and the effect of failure to furnish 
it. 41 Comp. Gen. 160, 165; B-146244, September 6, 1961; B-145942, 
B-146040, September 6, 1961; and B-149697, November 5, 1962. Thus, 
where an invitation required a bidder to state specific information 
in his bid as to the places of manufacture or production and the percent 
of the contract price to be performed at such places and advised that 
failure to submit the information with the bid will preclude any con- 
sideration as a labor surplus area concern, our Office said: 


* * * The rule is well established in advertised procurements that a bidder's 
failure to supply information, in his bid, which is necessary to a full and com- 
plete evaluation of the bid will render the bid nonresponsive to the invitation for 
bids. It is also the settled rule that where such material information is omitted 
from a bid it may not be supplied after bid opening. * * * 


B-150676, February 7, 1963. 

The decision went on to conclude that the requirement for the informa- 
tion in that case and the warning of the consequences for failing to 
furnish it were “in accord with the established rules.” See, also, 
B-151051, May 2, 1963, wherein it was concluded that since bidders 
were warned that the failure to identify the areas where more than 
50 percent of the total cost of performance would be incurred would 
result in a determination that the bidder is not a labor surplus area 
concern for the purpose of priority of negotiation, our Office would 
not be warranted in disagreeing with a determination to consider a 
bidder which did not furnish the required information as not qualify- 
ing as a labor surplus area concern. Moreover, in B-151247, June 28, 
1963, our Office held that a bidder could not change its priority from 
group 3 to group 1 upon an allegation that it made an error in indi- 
cating it would perform in a substantial] labor surplus area because 
such change would discriminate against the other bidders. In pass- 
ing upon the matter, it was stated : 


* * * We consistently have held that a bidder’s failure to furnish informa- 
tion with his bid which is necessary for complete bid evaluation will render the 
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bid nonresponsive, and that such nonresponsiveness may not be cured after 
bids are opened. Therefore, it would not be proper for Dero [the bidder] to 
correct its omission of geographical information after the contents of bids are 
publicly revealed. Cf. 40 Comp. Gen. 432. 


In the immediate case, the invitation requires a bidder to indicate 
for each area the minimum percentage of the contract price which 
it will incur as costs on account of manufacturing or production of 
the contract. Polan seeks to make capital of the fact that the require- 
ment utilizes the words “manufacturing or production” and says 
nothing about general and administration costs. However, it is ob- 
served that the requirement speaks of costs on “account of manufactur- 
ing or production,” so that the costs to be taken into consideration were 
not merely the direct costs of performance, but also the indirect costs 
to be incurred by reason of such performance. In that connection, it 
is noteworthy that similar language is employed in ASPR 1-801.1, 
pertaining to labor surplus area concerns, and the examples contained 
therein show that besides purchase of materials and direct labor, over- 
head is to be considered a cost on account of manufacturing or pro- 
duction. In view thereof, Polan should have known that the general 
and administration costs properly were for inclusion in its percentages 
of costs. However that may be, Polan may not now include such 
costs to change its priority classification. 

While Polan seeks to make a point of the fact that the invitation 
requirement calls for “minimum percentage” and the sentence follow- 
ing states that if a bidder fails to indicate such percentages as required, 
he will be penalized, in our opinion the balance of the sentence makes 
it clear that the purpose of the information is to establish the status 
of a bidder for priority for negotiation and should have reasonably 
conveyed to the bidder that the minimum called for should be one 
which is sufficient to place the bidder in the category in which it in- 
tends to be considered. In that connection, the sentence then indi- 
cates that the information is for “the purpose of qualifying the bidder 
for award of the set-aside portion of the procurement and the deter- 
mination of the ‘order of priority’ for negotiation for the set-aside 
portion.” Under Polan’s theory, in effect, the percentage information 
serves no purpose. This would be an unreasonable interpretation, in 
view of the penalty which the invitation imposes for failure to comply 
with the request for information. 

As Polan indicates, it was responsive to the invitation. Unfor- 
tunately, the total of the percentages (53 percent) designated for the 
persistent and substantial labor surplus areas identified in its bid 
by the definition employed in the invitation makes it eligible for con- 
sideration only as a substantial labor surplus area.concern. In that 
context, the attempt of Polan to furnish additional information at 
this time appears to be for no other purpose than changing to a higher 
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priority and thereby passing over other bidders who qualified in the 
manner prescribed in the invitation. 

The decision in B-153267, June 8, 1964, is distinguishable from the 
instant matter. In the cited case, Polan was allowed to furnish infor- 
mation to show that it would perform in a persistent labor surplus 
area as it had indicated in its bid. In the immediate case, Polan is 
attempting to furnish the information to show that it would perform 
in a superior category than that which was indicated in its bid. Also, 
in the former case, it already had first priority over other bidders when 
it was allowed to furnish the information, whereas here it is attempt- 
ing to furnish the information to obtain first priority and thereby 
pass over other bidders. 

While the agreement provision in the invitation is to the effect that 
if a bidder is awarded a contract as a persistent labor surplus area 
concern, he will perform as such, the same provision continues to state 
that if awarded the contract as a substantial labor surplus area con- 
cern, the bidder agrees to perform in that manner. This agreement 
deals with the eventuality of what the bidder will do depending upon 
the category in which he receives the award. We do not find therein 
anything which indicates which of the two categories he is bidding on. 
In the place provided for furnishing such information, the data fur- 
nished was such as to indicate that he was bidding in the “substantial” 
category rather than the “persistent” category. For purposes of 
ascertaining the bidder’s priority for negotiation, the information as 
to the “substantial” category should more appropriately prevail. 

The decision B-151745, July 2, 1963, is not applicable since the ques- 
tion before our Office in that case was whether the bidder was respon- 
sive to the invitation. We held that it was. In the immediate case, 
there is no question but that Polan was responsive to the invitation. 
However, there were any one of five categories that the bidder could 
respond to. The only question is as to which category the bidder 
responded. From the information furnished in its bid, it is apparent 
that it responded to the third category. While the agreement in the 
invitation is such that if awarded a contract in a persistent labor sur- 
plus area the bidder would perform as such, we do not believe that 
any bidder reasonably would have contemplated that, if it furnished 
information showing that it would act as a substantial labor surplus 
area concern, it would be awarded a contract as a persistent labor 
surplus area concern where the invitation also provided that if 
awarded a contract as a substantial labor surplus area concern it would 
perform as such. 

In view of the foregoing, we do not feel warranted in objecting 
to the contracting officer’s determination to maintain Polan in the 
substantial labor surplus area category. 
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[[B-154655] 


Contracts—Damages—Liquidated—Substantial Performance 


In the performance of a contract for two separate jobs which provided for the 
assessment of liquidated damages in event of delay, but not for the apportionment 
of the damages, the contractor who completed one job unit comprising 95 percent 
of the work, but was delayed 120 days in completing 2 percent of the smaller job 
although not entitled to an apportionment of the liquidated damages assessable 
for delayed performance, the Government having complete use and benefit of 98 
percent of the work, the doctrine of substantial performance may be invoked 
to preclude the assessment of liquidated damages against the contractor. 
Contracts—Damages—Liquidated—A pportionment 


Where no provision is made in a contract for the apportionment of liquidated 
damages in the event of partial completion of the work, there is no legal basis 
on which the contract could be construed to authorize the prorating of liquidated 
damages even though a major part of the contract had been performed. 

To the Administrator of Veterans Affairs, Veterans Administration, 
July 30, 1964: 

Reference is made to letter dated July 2, 1964, from the Deputy 
Administrator of Veterans Affairs, requesting our decision on certain 
questions relative to the assessment of liquidated damages against 
the Allan Automatic Sprinkler Corporation for delay in the perform- 
ance of work under a contract. 

The contract, which was executed on Standard Forms 23 (Construc- 
tion Contract) and 23A General Provisions (Construction Contract), 
provided for installation, at a price of $6,700, of two alarm-equipped 
sprinkler fire protection systems in two buildings on the grounds of 
the Veterans Administration Hospital, Palo Alto, California. One 
system, a complete system for Building 302, required 164 sprinkler 
heads. The other, a partial system for Building 213, required only 
3 sprinkler heads. 

By November 18, 1962, the date on which the work was required to 
be completed, the contractor had completed installation of the entire 
system for Building 302 and all but the alarm transmitter in the 
partial system for Building 213, or more than 95 percent of the work. 
Because of a mistake on the part of the contractor in placing his order, 
there was a delay in receipt of the transmitter for the partial system, 
and, therefore, installation was not completed until March 18, 1963, 
or 120 days after November 18, 1962. 

The contract provisions relating to liquidated damages are as 
follows: 

General Provisions, Clause 5: 


5. TERMINATION FOR DEFAULT—DAMAGES FOR DELAY—TIME EXTENSIONS 


(c) If fixed and agreed liquidated damages are provided in the contract and 
if the Government does not so terminate the Contractor’s right to proceed, the 
resulting damage will consist of such liquidated damages until the work is 
completed or accepted. 
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General Requirements, Clause GR-10: 


GR-10. LIQUIDATED DAMAGES: 


(a) The contractor shall pay to the Government as compensation for delayed 
possession, and not as a penalty, the sum herein specified as ascertained and 
liquidated damages for each calendar day required for completion beyond the 90 
calendar days provided for in his bid for the completion of the work. 

(b) The deductions required under this article for failure to complete the 
work included under Items 1, 2, and 3 of the bid, in the time stated, will be at 
the rate of $25.00 per calendar day, all, as subject to the General Provisions of 
Standard Form 23A, Construction Contract. 


The contracting officer determined that the delay in completion was 
not excusable because the contractor was not without fault, and there- 
fore assessed liquidated damages at the rate of $25 per day for the 
120-day period of delay, totaling $3,000. The contractor filed a timely 
appeal on which there has been a hearing, but decision on the appeal 
is being deferred pending our advice on the questions raised by the 
Deputy Administrator. 

Our attention has been directed to the fact that while the contract 
provides for two separate work jobs, one of which was timely com- 
pleted, the liquidated damage clauses do not provide for apportion- 
ment of the daily damage rate in the event one unit of the work is 
completed and accepted in advance of the other unit. Also, since the 
larger system was timely completed and thereafter used by the Govern- 
ment, the default existed only in respect of the smaller system. Thus 
there is for consideration whether the full $25 daily rate—amounting 
to $3,000 on a $6,700 contract—is a reasonable estimate of the damages 
incident to delayed completion of the smaller system. 

In addition to the foregoing, the Deputy Administrator states that 
since the Government had complete use and benefit of over 98 percent 
of the required sprinkler systems by the contract completion date, 
consideration is warranted of the question whether the doctrine of 
“substantial completion” precludes the assessment of liquidated 
damages in this case. 

The specific questions submitted are stated by the Deputy Adminis- 
trator as follows: 


(1) May the contract be interpreted as providing a liquidated 
damage rate subject to apportionment where only the smaller of 
the two systems involved was in default ? 

(2) If not, does the provision constitute an unenforceable 
penalty clause because it specifies the same rate for a small part of 
the work that it provides for the whole? 

(3) If the specified rate is neither subject to apportionment nor 
objectionable as a penalty, was the degree of completion achieved 
by the contractor prior to expiration of the contract time sufficient 
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to constitute “substantial completion” such as will preclude 
assessment of liquidated damages ? 


It is clear from the language of the liquidated damage provisions 
that complete performance by the required completion date was con- 
templated by the contracting parties, and no provision was made for 
apportionment of the liquidated damages in the event of partial com- 
pletion of the work. Accordingly, in answer to the first question, there 
is no legal basis on which the contract could be construed to authorize 
apportionment of the liquidated damages because only the work on 
the smaller of the two systems was delayed. 

As to whether such provisions constitute an unenforceable penalty 
because the same damage rate applies to delay on either a small part 
of the work or the whole, such fact does not necessarily render the 
provisions unreasonable per se. Wise v. United States, 249 U.S. 361. 
Once the parties to a contract have agreed on the amount payable in 
the event of delay, the courts are strongly inclined to enforce the 
agreement as written. 28 Comp. Gen. 435 and the cases cited therein. 
It has also been held that the fact that the liquidated damages may 
equal or exceed the contract price is not determinative of whether a 
liquidated damage provision is enforceable. 36 Comp. Gen. 143. 
However, there may be other factors which would weigh more heavily 
toward a different conclusion, and in view of our answer to the third 
question no answer to this is required in this instance. 

As to whether the doctrine of “substantial completion” may be in- 
voked to preclude assessment of liquidated damages, the fact that 98 
percent of the sprinklers had been installed and the entire system in 
the larger area completed by the contract completion date, and the 
further fact that the only item remaining to be installed was one which 
was not essential to the functioning of the fire extinguishing feature 
of the installation, appear to justify the conclusion that the contractor 
had rendered substantial performance. Also, there is no indication 
that the failure to timely install the alarm transmitter on the partial 
system of only 3 sprinklers, a minor deviation at most, was attributable 
to any willful or deliberate conduct on the part of the contractor, al- 
though he may have been negligent in placing an erroneous order. 
Accordingly, we conclude that under the doctrine of substantial per- 
formance, liquidated damages are not properly for assessment. 
B-142947, June 16, 1960; Continental Illinois National Bank, et al. v. 
United States, 121 Ct. Cl. 203, 243 (1952), 101 F. Supp. 755, certiorari 
denied 343 U.S. 963. The third question, therefore, is answered in the 
affirmative. 
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Transportation—Dependents—Military Personnel—Death of Mem- 
ber—Uniform Regulations 


The proposed changes in the Joint Travel Regulations to combine and consolidate 
entitlements to transportation of dependents and household effects of members 
of the uniformed services in cases of death of members occurring while the mem- 
bers are in receipt of basic pay under 37 U.S.C. 406 and in cases where the mem- 
bers are officially reported in a casualty status under the Missing Persons Act, 50 
U.S.C. App. 1001-1018, are, except for the change which would authorize trans- 
portation allowances for dependents and household effects of members who die 
within 1 year after release from active duty, regarded as proper and, except for 
this change, no other objection to the issuance of the regulations is required. 


Transportation—Dependents—Military Personnel—Death of Mem- 
ber—Dependent Definition 


Although the definition of “dependent” in section 12 of the Missing Persons Act, 
50 U.S.C. App. 1001(c), includes persons who are not included in the definition 
in 37 U.S.C. 401, applicable to dependents of members of the uniformed services 
who die while entitled to basic pay, the provisions of the Missing Persons Act are 
applicable in all cases where transporation is authorized for dependents of mem- 
bers who die while entitled to basic pay, and, therefore, for the issuance of uni- 
form regulations for entitlement to transportation allowances for dependents and 
household effects under the Missing Persons Act and under 37 U.S.C. 406(f) 
for members who die while entitled to basic pay, the same definition of “depend- 
ent” may be used. 


Transportation—Dependents—Military Personnel—Death of Mem- 
ber—Death After Release Effect 


A member of the uniformed service who dies within 1 year after the effective date 
of his release from active duty may not be considered a member who dies while 
entitled to basic pay which is a requisite condition for determination of travel and 
transportation rights and, therefore, a proposed change in the Joint Travel 
Regulations to authorize transportation of dependents and household effects inci- 
dent to the death of the member occurring after termination of entitlement to 
basic pay would not be proper. 


Transportation—Dependents—Military Personnel—Casualty Sta- 
tus Termination 


Members of the uniform services who are returned to duty and assigned to a 
permanent duty station after a period in a casualty status within the meaning 
of the Missing Persons Act, 50 U.S.C. App. 1001-1018, may have such assignment 
considered an assignment to a permanent duty station under 37 U.S.C. 406 for 
entitlement to transportation allowances for dependents, baggage and household 
effects so long as the provisions of section 2 of the Dependents Assistance Act 
of 1950 remains in effect. 


To the Secretary of the Navy, August 4, 1964: 

Further reference is made to letter of April 3, 1964, from the 
Under Secretary of the Navy, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee (PDTATAC Control No. 
64-10), requesting an advance decision on certain questions which have 
arisen in connection with a proposed revision of Chapters 7 and 8, Joint 
Travel Regulations, prescribing entitlements to transportation of de- 
pendents and household goods and storage in accordance with 50 
U.S.C. App. 1012 and 37 U.S.C, 406. 
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It is stated that since Public Law 85-217 of August 29, 1957, 71 
Stat. 491-494, amended and made permanent the Missing Persons Act, 
as amended, 50 U.S.C. App. 1001-1018, the Per Diem, Travel and 
Transportation Allowance Committee has been concerned with the 
issuance of regulations combining and consolidating the entitlement 
for transporation of dependents and household effects of members of 
the uniformed services in accordance with 50 U.S.C. App. 1012 and 37 
U.S.C. 406, with particular emphasis on transportation entitlements 
in cases of members officially reported as dead, injured, missing, in- 
terned, or captured as referred to in the Missing Persons Act, as 
amended, and members who die while entitled to basic pay as referred 
to in 37 U.S.C. 406(f). It is also stated that the elimination of con- 
fusion and maintenance of uniformity among members of the uni- 
formed services are the primary motivating factors impelling this drive 
to include regulations on both of these areas in the Joint Travel Regu- 
lations. There was attached to the letter of April 3, 1964, from the 


Under Secretary of the Navy, a copy of the following proposed changes 
to the Joint Travel Regulations: 


Par. 7010 Rescinded 
Par. 7013 Amended 
7013 DEPENDENTS EN ROUTE TO NEW DUTY STATIONS AT TIME OF 
DEATH OF MEMBER 
When a member dies subsequent to the effective date of permanent change-of- 
station orders, his dependents are considered to have performed authorized travel 
incident thereto from the place travel commenced to the place at which they 
received notice of member’s death, not to exceed travel from the old to the 


ordered new station. Further travel of dependents in such cases will be governed 
by the provisions of Part D of this Chapter. 


Part D, Chapter 7, New Part Added 


PART D: UPON BEING OFFICIALLY REPORTED AS DEAD, INJURED, 
MISSING, INTERNED, OR CAPTURED, OR UPON DECEASE 


7150 GENERAL 


The provisions of this Part are applicable to dependents of members (without 
regard to pay grade) in active service other than for training duty who are 
officially reported as dead, injured, missing for a period of 30 days or more, 
interned in a foreign country. or captured by a hostile force, (50 U.S.C. App. 
1012), and to members who die while entitled to basic pay, (37 U.S.C. 406(f) ). 


7151 DEFINITIONS 


1. DEPENDENT. The term “dependent,” as used in this Part, includes a 
lawful wife, unmarried child under 21 years of age, dependent mother, depend- 
ent father, unmarried dependent stepchild or adopted child under 21 years of 
age, or such dependent as has been designated in official records, or an individual 
determined to be dependent by the head of the department concerned, or 
subordinate designated by him. 

2. TRANSPORTATION. The term “transportation,” as used in this Part, 
includes transportation in kind or reimbursement therefor in accordance with 
par. 7002 and monetary allowances in lieu of transportation in accordance with 
par. 7003. 

3. DIE WHILE ENTITLED TO BASIC PAY. The term “die while entitled 
to basic pay,” as used in this Part, includes also death within 1 year after the 
effective date of discharge, resignation, relief from active duty, or other separa- 
tion, all under honorable conditions, and death within 1 year after the effective 
date of retirement, placement on the temporary disability retired list, discharge 
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with severance pay, or involuntary release to inactive duty with readjustment 
pay. 


7152 LIMITATIONS 


1. DESTINATION. No transportation shall be authorized or approved pur- 
suant to this Part upon application by dependents unless a reasonable relation- 
ship exists between the condition and circumstan es of the dependents and the 
destination to which transportation is requested, as determined by the service 
concerned. 

2. ONE MOVE. Only one movement may be authorized for any dependent in 
connection with each official status report. 

3. TIME. Entitlement to transportation of a member’s dependents will termi- 
nate in any case in which their travel is not completed within 1 year after date 
they receive official status report (50 U.S.C. App. 1012), or within 1 year after 
the member dies while entitled to basic pay (37 U.S.C. 406(f)) unless an exten- 
sion is authorized or approved by the Secretary of the service concerned or his 
designated representative. No transportation is authorized under this Part 
where travel is delayed until after receipt of official notice that the member has 
returned to an active status. 


7153 WHEN AUTHORIZED 


1. GENERAL. Upon receipt by his dependent of official notice that the mem- 
ber has been determined to come within the purview of par. 7150, transportation 
of dependents is authorized to the member’s official home of record, to the 
residence of his dependent, or to such other location as may be determined in 
advance or subsequently approved by the official designated by administrative 
regulations of the service concerned. 

2. CASES INVOLVING HOSPITALIZATION. When a member is officially 
reported as injured, transportation of dependents is authorized only if the 
anticipated period of hospitalization or treatment can be expected to be of 
prolonged duration, as certified by competent medical authority, except that no 
certificate is required when such member is moved from overseas, Canada, 
Alaska, or Mexico (par. 70044). 

3. TERMINATION OF CASUALTY STATUS. When the casualty status 
of a member is terminated entitlement to transportation of dependents of mem- 
bers entitled thereto under par. 7000 will be determined in accordance with 
Parts A, B, or C, as applicable. 


7154 ADMINISTRATIVE INSTRUCTIONS 


Each of the uniformed services will issue such regulations or instructions 
as may be deemed necessary for the judicious administration of the entitlement 
contained in this Part. 


Par. 8254-1 Revised 


1. GENERAL. This paragraph is applicable only to those members for whom 
a weight allowance is prescribed in par. 8003. For injured members (without 
regard to pay grade), see Part G of this Chapter. Except as provided in subpar. 
3, entitlement to transportation of household goods incident to a member’s 
hospitalization shall be contingent upon a statement by the Commanding Officer 
of the receiving hospital in the United States that he has evaluated the case 
and believes that the period of observation and treatment of the member in 
that hospital can be expected to be prolonged. Personal baggage, not to exceed 
200 pounds, may be shipped with a member (without regard to rank or grade) 
transferred to a hospital. Authorized baggage improperly shipped or un- 
avoidably separated from a member will be forwarded to the proper hospital 
destination and may be shipped by an expedited mode of transportation when, 
in the opinion of the Commanding Officer at the place of origin, circumstances 
require such mode of transportation. A statement of prolonged hospitalization 
is not required to support entitlement to transportation of authorized personal 
baggage in such instances. 


Par. 8259 Revised. New Subpar. 7 Added 


7. MEMBER DIES SUBSEQUENT TO SEPARATION OR RELIEF. In the 
event a member specified under subpar. 1 dies within one year after separation 
from the service or relief from active duty, but prior to shipment of his house- 
hold goods, such goods may be shipped to the place or places selected by his 
dependent, next of kin, or other person entitled to receive them, provided the 
goods are turned over for shipment within one year after date of death, and 
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provided that the dependent, next of kin, or other person shall bear all costs 
in excess of the cost of shipment in one lot to the place to which the member 
elected to receive travel allowances for his travel under the provisions of 
par. 4157. 


Par. 8260-3 Revised 


3. STORAGE. A member who is entitled to shipment of household goods 
to a home of selection or to some other place under the conditions outlined in 
subpar. 1 will be entitled to nontemporary storage of all or any portion of such 
household goods in accordance with par. 8101 for a period not to exceed 1 year 
from the date of termination of active duty. Temporary storage in connection 
with a shipment from nontemporary storage to the home or other place selected 
by the member under subpar. 1 is not authorized. That portion (if any) of a 
member’s household goods which is not placed in nontemporary storage in 
accordance with this subparagraph may be placed in temporary storage in 
accordance with par. 8100 in conjunction with the shipment of such goods to 
the home or other place selected by the member under subpar. 1. 


Par. 8260-8 New Subpar. c Added 
e. Time Limitation. Entitlement under this paragraph will terminate in any 


case in which the household goods are not turned over for shipment within one 
year after the date of death of the member. 


Par. 8309 New Par. Added 


8309 CADETS AND MIDSHIPMEN OF SERVICE ACADEMIES 


The effects of cadets and midshipmen of the various service academies who 
die while enrolled in such service academies may be shipped at Government 
expense to the home of the person legally entitled thereto. 


Part G, Chapter 8, Revised in its entirety 


PART G: UPON BEING OFFICIALLY REPORTED AS DEAD, INJURED, 
MISSING, INTERNED, OR CAPTURED, OR UPON DECEASE 


8350 GENERAL 


The provisions of this Part apply to household goods and personal effects of 
members (without regard to pay grade) in active service who are officially re- 
ported as dead, injured, missing for a period of 30 days or more, interned in a 
foreign country or captured by a hostile force (50 U.S.C. App. 1012), and to 
members who die while entitled to basic pay (37 U.S.C. 406(f) ). 


8351 DEFINITIONS 


1. HOUSEHOLD GOODS AND PERSONAL EFFECTS. The term “house- 
hold goods and personal effects,” as used in this Part, includes household goods 
and professional books, papers, and equipment as defined in par. 8000 and, in 
addition, one privately owned motor vehicle when such motor vehicle is located 
outside the continental limits of the United States or in Alaska or Hawaii at 
the time of receipt of the official status report. 

2. TRANSPORTATION. The term “transportation,” as used in this Part is as 
defined in par. 8000-4. 

3. DIE WHILE ENTITLED TO BASIC PAY. The term “die while entitled 
to basic pay,” as used in this Part, includes also death within 1 year after the 
effective date of discharge, resignation, relief from active duty, or other separa- 
tion, all under honorable conditions, and death within 1 year after the effective 
date of retirement, placement on the temporary disability retired list, discharge 
with severance pay, or involuntary release to inactive duty with readjustment 
pay. 


8352 LIMITATIONS 


1. DESTINATION. No transportation shall be authorized pursuant to this 
Part unless a reasonable relationship exists between the condition and cir- 
cumstances of the applicant and the destination to which transportation is 
requested. 
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2. WEIGHT. The weight of household goods of members of the Department of 
Defense which may be moved at Government expense is limited to 11,000 pounds 
net weight in any one shipment by annual appropriation acts of that Department. 
Transportation of professional books, papers, and equipment and one privately 
owned motor vehicle authorized to be moved under this Part is in addition to 
such authorized weight allowance. 

8. ONE MOVE. Only one movement of the same household goods may be 
authorized in connection with each official status report. 

4. TIME. Entitlement to shipment under this Part will terminate in any 
case where household goods are not turned over to a transportation officer or 
to a carrier for shipment within 1 year from the date of official report of death, 
injury, missing, internment, or capture, or within 1 year after the member 
dies while entitled to basic pay, unless an extention is authorized or approved 
by the Secretary of the service concerned or his designated representative. If 
the estate of the decedent becomes the subject of litigation during the author- 
ized time limit, shipment of such goods may be made within 1 year from the 
date of the final decree of the court provided that the application for shipment 
is supported by certified copies of the decree which establishes the applicant’s 
right to possession of the goods. Shipment of household goods and personal 
effects of members reported injured will be governed by the provisions of pars. 
8254 and 8353-2. 


8353 WHEN AUTHORIZED 


1. GENERAL. Upon receipt of notice that the member has been determined 
to come within the purview of par. 8350, transportation of household goods is 
authorized to the member’s official residence of records or to the residence of his 
dependent, next of kin, or other person entitled to receive custody of the house- 
hold goods. Subject to the provisions of par. 8352, special routing and services 
are authorized in accordance with par. 8009 when desired by the member (if 
injured), his dependent, next of kin, or other person entitled to receive custody 
of the household goods and personal effects. 

2. CASES INVOLVING HOSPITALIZATION. When a member is officially 
reported as injured, transportation of household goods is authorized only if the 
anticipated period of hospitalization or treatment is expected to be of prolonged 
duration, as certified by competent medical authority, except that no certificate 
is required when such member is moved from overseas, Canada, Alaska, or 
Mexico to a hospital in the United States. 


8354 STORAGE OF HOUSEHOLD GOODS AND PERSONAL EFFECTS 
PENDING DISPOSITION 


The Secretary of the service concerned or his designated representative may 
authorize storage of the household goods and personal effects of members re- 
ferred to in par. 8350 until such time as proper disposition thereof can be made; 
provided, that household goods and personal effects not turned over for shipment 
within the time limits specified in par. 8352-4 will thereafter be stored at the 
expense of the member, his dependent, next of kin, or other person entitled to 
receive such goods and effects. 


8355 TERMINATION OF CASUALTY STATUS 


When the casualty status of a member is terminated entitlement to trans- 
portation of household goods or members entitled thereto under par. 8003 will 
be determined in accordance with Parts A through F, as applicable. 


8356 APPROPRIATION CHARGEABLE 

The cost of storage and transportation authorized by this Part, including pack- 
ing, crating, drayage, temporary storage, uncrating and unpacking, shall be 
charged against appropriations currently available. 
8357 ADMINISTRATIVE INSTRUCTIONS 

Each of the uniformed services will issue such regulations or instructions as 


may be deemed necessary for the judicious administration of the entitlements 
contained in this Part. 


794-032 O-66—6 
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8358 MEMBERS DIE SUBSEQUENT TO SEPARATION OR RETIREMENT 


For entitlement to transportation of household goods and personal effects of 
members who die subsequent to separation from the service or subsequent to 
retirement, see the provisions of pars. 8259 or 8260, as appropriate. 


The Under Secretary of the Navy in his letter of April 3, 1964, 
requested that these changes to the Joint Travel Regulations be re- 
viewed with regard to whether they may appear to be contrary to law, 
but with particular emphasis on replying to the following questions 
which arose during the processing of the proposed changes: 


a. May the definition of dependents from both provisions of law be combined 
for the purpose of determining entitlements relating to any of the conditions, 
i.e., death of a member while entitled to basic pay, missing, injury, etc.? 

b. May the definition “die while entitled to basic pay” include death within 
one year after the effective date of discharge, resignation, relief from active 
duty, or other separation (under honorable conditions) ? 

ec. May the provisions regarding termination of a casualty status, return to 
duty and assignment to a permanent station include transportation of “desig- 
nated dependents” and household goods of members transported incident to 
missing, injury, etc., under title 50 U.S.C. (appendix) and transportation of 
dependents and household goods of members in pay grades E-4 (with 4 years 
of service or less), E-3, E-2, and E-1 (determined under title 37 U.S.C.) ? 

It is further stated with reference to need for the proposed changes 
that the provisions of paragraph 7010 and Part G, Chapter 8, Joint 
Travel Regulations, and their forerunners, were written and main- 
tained, commencing on April 1, 1951, in anticipation of the possible 
expiration of the Missing Persons Act on a year-by-year basis; and 
that it was generally believed that the main statutory differences 
between the Career Compensation Act, 37 U.S.C. 231 note, and the 
Missing Persons Act, insofar as members of the uniformed services 
are concerned, were the definition of “dependent,” the unlimited 
authority on weight of household goods moved, and the right to move 


an automobile. 


Question a 


While the definition of the term “dependent” in 50 U.S.C. App. 
1001(c), applicable to section 12 of the Missing Persons Act, as 
amended, includes persons who are not included in the definition of 
a “dependent” in 37 U.S.C. 401, the provisions of the Missing Persons 
Act appear to be applicable in all cases where transportation is au- 
thorized under the provisions of 37 U.S.C. 406(f) for dependents, 
baggage and household effects of a member who dies while entitled 
to basic pay. Accordingly, the definition of a “dependent” in the 
Missing Persons Act may be used to determine all otherwise proper 
entitlements of such a member under the proposed changes to Chapters 
7 and 8 of the Joint Travel Regulations and question a is answered 
in the affirmative. 
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Question b 


37 U.S.C. 204(a) provides that except for naval officers who are 
serving in the positions specified in section 202(i) of that title, (1) a 
member of a uniformed service who is on active duty; and (2) a mem- 
ber of a uniformed service, or a member of the National Guard who 
is not a Reserve of the Army or the Air Force, who is participating 
in full-time training, training duty with pay, or other full-time duty, 
provided by law, including participation in exercises or the perform- 
ance of duty under section 3033, 3496, 3541, 8033, 8496, or 8541 of 
Title 10, or section 503, 504, 505, or 506 of Title 32, are entitled to the 
basic pay of the pay grade to which assigned or distributed. 37 
U.S.C. 204(b) provides that for the purposes of subsection (a) of 
that section, the time necessary for a member of a uniformed service 
who is called or ordered to active duty for a period of more than 
30 days to travel from his home to his first duty station and from his 
last duty station to his home, by the mode of transportation authorized 
in his call or orders, is considered active duty. Thus, a member is 
entitled to basic pay only for the specific periods while performing 
active duty and, where applicable, while traveling to and from his 
home incident to that duty. The travel rights upon termination of 
active duty accrue as an incident of and at the time of the member’s 
separation from the service, and he continues in an active duty status 
only until the expiration of the necessary travel time to his selected 
home even though he may receive reimbursement for the actual travel 
to his selected home if it is performed within 1 year after such separa- 
tion. For this reason and in view of the provisions of 37 U.S.C. 204 
(a) and (b) a member who dies within 1 year after the effective date 
of his release from active duty may not be considered as having died 
while entitled to basic pay. 

Question b is answered in the negative, and the conclusion is re- 
quired therefore that there is no statutory authority for the issuance 
of paragraphs 7151-3, 8259-7, 8260-8c, and 8351-3 of the proposed 
changes to the Joint Travel Regulations to the extent that they indi- 
cate a contrary application. Paragraph 7012(1) of the present regula- 
tions requires that the travel of the dependents to a selected home must 
be performed within 1 year after the member’s termination of active 
duty, and paragraph 8260(1) of the regulations requires that the 
household goods must be turned over to a transportation officer or 
carrier for shipment within 1 year following the member’s termina- 
tion of active duty, both subject to extension where hospitalization or 
medical treatment of the member is involved. In the event of death 
of a member within 1 year after the termination of his active duty 
who was entitled to such transportation and had not availed himself 
of it, his dependents or persons legally entitled thereto may claim it 
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under the provisions of paragraphs 7012(6) and 8260(8) of the Joint 
Travel Regulations provided the transportation of the dependents 
and household goods are effected within 1 year following the member’s 
termination of active duty as required by paragraphs 7012(1) and 
8260(1) of the regulations. The time limit for the shipment of house- 
hold goods may be extended beyond the 1-year period if authorized 
under the provisions of paragraph 8353 of the regulations (paragraph 
8352-4 of the proposed changes). We believe that the transportation 
allowances authorized by paragraphs 7012, 8360 and 8353 of the pres- 
ent regulations are proper and may be continued, but that o authority 
exists which could be considered to give rise to a new right to trans- 
portation of dependents or household effects incident to the death of 
a member occurring after the termination of the period of his entitle- 
ment to basic pay. 


Question c 


The Missing Persons Act authorizes transportation for the depend- 
ents and household and personal effects of any person in active service 
(without regard to pay grade) who is officially reported as dead, 
injured, missing for a period of 30 days or more, interned in a foreign 
country, or captured by a hostile force. There is no provision in this 
act for any transportation allowances for a member when his casualty 
status is terminated and he is returned to duty and assigned toa perma- 
nent station. However, assignment to a permanent duty station upon 
the termination of a casualty status would appear to involve an assign- 
ment to duty within the contemplation of 37 U.S.C. 406 authorizing 
transportation allowances for dependents, baggage and household 
effects, subject to such conditions and limitations, for such grades, 
ranks, and ratings and to and from such places as may be prescribed 
by the Secretaries concerned. There does not appear to be any pro- 
hibition under that or other sections of Title 37 of the code against 
authorizing by proper regulations the transportation of baggage and 
household effects and dependents of members of ary grade while sec- 
tion 2 of the Dependents Assistance Act of 1950, as amended, 50 U.S.C. 
App. 2202, remains in effect. 

Accordingly, in reply to question c we are of the opinion that so 
long as the provisions of section 2 of the Dependents Assistance Act 
of 1950 remains in effect that the transportation of dependents (as 
defined in 37 U.S.C. 401) and of baggage and household effects of 
members, including those in pay grades E-4 (4 years’ or less service), 
E-3, E-2 or E-1, when their casualty status is terminated and they 
are returned to duty and assigned to a permanent station, may be au- 
thorized under the provisions of Title 37 of the United States Code. 

The change in paragraph 8260-3 of the Joint Travel Regulations, 
approved by our decision of June 23, 1964, B-154201, 43 Comp. Gen. 
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823, should be substituted for the proposed change to that paragraph 
here presented. 

Other than the exceptions discussed herein, we have no objection 
to the proposed changes to the Joint Travel Regulations submitted 
with the letter of April 3, 1964, from the Under Secretary of the Navy. 


[ B-154218 J 


Pay—Retired—Foreign Citizenship Effect 


A retired enlisted member of a Regular component of the Armed Forces who 
loses his United States citizenship when he acquires citizenship in a foreign 
country has taken a voluntary action so inconsistent with his oath of allegiance 
to the United States and status as a member of the Armed Forces to warrant 
termination of his retired pay. 


Pay—Retired—Foreign Residence Effect 


A retired alien enlisted member of a Regular component of the armed services 
who resides in a foreign country is not regarded as having lost his citizenship 
by reason of such residence in a foreign country and, therefore, the member 
may continue to receive retired pay. 


To the Secretary of Defense, August 4, 1964: 


Reference is made to letter of May 15, 1964, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether the retired pay of an enlisted member of a Regular component 
of the Armed Forces who is retired for length of service or physical 
disability is in any way affected if: 

(1) he is a citizen of the United States and he loses his citizenship or acquires 
foreign citizenship; or 

(2) he is an alien and becomes a permanent resident of a foreign country? 
A discussion pertaining to the questions is set forth in Committee 
Action No. 341 of the Department of Defense Military Pay and Al- 
lowance Committee, 

In time of peace, no person may be accepted for original enlistment 
in the Army or Air Force unless he is a citizen of the United States 
or has made a legal declaration of intention to become a citizen of 
the United States. 10 U.S.C. 3253(c) and 8253(c). While there is 
no statutory citizenship requirement for original enlistment in the 
Navy or Marine Corps, each person enlisting in an Armed Force of 
the United States is required to take an oath to bear true faith and 
allegiance to the United States and that he will serve this country 
honestly and faithfully against all itsenemies whomsoever. 10U.S.C. 
501. 

Enlisted men of the Regular Army and of the Regular Air Force 
who have completed 20, but less than 30 years of active service may, 
upon their own request, be retired. They then become members of 
the Reserve and are required to perform such active duty as may be 
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prescribed under law until their active service, plus inactive service 
as a member of the Reserve, equals 30 years. 10 U.S.C. 3914 and 
8914. Similarly, enlisted members of the Regular Navy and of the 
Regular Marine Corps who have completed 20 or more years of active 
service may, upon their own request, be transferred to the Fleet Re- 
serve or to the Fleet Marine Corps Reserve and be paid retainer pay. 
10 U.S.C. 6330. Upon completion of 30 years’ active and inactive 
service, such members are transferred to the retired list. 10 U.S.C. 
6331. Enlisted members of the Regular components of the Armed 
Forces entitled to basic pay who are determined to be unfit to perform 
their official duties may, if otherwise eligible, be retired for disability 
under the provisions of 10 U.S.C. 1201 and 1202. 

Enlisted men on the retired lists of the Regular components of the 
Armed Forces remain a part of the Armed Forces of the United States. 
A legislative intent to rely upon such members as a dependable source 
of manpower is indicated by the enactment of provisions of law per- 
taining to the matter in 10 U.S.C. 3504, 6482 and 8504, providing for 
the ordering of such members to active duty without their consent. 

Since retired enlisted men of the Regular components remain a 
part of the Armed Forces, it seems clear that their right to retired or 
retirement pay is dependent on a continuation of their military status. 
38 Comp. Gen. 523. We held in 37 Comp. Gen. 207 that the right of 
a retired member (officer) of the Regular Navy to retired pay ends if 
his status in the Regular Navy terminates and that loss of citizenship 
is inconsistent with a continuation of that status. We see no reason 
for a different rule if the retired member is an enlisted man rather than 
an officer. While citizenship is not a requirement in all cases for en- 
listment in the Regular establishments of the Armed Forces, if an en- 
listed man is a citizen it would seem that a loss of his citizenship as a 
result of his own voluntary action by acquiring citizenship in a foreign 
country would be inconsistent with his oath of enlistment to bear true 
faith and allegiance to the United States (10 U.S.C. 501) and thus 
would be so repugnant to his status as a member of the Armed Forces 
as to warrant the termination of his retired pay. Cf. 41 Comp. Gen. 
715. Question (1) is answered accordingly. 

Concerning question (2), in United States v. Gay, 264 U.S. 353 
(1924), there was considered the case of a retired machinist of the 
Regular Navy who was a naturalized citizen of the United States. In 
that case the member secured the permission of the Department of the 
Navy to remain abroad and reported his address each year as required. 
The Supreme Court held that under the circumstances the Depart- 
ment of the Navy had no right to discontinue the member’s retired 
pay. 

In our decision of June 22, 1964, B-153942, 48 Comp. Gen. 821, 
it was held that a retired enlisted man (naturalized citizen of the 
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United States) of the Regular Air Force did not lose his citizenship 
or his right to retired pay by residing in England, the country of his 
birth, attention being invited to the fact that the Supreme Court in the 
case of Schneider v. Rusk, Sup. Ct. No. 368, May 18, 1964, held that 
the applicable provisions of section 352 of the act of June 27, 1952, 
Ch. 477, 66 Stat. 269, 8 U.S.C. 1484 (cited in the Committee Action 
discussion), relating to loss of citizenship acquired by naturalization, 
as a result of residence in a foreign country of which the person 
concerned was formerly a national, were unconstitutional. 

In view of the foregoing, we find no basis for questioning the right 
to retired pay of a retired alien enlisted member of a Regular compon- 
ent of the Armed Forces, because of his residence in a foreign country, 
in the absence of some provision of law or regulation affecting his right 
in such circumstances. See, also, B-58879, February 27, 1947, which 
dealt with the matter of payment of retainer and retired pay to nat- 
uralized citizens of the United States of Japanese ancestry who re- 
sided in Japan following transfer to the Fleet Reserve or retirement. 
Question (2) is answered in the negative. 


[ B-154295 J 


Pay—Retired—Fleet Reservists—Service Credits—Training in a 
Nonpay Status 


Although a period of active duty for training without pay or allowances in 1940 
while a member of the Fleet Naval Reserve, pursuant to section 315 of the Naval 
Reserve Act of 1988 (34 U.S.C. 855n (1946 Ed.)), meets the “active service” re- 
quirements of section 511 of the Career Compensation Act of 1949 (37 U.S.C. 311 
(1958 Ed.)) for percentage multiple purposes in computing the retired pay of a 
Fleet reservist upon transfer to the retired list in 1950, such training service 
in a nonpay status may not be counted in determining the member’s proper rate 
of basic pay under section 201 of the Career Compensation Act, as amended (37 
U.S.C. 203), for use in the computation of his retired pay, credit for “full-time 
training duty” as “active duty” prior to the act of August 10, 1956, 10 U.S.C. 
101(22), being precluded pursuant to section 101 of the Armed Forces Reserve 
Act of 1952 (50 U.S.C. 901), which defines full-time duty in the active military 
service as other than active duty for training. 


ss nen M. L. Conner, Department of the Navy, August 4, 

Reference is made to your letter of May 5, 1964, forwarded under 
Department of Defense Military Pay and Allowance Committee Sub- 
mission No. DO-N-775, requesting decision as to whether or not active 
duty for training without pay should be included as service creditable 
for percentage multiple purposes under section 511 of the Career 
Compensation Act of 1949, approved October 12, 1949, Ch. 681, 63 Stat. 
829, as amended, 37 U.S.C. 311 (1958 Ed.), and for basic pay purposes 
in computation of retired pay in the case of Clemente Cuevas, SDS1, 
U.S. Navy, Retired. 
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The records furnished with your letter show that Mr. Cuevas was 
transferred to the Fleet Reserve on May 11, 1937, with 16 years, 11 
months, 11 days of active naval service, 2 months, 11 days of inactive 
service in the Naval Reserve Force and that, although no copy of his 
orders to active duty is available, he served on active duty for training 
without pay or allowances aboard the U.S.S. Canopus from April 5 
to December 2, 1940, pursuant to authorization contained in Article 
H-5307, Bureau of Navigation Manual, 1925 Ed., and on active duty 
in a pay status from December 3, 1940, to February 2, 1947. He was 
transferred from the Fleet Reserve to the retired list April 1, 1950. 
You state that since October 1, 1949, the member’s retired pay has 
been computed under the 214 percent formula provided in section 511 
of the Career Compensation Act without credit for the 7 months and 
28 days of active service in a nonpay status. 

Our records show that Clemente Cuevas claimed and was paid an 
adjustment in retainer pay for the period from February 3, 1947, the 
date after his release from active duty, to September 30, 1949, inclusive, 
based on the decision in the case of Sanders v. United States, 120 Ct. 
Cl. 501 (1951). The adjustment for the period October 30, 1947, to 
September 30, 1949, was obtained as a petitioner in the case of Alarcon, 
et al. v. United States, Ct. Cl. No. 596-53, by judgment dated October 
5, 1954. Adjustment for the earlier period, being barred in the Court 
of Claims by the 6-year statute of limitations, was paid on settlement 
of our Office dated December 31, 1954. The statement of service fur- 
nished by the Bureau of Naval Personnel under date of January 20, 
1954, in connection with that claim shows that after Mr. Cuevas’ trans- 
fer to the Fleet Reserve on May 11, 1937, with 16 years, 11 months, 11 
days of service creditable for transfer he served on “Active duty 4-5—40 
to 2-2-47.” No distinction was made between service in a pay status 
and service in a nonpay status. 

Section 511 of the Career Compensation Act provides for computa- 
tion of retainer or retired pay at 214 percent of the monthly basic 
pay of the applicable grade multiplied by the number of years of 
“active service” creditable to him and provides further that : 

* * * for the purposes of this section, the term “active service” as used herein 
shall mean all service as a member or as a former member of the uniformed 
services, * * * while on the active list or on active duty or while participating 
in full-time training or other full-time duty provided for or authorized in the 
National Defense Act, as amended, the Naval Reserve Act of 1938, as amended, 
or in other provisions of law, * * * 

You state that the service in question was performed under authority 
of Article H-5307, Bureau of Navigation Manual, 1925 Ed., which 
provided for approval by the proper commanding officers of requests 
by officers and men of the Naval Reserve for training duty without 
pay or allowances. That regulation appears to be based on section 
20 of the act approved February 28, 1925, Ch. 374, 43 Stat. 1085, 
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which provided, in part, that members of the Fleet Naval Reserve 
“may be given additional training, or other duty, either with or with- 
out pay, as may be authorized, with their consent, by the Secretary 
of the Navy * * *.” The 1925 act was superseded by the Naval Re- 
serve Act of 1938, approved June 25, 1938, Ch. 690, 52 Stat. 1175, 34 
U.S.C. 853} (1946 Ed.), section 315, 34 U.S.C. 855n (1946 Ed.), of 
which authorizes certain members of the Naval Reserve to be “given 
additional training or other duty, either with or without pay, as may 
be authorized, with their consént, by direction of the Secretary of 
the Navy * * *.” That provision of law was in effect at the time 
Mr. Cuevas served on active duty for training without pay April 5 
to December 2, 1940, inclusive, and presumably was the statutory 
authority for such duty. 

Although the orders under which the service was performed are 
not available, the information furnished with your letter, which was 
taken from the official files, establishes that Mr. Cuevas served on 
full-time training duty aboard ship during the period April 5 to 
December 2, 1940, inclusive, as authorized in the Naval Reserve Act 
of 1938. Such service meets the requirements for “active service” as 
defined in section 511 of the Career Compensation Act of 1949 and, 
therefore, is creditable for percentage multiple purposes in computing 
his retainer or retired pay thereunder. 

Service creditable for the purpose of determining a member’s rate 
of basic pay is governed by section 202 of the Career Compensation 
Act of 1949, now contained in 37 U.S.C. 205. Section 202(b) provides 
that members shall accrue additional service credits for basic pay 
purposes while authorized to receive retainer or retired pay but that 
only “active service” shall be included to increase retainer pay or 
retired pay except as provided in Title IV of the act, 37 U.S.C. 271 
(1952 Ed.), which pertains to disability retired pay. The definition 
of “active service” prescribed in section 511 for use in computing 
retainer or retired pay thereunder is limited to that section. Compare 
31 Comp. Gen. 39, 42, with respect to a similar definition of “active 
service” contained in section 412, 37 U.S.C. 282 (1952 Ed.). Effective 
August 10, 1956, 10 U.S.C. 101(24) defines “active service” as mean- 
ing service on active duty and 10 U.S.C. 101(22) defines “active duty” 
as including, among other things “full-time training duty.” Prior 
to that time “active duty” was defined in section 101 of the Armed 
Forces Reserve Act of 1952, approved July 9, 1952, Ch. 608, 66 Stat. 
481, 50 U.S.C. 901, as meaning “full-time duty in the active military 
service of the United States, other than active duty for training.” 
We have held that for the purpose of qualification for the special 
pay provided in section 203 of the Career Compensation Act, 37 U.S.C. 
234, medical and dental officers may count as “active service” periods 
of active duty for training performed on or after August 10, 1956, 
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but that active duty for training performed before that date does not 
constitute “active service” within the meaning of the applicable laws 
then in effect. 38 Comp. Gen. 251. Since Mr. Cuevas’ active duty for 
training was performed prior to August 10, 1956, there is no basis 
for counting such service in determining the proper rate of basic pay 
under section 201 of the Career Compensation Act, as amended, now 
37 U.S.C. 203, to be used in computation of his retired pay. 


[ B-154167 J 


Departments and Establishments—Services Between—Informa- 
tion—Furnishing Statutory Duty 


When furnishing information between agencies is a statutory duty, the cost of 
the operation is a proper charge against the appropriation of the furnishing 
agency, and 45 U.S.C. 228e(k)(3) authorizing the Railroad Retirement Board 
and the Secretary of Health, Education, and Welfare to supply each other with 
certified reports of specified records, the Social Security Administration is re- 
quired to furnish the Board with requested information from the National 
Employee Index File, and without charge, in view of the fact the statutory 
provision is silent as to reimbursement, and notwithstanding 42 U.S.C. 1306 
grants the Secretary discretionary authority to furnish information and request 
payment for such service, the general provision contained in 42 U.S.C. 1306 not 
superseding the specific provision in 45 U.S.C. 228e(k) (3), placing a mandatory 
obligation upon the two agencies to furnish informational services to each other. 


To the Chairman, Railroad Retirement Board, August 5, 1964: 


Your letter of May 11, 1964, which presented for our consideration 
a question as to the propriety of a charge against the Board proposed 
to be made by the Social Security Administration for certain informa- 
tion requested by the Board, has been given careful consideration. 
We have also carefully considered the views of the Social Security 
Administration on the question as expressed in its letter and memoran- 
dum dated June 9, 1964, and the further expression of your views 
contained in your letter of June 18, 1964. 

Your letter of May 11, 1964, indicates that in order to properly 
“police” the payments of benefits by your Board, you have determined 
that it is necessary to obtain certain information from the National 
Employee Index File maintained by the Social Security Administra- 
tion and have requested that Administration to furnish such informa- 
tion. The Social Security Administration has agreed to furnish the 
requested information, but has insisted that it is entitled to payment 
therefor. The Board maintains that the information must be fur- 
nished without charge and the matter was submitted to our Office for 
determination. 

The Board relies principally upon the provisions of section 5(k) (3) 
of the Railroad Retirement Act of 1937, as added by section 213 of the 
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act of July 31, 1946, Ch. 709, 60 Stat. 729, as amended, 45 U.S.C. 
228e(k) (3), which provides in pertinent part as follows: 

The Board and the Secretary of Health, Education, and Welfare shall, upon 
request, supply each other with certified reports of records of compensation or 
wages and periods of service, of determinations under section 228c(e) of this 
title, or section 416(i) of Title 42, of periods of disability within the meaning 
of such section 416(i) of Title 42, and of other records in their possession or 
which they may secure, pertinent to the administration of this section, section 
228e(e) of this title, or subchapter II of chapter 7 of Title 42 as affected by 
paragraph (1) of this subsection. * * * 

The Administration takes the position that under section 1106 of 
the Social Security Act, as amended by section 701 of the Social Secu- 
rity Amendments of 1958, approved August 28, 1958, Public Law 
85-840, 72 Stat. 1055, 42 U.S.C. 1306, and its regulations promulgated 
thereunder, it may properly charge the Board for furnishing the 
requested information. The cited provision reads in pertinent part 
as follows: 

(a) No disclosure of * * * any information * * * shall be made except as 
the Secretary * * * may by regulations prescribe. * * * 

(b) Requests for information, disclosure of which is authorized by regulations 
prescribed pursuant to subsection (a) of this section, and requests for services, 
may, subject to such limitations as may be prescribed by the Secretary * * * 
be complied with if the agency, person, or organization making the request 
agrees to pay for the information or services requested in such amount, if any 
(not exceeding the cost of furnishing the information or services), as may be 
determined by the Secretary * * *. Payments for information or services fur- 
nished pursuant to this section shall be made * * * as may be requested by 
the Secretary * * * and shall be deposited in the Treasury as a special deposit 
to be used to reimburse the appropriations * * * for the unit or units of the 
Department of Health, Education, and Welfare * * * which furnished the infor- 
mation or services. 

The quoted provision of the Railroad Retirement Act is manda- 
tory and requires the Board and the Secretary of Health, Education, 
and Welfare to supply each other, upon request, certain information 
which includes the identical information here in question. Conversely, 
the quoted provision of the Social Security Act grants the Secretary 
of Health, Education, and Welfare discretionary authority to furnish 
or withhold information, as he sees fit, to an “agency, person or organi- 
zation” which requests it and empowers the Secretary to withhold 
information, which otherwise may be furnished under his regulations, 
if the “agency, person, or organization” requesting it refuses to pay 
therefor the amount determined by the Secretary to be proper. There 
is nothing in the latter provision to indicate that it was intended to 
supersede or in any way modify the mandatory requirement of 45 
U.S.C. 228e(k) (3) that the Railroad Retirement Board and the Secre- 
tary of Health, Education, and Welfare furnish each other the infor- 
mation covered thereby. Moreover, it is not reasonable to assume that 
the Congress would by mere implication and without reference to 
the mandatory statute so alter a mandatory reciprocal duty to furnish 
information as to allow one of the bound parties to furnish or withhold 
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such information at his discretion. Furthermore, it seems apparent 
that 45 U.S.C. 228e(k) (3) is specific, in that it applies specifically 
to requests between the two agencies here involved for the exact type 
of information under consideration, whereas 42 U.S.C. 1306 is general 
in that it contemplates requests for varied types of information from 
various sources which do not otherwise have a statutory right thereto. 
The payment requirement of the latter section is by its terms appli- 
cable only to “requests for information, disclosure of which is author- 
ized” by regulations issued pursuant thereto, and not to information 
required to be furnished by a separate and distinct statute. 

Hence, the information here in question must be furnished in 
accordance with the provisions of section 5(k)(3) of the Railroad 
Retirement Act, 45 U.S.C. 228e(k) (3), rather than section 1106 of 
the Social Security Act, 42 U.S.C. 1306. 

The cited Railroad Retirement Act provision is silent as to whether 
the furnishing of information as required thereby is to be on a re- 
imbursable or nonreimbursable basis. Likewise, nothing has been 
found in the legislative history of the provision which would indicate 
the intent of the Congress in that regard. However, since the furnish- 
ing of information as required by the provision is reciprocal, with 
each agency being required to furnish the other information contained 
in its records, we do not believe that the Congress contemplated that 
either ency would be required to pay therefor. In this connection 
the S. ial Security Administration contends that it should not be 
required to defray the costs of administering the Railroad Retirement 
Act and refers to rulings by the Comptroller General to the effect 
that a Federal agency may expend moneys appropriated to it by the 
Congress only for the purposes for which the Congress has authorized 
it to spend the funds. It is our view, as indicated above, that 45 U.S.C. 
228e(k)(3) places a mandatory obligation upon each of the two 
named agencies to furnish the other, upon request, the information 
covered thereby. Hence the furnishing of such information is a stat- 
utory duty of each agency and the cost thereof is a proper charge 
against the appropriation of the furnishing agency. The operation 
of furnishing in such cases is a legally authorized and proper opera- 
tion of the agency so furnishing, and constitutes one of the statutory 
functions of the furnishing agency. 

In view of the above, I am constrained to hold that the Social 
Security Administration is required by 45 U.S.C. 228e(k) (3) to 
furnish the Board the information here in question and that, under 
existing law, we would not be justified in requiring the Board to 
reimburse the Administration for the cost thereof. 

A copy of this decision is being furnished to the Secretary of 
Health, Education, and Welfare. 
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[ B-154561 J 
Public Utilities—Relocation—Government Liability 


The cost of relocating and reconstructing a municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of a special 
use permit granted by the Forest Service pursuant to 16 U.S.C. 522, the con- 
tinued municipal use of the land interfering with the paramount right of the 
United States to use the land, may not be charged to appropriations authorized 
for the construction of forest development roads under 23 U.S.C. 205, in the 
absence of specific statutory authority, and neither may the forest development 
road funds be used to pay the cost of an alternate water supply necessitated 
by the construction required to relocate the pipe line and chlorinator located 
on the National Forest land. 


To the Secretary of Agriculture, August 6, 1964: 


Reference is made to letter of June 24, 1964, from your Assistant 
Secretary requesting our decision as to whether appropriations for 
construction of forest development roads under the authority of sec- 
tion 205 of the act of August 27, 1950, as amended, 23 U.S.C. 205, 
are available, incident to construction of a forest development road, 
for paying the cost of relocating and reconstructing a portion of a 
municipal water supply pipe line owned by the city of Leavenworth, 
Washington. It is our understanding of this matter, which has been 
confirmed by a member of your staff, that the portion of pipe line 
referred to is located on National Forest land under the following 
facts and circumstances. 

The Assistant Secretary states that the city of Leavenworth owns 
a municipally operated water system with a pipe line that extends 
approximately 6 miles up Icicle River. The upper end of the city’s 
pipe line, including the intake and a small chlorinator house, is located 
on National Forest land. The city occupies this area under authority 
of a special use permit granted by the Forest Service on November 8, 
1912. When the city constructed the pipe line it roughed out a 
narrow, unimproved work road to gain access to the headworks of 
the water system with the ditch of the road being used as a bed for 
the pipe line. In 1935 the Forest Service constructed a low standard 
Forest Service road on the location of the unimproved work road to 
provide access for administering and protecting National Forest lands 
lying upstream in the Icicle River drainage. It is stated that there 
is no alternate access route into this mountainous area and, the in- 
creasing use of the National Forest lands in the aforementioned area 
now dictates the widening and improvement of the low standard road 
constructed in 1935. In order to do this it will be necessary to relocate 
and reconstruct the city’s pipe line and chlorinator house, since it is 
not feasible to construct the new road without relocating both the pipe 
line and chlorinator house. 
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The first question regarding this matter is, in part, as follows: 


1. May the Forest Service, include in its road construction contract, to be paid 

for from forest development road funds, a requirement for relocation of the 
City-owned pipeline and chlorinator house, including essential cleaning, testing, 
and sterilizing measures for the relocated pipe? * * * 
This question will be considered on the basis of our understanding 
that it concerns relocating and reconstructing only that portion of the 
pipe line, including the chlorinator house, that is located on National 
Forest land. 

The city of Leavenworth apparently is agreeable to the relocation 
of the pipe line, bui is unwilling to pay the cost of moving the line 
and house. The estimated cost of this work is $12,000. It is the city’s 
position that any such relocation is the responsibility of the Forest 
Service incident to its road construction. 

Apparently the special use permit involved here was issued pur- 
suant to 16 U.S.C. 522, which provides, in part, as follows: 

The Secretary of Agriculture is authorized and empowered, under general 
regulations to be fixed by him, to permit the use of rights of way through the 
national forests for * * * pipes and pipe lines * * * or other water conduits * * * 
to promote * * * the supplying of water for domestic, public, or any other bene- 
ficial uses * * *. Any permission given by the Secretary of Agriculture under 
the provisions of this section may be revoked by him or his successor in his 


discretion, and shall not be held to confer any right, or easement, or interest 
in, to, or over any national forest. [Italics supplied.] 


Section 8 of the special use permit involved here provides: 


This permit is not transferable (Sec. 3737, U.S. Rev. Stat.), and ‘shall ter- 
minate upon breach of any conditions herein, or at the discretion of the Forester. 


While under 16 U.S.C. 522 and section 8 of the special use permit 
in question the Secretary of Agriculture and the Forester may, as indi- 
cated above, revoke or terminate the permit at their discretion, it 
appears that it is the current policy of the Forest Service, Department 
of Agriculture, not to terminate or revoke such permits unless there 
has been a violation of the conditions of the permit or the Jand is 
required for a higher public use. The Assistant Secretary states that 
in the instant case there has been no breach and it is undesirable to 
terminate the permit because the existing use is for a public purpose 
and is of a high priority. 

It consistently has been held by this Office that in the absence of 
specific statutory authority appropriations for the construction of 
roads and trails could not be used for the purpose of paying the cost 
of removing and relocating public utility lines on public property 
when they interfered with the paramount right of the United States 
to use the lands. See decisions A-44362, dated December 1, 1932; 
A-38299, dated September 8, 1931; and A-36464, dated July 22, 1931. 
The rule applicable to such cases was stated in A-38299 as follows: 


* * * The placing of such lines on public lands must be understood as subject 
to the paramount needs of the United States, and when their removal becomes 
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necessary because of interference therewith the expenses of such removal may 
not be charged to the United States in the absence of specific statutory authority 
to that effect. 

In our view the above-cited rule regarding the removal and reloca- 
tion of public utility lines is equally applicable to the relocation of 
the pipe line in the instant case. Therefore, in answer to the first 
question of the Assistant Secretary, forest development road funds 
may not be used to pay for the relocation of the city-owned pipe line 
and chlorinator house located on National Forest land. Also, such 
funds may not be used to pay for cleaning, testing, and sterilizing of 
pipe relocated on National Forest land. 

The second question submitted by the Assistant Secretary provides 
as follows: 


2. May the Forest Service provide, in its road construction contract to be 
paid for from forest development road funds, that the contractor maintain an 
uninterrupted alternate water supply into the water mains below the construc- 
tion area during periods when the existing supply is necessarily disrupted by 
the construction work? 


The letter discloses that the cost of an alternate water supply for the 
construction period will be $2,000 which would be primarily pumping 
costs. Assuming that the alternate water supply would be neces- 
sitated by relocation of the city-owned pipeline located on National 
Forest land, forest development road funds may not be used to pay 
for the alternate water supply. 


[ B-154238 J 


Pay—Service Credits—Reserves—Regular Army Reserve 


The fact that the Regular Army Reserve is not listed among the organizations 
in section 306(c) of the Army and Air Force Vitalization and Retirement 
Rehabilitation Act of 1948, for creditable service for retirement under title III 
of the 1948 act, service in the Regular Army Reserve after June 30, 1949, may 
not be credited for the purpose of qualifying members of the uniformed services 
for title III retired pay under section 302(b) of the 1948 act. 


Pay—Service Credits—Reserves—Regular Army Reserve 


Service prior to July 1, 1949, in the Regular Army Reserve, which is not one 
of the organizations included nor excluded for creditable service purposes in 
subsections (c) or (e) of section 306 of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, as amended, for qualifying members 
of the uniformed services for retired pay under 10 U.S.C. 1331-1337, may be 
credited as Reserve service for eligibility for retirement pay under title III of 
the 1948 act in view of a congressional intent which indicates that the phrase 
“each year of service as a member of a Reserve component prior to July’ 1, 
1949,” in section 302(c) was not intended to be limited or restricted to the 
organizations listed in subsection 306(c). 


To the Secretary of Defense, August 7, 1964: 


Reference is made to letter of May 15, 1964, from the Assistant 
Secretary of Defense (Comptroller) requesting decision whether serv- 
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ice in the Regular Army Reserve is creditable for the purpose of 
qualifying for retired pay under Chapter 67, Title 10, United States 
Code (sections 1331-1337). The problem is discussed in detail in 
Department of Defense Military Pay and Allowance Committee Ac- 
tion No. 342 received with that letter. 

Sections 27, 29, 30, 31 and 32 of the National Defense Act of June 
3, 1916, Ch. 134, 39 Stat. 185-188, established and provided for the 
Regular Army Reserve and by section 1 of that act, 39 Stat. 166, the 
Regular Army Reserve was denoted as a component of the Regular 
Army. On June 4, 1920, the Regular Army Reserve was abolished 
“* * * and all members thereof shall be discharged from the obliga- 
tions under which they are now serving.” See section 30, act of June 
4, 1920, Ch. 227, 41 Stat. 775. In 1938, by act of April 25, 1938, Ch. 
171, 52 Stat. 221, 222, Congress reestablished the Regular Army Re- 
serve “* * * asa part of the Regular Army.” The provisions of the 
1938 act remained in full force and effect, except for minor amend- 
ments made in section 523(a) of the Career Compensation Act of 
1949, Ch. 681, 63 Stat. 836, until June 28, 1950, with respect to per- 
sonnel of the Army (see section 401 of the act of June 28, 1950, Ch. 
383, 64 Stat. 270-271) and until September 19, 1951, with respect to 
personnel of the Air Force (see section 401 of the act of September 
19, 1951, Ch. 407, 65 Stat. 333). 

It has been stated that the Regular Army Reserve, although a 
Reserve of the Regular Army, is also a Reserve component of the 
Army of the United States. See decision of October 27, 1941, 21 
Comp. Gen. at page 367. Hence, service in the Regular Army Re- 
serve generally and unless excepted by some provision of law for a 
specified purpose is creditable Federal service. 

Chapter 67, Title 10, United States Code, was enacted in the act 
of August 10, 1956, Ch. 1041, 70A Stat. 102-104, to recodify the pro- 
visions of title III of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, Ch. 708, 62 Stat. 1087-1091, as 
amended, which has been described (see decision of April 26, 1950, 
29 Comp. Gen. 424, 426) as a “special law providing for retirement 
pay for a particular class of members or former members of the armed 
services whose status is such that they would not otherwise be en- 
titled to any military or naval retirement benefits.” As stated in the 
decision of April 26, 1950, there was established for particular mem- 
bers and former members of the uniformed services a retirement pay 
system entirely separate and distinct from that provided for mem- 
bers of the uniformed services generally, and, consequently entitle- 
ment to retirement pay benefits under title III of the 1948 law arises 
only upon meeting the specific requirements of age and service as 
therein set forth. 
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Those provisions of the 1948 act, as amended by the act of September 
7, 1949, Ch. 547, 63 Stat. 693, and the act of July 12, 1952, Ch. 698, 
66 Stat. 590, which are deemed to be pertinent to the issue raised in 
the letter of May 15, 1964, are as follows: 


Sec. 302. (a) Any person who, upon attaining or having attained the age 
of sixty years, has performed satisfactory Federal service as defined in this sec- 
tion in the status of a commissioned officer, warrant officer, flight officer, or en- 
listed person in the Army of the United States or the Air Force of the United 
States, including the respective reserve components thereof * * * and has com- 
pleted an aggregate of twenty or more years of such satisfactory service in any or 
all of the aforesaid services, shall, upon application therefor, be granted retired 
pay : Provided, That for the purposes of this section the last eight years of quali- 
fying service for retirement under this title must have been service as a member 
of a reserve component: Provided further, That for the purposes of this subsec- 
tion, simultaneous service as a member of a reserve component and as a member of 
the Regular Army, Navy, Air Force, or Marine Corps, shall not be deemed to be 
service in a reserve component; Provided further, That no person who was a 
member of a reserve component on or before August 15, 1945, shall be eligible 
for retirement benefits under this title unless he performed active Federal 
service during any portion of either of the two periods beginning April 6, 1917, 
and ending November 11, 1918, and beginning September 9, 1940, and ending 
December 31, 1946. 

(b) Subsequent to July 1, 1949, a year of satisfactory Federal service, for the 
purposes of this section only, shall consist of any year in which a person is 
credited with a minimum of fifty points, which points shall be credited on the 
following basis: 

(1) One point for each day of active Federal service ; 

(2) One point for each drill or period of equivalent instruction * * *; 

(3) Fifteen points for membership in a reserve component for each year 
of Federal service other than active Federal service. 

(c) Each year of service as a member of a reserve component prior to July 
1, 1949, shall be deemed to be a year of satisfactory Federal service for the pur- 
poses of this section, subject to the provisions of subsection (e) of section 306 of 
this Act. 


Sec. 306. For the purposes of this Title— 

(a) The term “Federal service” shall be deemed to include all active Federal 
service and all service in a reserve component other than active Federal service, 
or both, except as provided in (e) and (f) below. 


* * 2 * * * * 

(c) Service in a reserve component, as used in this title, shall consist of service 
in the following organizations, and shall be deemed to be Federal service for the 
purposes of this title. 

The “organizations” above referred to are enumerated in the 16 
clauses which form the remaining portion of subsection (c). As 
pointed out in Military Pay and Allowance Committee Action No. 342, 
the Regular Army Reserve is not among the organizations listed in 
clauses (1) to (16) of section 306(c) for which service is authorized 
to be credited, nor is Regular Army Reserve listed in subsection (e) 
of section 306, quoted below, among the organizations which are ex- 
cluded from the categories of creditable Federal service. 

Section 306 further provides: 

(e) With respect to personnel of the Army or the Air Force, service in the 
inactive National Guard or Air National Guard, in a nonfederally recognized 
status in the National Guard or Air National Guard, or in an inactive Reserve 


section of the Officers’ Reserve Corps or an inactive officers’ section of the Air 
Force Reserve shall not be deemed to be Federal service. 


794-032 O-66—7 
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Aside from the restriction imposed by section 305 of the 1948 act, 
62 Stat. 1089, which is not involved here, eligibility for title III 
retirement pay depends on four basic factors but only two of those 
are here material, namely, (1) the performance of 20 or more years 
of satisfactory Federal service as defined in section 302 (now covered 
by 10 U.S.C. 1832), and (2) the last 8 years of qualifying service 
must have been service as a member of a Reserve component, Satis- 
factory Federal service is defined in subsection (b) of section 302 for 
the period beginning July 1, 1949, and in subsection (c) of section 
302 as to the period preceding July 1, 1949. 

Subsection (b) of section 302, as amended, provides that effective 
July 1, 1949, any year in which a person is credited with a minimum 
of 50 points on the basis therein prescribed (which may include 15 
points for membership in a Reserve component for each year of Fed- 
eral service other than active Federal service) constitutes a year of 
satisfactory Federal service for the purposes of section 302. In section 
306(c) it is provided that service in a Reserve component as used in 
title III of the 1948 law (which, of course, includes section 302(b) of 
the act) “shall consist of service” in the organizations therein listed in 
clauses 1 to 16. Service in any organization not therein listed is not 
creditable service. The Regular Army Reserve is not listed among 
the organizations therein set forth and, therefore, there is considerable 
doubt that service in the Regular Army Reserve after June 30, 1949, 
is authorized to be credited for the purpose of qualifying for title 
III retired pay under the provisions of section 302 of the 1948 act. 

A different result seems indicated, however, under section 302(c) 
of the 1948 law which provides that each year of service as a member 
of a Reserve component prior to July 1, 1949, is to be deemed a year 
of satisfactory Federal service for purposes of section 302 “subject 
to the provisions of subsection (e) of section 306” of that act. Sub- 
section (c) of section 302 by making express reference to subsection 
(e) of section 306, specifically excludes the inactive service mentioned 
in the latter subsection. It will be noted in this connection that section 
302(c) makes reference only to the provisions of section 306 (e), there- 
by excluding the inactive service therein set forth but makes no similar 
reference to any of the other subsections of section 306. Consequently, 
the specific reference in section 302(c) to subsection (e) of section 306 
seems to show that the legislators definitely had the provisions of sec- 
tion 306 in mind when drafting section 302 and that by expressly 
enumerating only subsection (e) of section 306 it was intended to re- 
move section 302(c) from within the scope and purview of the other 
subsections of section 306. Compare B-115877, January 11, 1954. 
Hence, it is not untenable to view the phrase “Each year of service as 
a member of a reserve component” contained in section 302(c) as not 
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limited or restricted to the organizations listed in clauses (1) to (16), 
inclusive, in section 306 (c). 

When such analysis of sections 302 and 306 is viewed in the light of 
the language changes made when the law was codified in 10 U.S.C. 
1331-1337, and considering the expressed intent that the codification 
was not intended to make any substantive change in the law, it seems 
reasonably clear that Regular Army Reserve service prior to July 1, 
1949, was intended to be credited as Reserve service for the purpose 
of determining eligibility for retired pay under title III of the 1948 
act, as codified and reenacted in 10 U.S.C. 1331-1337. It may be 
noted that under 10 U.S.C. 1332(a) all service “in the armed forces” 
prior to July 1, 1949 (except as provided in subsection (b) ), is credit- 
able for that purpose. The service which is excepted in subsection 
(b) (10 U.S.C. 1332(b) ) does not include service in the Regular Army 
Reserve. 

It is our conclusion, therefore, that service in the Regular Army 
Reserve prior to July 1, 1949, is creditable service for the purpose of 
establishing eligibility for title III retirement pay under section 302 
of the 1948 law. 


[ B-154507 J 


Transportation—Automobiles—Tires, Ete. 


Although automobile tires, spare parts, extra wheels, etc., do not constitute 
“household effects” as defined in paragraph 8000-2, Joint Travel Regulations, 
promulgated pursuant to 37 U.S.C. 406, the regulations may be amended to au- 
thorize the inclusion of such items in household goods shipments in view of the 
broad administrative authority to prescribe appropriate regulations for the ship- 
ment of baggage and household effects. 


To the Secretary of the Navy, August 7, 1964: 


Further reference is made to letter dated June 3, 1964, from the 
Under Secretary of the Navy, requesting a decision as to whether this 
Office would be required to object to an amendment of the Joint Travel 
Regulations to include automobile tires, spare parts, extra wheels, etc., 
as acceptable items in household goods shipments. This request was 
assigned Control No. 64-21 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

It is stated that the Department of the Army has pointed out that 
many members, particularly those with several dependents, who have 
snow tires, extra wheels, tire chains, car repair tool sets, battery 
chargers, spare parts, accessories, etc., are subjected to personal hard- 
ships when in connection with changes of station they are required to 
transport in their privately owned automobiles such automobile spare 
parts and accessories, thus displacing luggage space necessary for their 
personal baggage, including necessary uniform changes, the baggage 
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of their dependents, and items which will be required at destination 
prior to arrival of household goods. It is further stated that in such 
situations the Government must underwrite the cost of shipping the 
displaced baggage. 

The pertinent statute, 37 U.S.C. 406, provides that in connection 
with a temporary or permanent change of station a member within a 
prescribed grade or rank is entitled to transportation at Government 
expense (including packing, crating, drayage, temporary storage and 
unpacking) of baggage and household effects, or reimbursement there- 
for, subject to such conditions and limitations, to and from such places, 
and within such weight allowances as are prescribed by the Secretaries 
concerned. While that section does not define the term “household 
effects” the implementing regulations, paragraph 8000-2, Joint Travel 
Regulations, promulgated pursuant thereto, define the term as includ- 
ing household goods, clothing, baggage, all other personal effects of 
a similar character, and professional books, papers and equipment un- 
der the conditions described in subparagraph 3 of that paragraph, and 
specifically excepts from that definition “automobiles and parts” along 
with other listed items. Apparently the inclusion of automobile parts 
among the specifically excepted items was first announced by Change 
135 of the regulations effective March 1, 1964. 

Section 209 of the act of June 30, 1932, Ch. 314, 47 Stat. 405, as 
amended, 5 U.S.C. 73c, provides that no law or regulation authorizing 
or permitting the transportation at Government expense of the effects 
of officers, employees, or other persons, shall be construed or applied 
as including or authorizing the transportation of an automobile, with 
certain exceptions not material here. Swch provision might also be 
viewed as barring the shipment of automobile spare parts and acces- 
sories. Since these items are not specifically mentioned in the 
statute, however, it has not been so applied. 

The terms “baggage” and “household effects” are general terms 
not lending themselves to precise definition. In ordinary and usual 
usage, however, they refer to particular kinds of personal property 
associated with the home and person. As generally understood, the 
term “household goods” refers to furniture and furnishings or equip- 
ment—articles of a permanent nature—used in and about a place of 
residence for the comfort and accommodation of the members of a 
family. Thus, notwithstanding the lack of preciseness of the term, 
it long has been considered that various items, such as boats, airplanes 
and house trailers do not come within its scope. And, a strict inter- 
pretation of the term would seem to also require the conclusion that 
automobile spare parts and accessories do not constitute household 
effects. It is common knowledge, however, that such items, when not 
in use on the member’s automobile, are usually kept in the house or 
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garage along with other household goods and generally are treated 
by the member as such. 

Consequently, while the matter is not entirely free from doubt, it 
is concluded that in view of the representations made as to the need 
for such regulations, and having regard for the broad authority of the 
Secretaries to prescribe appropriate regulations for the shipment of 
baggage and household effects, we are not required to object to the 
issuance of regulations as proposed. The question presented is an- 
swered accordingly. 


[ B-154518 J 


Transportation—Dependents—Military Personnel—Cadets, Mid- 
shipmen, Etc.—Aviation Cadets 


An aviation cadet ordered to active duty from civilian life under the authority 
of 10 U.S.C. 6911, whose dependent wife traveled from their home to his first 
permanent duty station prior to the date he received his commission as an officer 
is not entitled after he is commissioned to reimbursement for the cost of his 
dependent’s travel, the grade of aviation cadet—a special enlisted grade in the 
naval service—only entitling the cadet to the same allowances, pensions, gratui- 
ties, and other benefits provided for enlisted members in pay grade E~4, with 
4 years’ service or less; therefore, pursuant to 10 U.S.C. 6912 (Supp. V) and 
paragraph 7000-1, Joint Travel Regulations, the cadet is in an ineligible pay 
grade for entitlement to the transportation at Government expense of his depend- 
ent wife from home to his first duty station and he may not be reimbursed for 
the cost of her travel, the right to reimbursement accruing only when he was 
commissioned. 


To the Secretary of the Navy, August 7, 1964: 


Further reference is made to letter of June 5, 1964, with enclosures, 
from the Under Secretary of the Navy, requesting a decision whether 
a member who is ordered to active duty from civil life in the grade 
of aviation cadet under the authority of 10 U.S.C. 6911 may be reim- 
bursed after he has received his commission for the travel of his 
dependent wife, performed prior to the date he receives his commis- 
sion, from their home to his first permanent duty station. This re- 
quest was assigned Control No. 64-19 by the Per Diem, Travel and 
Transportation Allowance Committee. 

The Under Secretary has cited our decisions 39 Comp. Gen. 76 and 
B-151587, dated August 6, 1963 (483 Comp. Gen. 133), addressed to 
the Secretary of the Air Force, as authority for reimbursement for 
the travel of an aviation cadet’s dependent wife, after he is commis- 
sioned, from their home of record to first permanent duty station, but 
expresses doubt as to whether reimbursement is authorized when such 
travel is performed prior to the date he is commissioned. In this 
connection the Under Secretary presents the case of a member who 
after being ordered from his home in Long Beach, California, to 
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report to the Chief of Naval Air Basic Training, Pensacola, Florida, 
on October 16, 1963, for active duty, completed his initial period of 
basic air training as an aviation cadet and received his commission as 
an ensign in the Naval Reserve on February 28, 1964. Effective the 
latter date, he was designated as a student Naval Aviator and detailed 
for further active duty at Pensacola under instruction in a flying 
status for a period in excess of 20 weeks. The copies of papers and 
documents accompanying the Under Secretary’s letter show that the 
member’s dependent wife departed from Long Beach on December 
27, 1963, and arrived in Pensacola on January 2, 1964, and that he 
was paid $124.50 as reimbursement for his wife’s travel on the basis 
of 2,075 miles at 6 cents per mile. It is stated that the propriety of 
this payment has been questioned by the Commanding Officer, U.S. 
Navy Regional Finance Center, Norfolk, Virginia, for the reason 
that the dependent’s travel was performed prior to the issuance of 
the member’s orders as an officer. 

In discussing the problem involved the Under Secretary pointed 
out that under a practice adopted after discussions with representa- 
tives of this Office in 1961 the orders which issued to the member in 
the case presented directed him to report at Pensacola as his first 
permanent duty station without mentioning a subsequent duty station 
or otherwise placing any time limitation on the duty to be performed 
at Pensacola, and that under the established policy if such member 
successfully completed his period of basic training he would receive 
his commission and remain at Pensacola in a duty status involving 
flying. It is pointed out, additionally, that the length of the combined 
tours of duty is well in excess of the time necessary to constitute a 
permanent change of station and, therefore, it was deemed essential 
to issue both sets of orders to reflect this fact so as to entitle the member 
to dependent’s transportation and shipment of household goods from 
his home to Pensacola while at the same time precluding the payment 
of per diem for periods of duty performed at one or more of the 
installations in the Pensacola area. 

Section 6911 of Title 10, U.S. Code, provides that the grade of 
aviation cadet is a special enlisted grade in the naval service and 
provides further, among other things, that under such regulations as 
the Secretary of the Navy prescribes male citizens in civil life may be 
enlisted as aviation cadets. While 37 U.S.C. 201(e) establishes the 
rate of pay of an aviation cadet at 50 percent of the base pay of a 
commissioned officer in pay grade 0-1 with less than 2 cumulative 
years of service, 10 U.S.C. 6912 (Supp. V) provides that except as 
provded in section 402(a) and (b) of Title 37, U.S. Code (pertaining 
to basic allowance for subsistence), such cadet is entitled to the same 
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allowances, pensions, gratuities and other benefits as are provided for 
enlisted members in pay grade E-4. 

Paragraph 7000, Joint Travel Regulations, promulgated pursuant 
to the pertinent statute, 37 U.S.C. 406, provides that members of the 
uniformed services are entitled to transportation of dependents at 
Government expense upon a permanent change of station, citing para- 
graph 3003-1, for travel performed from the old to the new permanent 
station or between points otherwise authorized, except in the circum- 
stances listed. The first enumerated exception relates to enlisted mem- 
bers in pay grades E-4 with 4 years’ service or less, E-3, E-2, and 
E-1. In view of the provisions of 10 U.S.C. 6912 (Supp. V) and para- 
graph 7000-1, Joint Travel Regulations, and since, as stated in 39 
Comp. Gen. 76, the status of an aviation cadet in the special enlisted 
grade, whether acquired by enlistment from civil life or by transfer, 
begins and ends with the period of aviation cadet training, it is clear 
that an aviation cadet selected directly from civil life is not entitled 
while serving in that status, prior to the date he is commissioned, to the 
transportation of his dependent wife at Government expense from 
their home to his permanent duty station. 

We held in 39 Comp. Gen. 76 that graduate aviation cadets who 
were ordered to duty as commissioned officers occupied the same status 
as newly appointed officers and, hence, were entitled to transportation 
for their dependents from home or from place from which ordered to 
active duty to their duty station, but not to a dislocation allowance 
payment in view of paragraph 9003-3, Joint Travel Regulations. We 
reiterated that holding in 43 Comp. Gen. 133 and stated that it was our 
view that enlisted members of the Air Force in an ineligible pay grade 
who were selected for a 25-week course at an Officers’ Candidate School 
or Officers’ Training School should be considered the same as an 
individual appointed from civilian life so that his old permanent duty 
station would be disregarded and travel and transportation allowances 
for his dependents would be determined on the basis of from home or 
place from which ordered to active duty to first duty station as an 
officer. Neither decision, however, recognized any right of an aviation 
cadet to the transportation at Government expense of his dependent 
wife from home to his duty station while serving in that status, such 
right accruing when he is commissioned. 

The fact that the aviation cadet expects to be, and is, continued on 
duty at the same station after he is appointed an officer affords no 
basis to reimburse him, after he is commissioned, for travel performed 
by his wife to his station at a time when he was serving in the ineligible 
grade of aviation cadet. Consequently, the payment made to the mem- 
ber for the travel of his wife was not authorized and such amount 
should be recovered from him. 
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[ B-153776 J 


Transportation—Household Effects—Fumigation Services—Over- 
seas Shipments 


Claims against ocean carriers to recover the cost of fumigation services at United 
States ports on household goods shipments transported from overseas under 
Tenders of Service obligating the carriers for “all transportation or incidental 
costs,” but which do not make specific reference to fumigation services, should 
be canceled, the provision for transportation or incidental costs in the tenders 
not being specific enough to embrace an item of expense borne by the shipper ac- 
cording to general carrier custom and practice, as confirmed by the terms of 
ocean and land common carrier bills of lading, terms incorporated by reference 
in the Government bill of lading, and to remove any doubt as to carrier liability 
for fumigation costs, rate tenders specifically should exclude such costs. 


To the Director, Defense Supply Agency, August 11, 1964: 


Reference is made to a letter dated January 30, 1964, from Captain 
R. A. Williams, Deputy Comptroller of your Agency, to our Trans- 
portation Division. Question is raised in the letter about charges in- 
curred by the Army for fumigation services at United States ports 
on certain household goods shipments transported from overseas 
points to interior points in the United States. We are asked to deter- 
mine whether the Department of Defense should continue to proceed 
against designated carriers to collect the fumigation charges. They 
were incurred during a period prior to April 1, 1964, when the rate 
tenders involved were amended to include provisions specifically ex- 
empting the carriers from responsibility for fumigation charges. 

With Captain Williams’ letter were furnished certain papers in- 
cluding a copy of change 1 to Army Regulations AR 55-356, and 
Appendix A of DSAR 4500.1, effective August 6, 1962. We later 
obtained some files containing a limited number of papers with the 
original Government bills of lading showing details of movements 
from European points of origin to interior points of destination in the 
United States through the Port of New Orleans. A statement enclosed 
with the letter contains a listing of various carriers and shows the 
individual tariff authorities in connection with the amounts due from 
each company for fumigation charges borne by the Department of 
Defense. Apparently much of the ocean transportation was performed 
on vessels controlled by the Military Sea Transportation Service, al- 
though commercially owned and controlled vessels were also used. 

We have no copies of pertinent commercial ocean shipping docu- 
mentation and will consider the problem of fumigation charges gen- 
erally as they relate to the few Government bills of lading which have 
been obtained and the provisions of the tenders and other documents 
pertinent to the transportation contracts. One of these contracts is 
covered by Government bill of lading WY-10436756 on a container- 
ized shipment of household goods handled by U.S. Van Lines, Inc. 
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The record indicates that the shipment in question was loaded aboard 
the S.S. Green Point, a vessel apparently controlled by the Military 
Sea Transportation Service (MSTS). Bill of lading WY-10436756 
shows that the shipment was picked up at origin, Vicenza, Italy, on 
June 28, 1961, for transportation to Fort Hood, Texas, and that 
“Conexes listed hereon are certified snail free.” On its bill No. N-4820 
the carrier billed and collected $407.68, which was paid in the Novem- 
ber 1961 accounts of Lt..Col. A. G. Perry. The applicable charge 
authority is shown as being Military Rate Tender I.C.C. No. 19. Later 
a bill, DA Form 1857, was issued to the carrier for $86 apparently to 
cover the cost of fumigating snail infested sea van containers on a 
U.S. Army wharf at New Orleans for the described shipment and 
another covered by Government bill of lading WY -10436748. 

The carrier has denied liability for the payment of the fumigation 
charges, indicating that the containers were certified to be snail free 
at the time the carrier received them and that at the time they were 
turned over to MSTS the containers were not infested. In the letter 
of January 30, 1964, your Agency maintains that under the carriers’ 
tenders (Tender of Service and Rate Tender) they have accepted legal 
responsibility for the payment of the fumigation charges. It is in- 
dicated that a quarantine expense provision in the Uniform Straight 
Bill of Lading, requiring such expense to be borne by the property 
owner might be regarded as relieving the carriers in this instance but 
that Condition 2 on the back of the Government bill of lading and 
the language of the carriers’ tenders serve to remove the protection 
afforded by the commercial bill of lading forms. Condition 2 reads: 

Unless otherwise specifically provided or otherwise stated hereon, this bill of 
lading is subject to the same rules and conditions as govern commercial shipments 
made on the usual forms provided therefor by the carrier. 

Shipments of property transported under commercial bills of lading 
are usually subject to a contractual provision to the effect that quar- 
antine expenses of whatever kind shall be borne by the owners of the 
property. See, for example, Part I, Rule 1(c) of the Uniform 
Through Export Bill of Lading and Rule 1(c) of the Uniform 
Straight Bill of Lading, as reproduced in the Uniform Freight Classi- 
fication, and in the National Motor Freight Classification. Contem- 
poraneous ocean bills of lading also show that ocean carriers are 
specifically relieved of liability.for any payment or expense resulting 
from compliance with laws and regulations of any kind imposed by 
the authorities with respect to the goods at any port or place or any 
act or omission of the shipper or consignee. A Routed Thru-Pac, Inc. 
contract form, apparently printed in 1963, includes a provision im- 
munizing that forwarder (one of the several reported as owing the 
Government money because of fumigation charges) against claims for 








72 DECISIONS OF THE COMPTROLLER GENERAL [44 


loss or damage resulting from insects, moths, vermin, and inherent 
vice, thus indirectly indicating that the forwarder does not undertake 
to pay any expenses arising from official action taken to remove such 
infestation as a prerequisite to the admission of goods into a country. 

It is established that Condition 2 on the back of the Government bill 
of lading incorporates by reference those rules and regulations gov- 
erning commercial shipments which are not inconsistent with the terms 
of the Government bill of lading. Alcoa S.S. Co. v. United States, 
338 U.S. 421 (1949) ; Seaboard Air Line Railroad Company v. United 
States, 216 F. 2d 855 (1954). Cf. United States v. Yale Transport 
Corp., 184 F. Supp. 42, 45 (1960). The provision in commercial bills 
of lading placing liability for payment of quarantine expenses on the 
owner of property is not inconsistent with any of the standard or 
printed terms of the Government bill of lading. 

Insofar as the Tender of Service (set forth in AR 55-356, effective 
December 1, 1960), is concerned, paragraphs i, q, v, w, and x have 
been indicated as evidencing an intent that a carrier agrees to assume 
fumigation expense. The named provisions in the tender of service 
reflect some of the agreeing carrier’s obligations, including clean motor 
vehicles, the removal of goods to prevent damage or contamination, the 
packing of articles in shipping containers, the good condition of ship- 
ping containers so as to provide maximum protection for the contents, 
and customs clearance services. There is no specific reference to 
fumigation services or other actions taken by governmental authorities 
to insure that only uninfested materials are admitted to the destination 
country. 

Captain Williams’ letter refers to certain provisions of Container 
Transport International Rate Tender No. 10 as indicative of the 
carrier’s legal obligation to absorb or pay fumigation charges. The 
following provisions are reported as appearing in Tender No. 10 and 
in the tenders of each of the carriers listed as indebted : 


40(b) Rates named in this tariff will apply from point of origin to point of 
destination and will include 


* * * . * ca * 


(7) All transportation or incidental costs necessary to move the shipment 
from point of origin to point of destination. 


In connection with the shipment moving under bill of lading WY- 
10436756, the carrier’s rate tender was MRT I.C.C. No. 19. In section 
II, page 4, of that tender the carrier agreed that transportation rates 
included “All land and water transportation from origin to destin- 
ation ; Export and Import service charges; and the Additional Trans- 
portation charge for shipments destined to such applicable areas.” 

We do not believe that the above-quoted provisions from the carriers’ 
rate tenders are specific enough to embrace an item of expense which 
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according to general carrier custom and practice, as confirmed by the 
terms of ocean and land common carrier bills of lading, would be 
borne by a shipper. Provisions such as those mentioned above in the 
rate and service tenders, therefore, would not be identifiable as other- 
wise specifically providing for bill of lading terms inconsistent with 
the prevailing bill of lading carrier exemptions from liability ordin- 
arily incorporated in the Government bill of lading contract by virtue 
of its Condition 2. The word “specifically” is defined as meaning 
“with exactness and precision; in a definite manner.” Webster’s Vew 
International Unabridged Dictionary, 2d Edition, 1951. 

While paragraph x of the tender of service refers to “all customs 
clearance services” and to compliance with “pertinent military and 
customs regulations,” and while some of the rate tenders define trans- 
portation rates to include “Export and Import service charges,” we 
believe that these provisions refer to the preparation and filing with 
appropriate authorities of the documents necessary to comply with 
customs, immigration, Coast Guard and Public Health and other 
official requirements. See, generally, Flood, Advanced Traffic Man- 
agement, 1959, pages 287, 288; Fair, Port Administration in the United 
States, 1954, pages 30-37. 

We note also that Container Transport International, Inc. Freight 
Tariff No. 10, as well as MRT I.C.C. No. 19, contains provisions ex- 
empting the carriers from liability for loss and damage resulting from 
insects, moths and vermin, as in the case of Routed Thru-Pac’s contract 
form. As indicated, an implied agreement by the carrier that it, would 
pay for fumigation necessary to rid freight or containers of such pests 
would appear to be inconsistent with its usual contractual undertaking. 
In that kind of situation clear and unambiguous language expressly 
binding the carrier would seem essential to make the carrier’s liability 
for fumigation costs of the nature involved legally enforceable. 

The Department of Defense is said to recognize the equities in favor 
of the carriers where there is involved snail infestation over which 
they apparently have little control and when they are not negligent in 
caring for the goods entrusted to their care; the Department is now ac- 
cepting tenders of rates which specifically exclude this cost. We con- 
cur in this approach to the problem as a means of removing any doubt 
that might exist as to liability for fumigation costs in the kind of 
situation involving the type of bill of lading and tender contract here 
considered. 

It is therefore our opinion that the claims against the carriers to re- 
imburse the Department of Defense for fumigation costs in connection 
with the shipment moving under bill of lading WY-10436756 and 
other shipments handled under the same conditions should be canceled. 
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[ B-154421 J 


Pay—Retired—Increases—Under Act of May 20, 1958—Active 
Duty After Retirement 


A naval officer retired effective July 1, 1963, pursuant to 10 U.S.C. 6323, with 
20 years of service, who served 6 months on active duty after retirement may 
not have his retired pay recomputed under 10 U.S.C. 1402(a), as amended, on 
the basis of 21 years of service, using the rates as basic pay prescribed in 
section 2 of the act of October 2, 1963 (37 U.S.C. 203), the officer not having 
met the requirement of at least 2 years’ continuous service prescribed by section 
5(1) of the 1963 act for entitlement to the recomputation of retired pay on 
the basis of credit for the active duty after retirement; therefore, the officer 
not entitled to a recomputation of his retired pay at the active duty pay rate 
current at the time of his release, the computation of his retired pay under 
the 1963 act based on 20 years’ service for percentage multiple purposes, in 
accordance with section 5(a) (1), is correct. 


= — M. L. Conner, Department of the Navy, August 11, 
964: 


Reference is made to your letter of May 5, 1964, forwarded under 
Department of Defense Military Pay and Allowance Committee Sub- 
mission No. DO-N-777, requesting decision as to whether or not 
Commander Walter C. Slye, USNR, retired, is entitled to have his 
retired pay computed under 10 U.S.C. 1402(a), as amended, on the 
basis of 21 years of service for percentage multiple purposes and using 
the rates of basic pay prescribed in section 2 of the act of October 
2, 1963, Public Law 88-132, 77 Stat. 210, 37 U.S.C. 203. 

You state that Commander Slye was retired effective July 1, 1963, 
pursuant to 10 U.S.C. 6323, with 20 years and 20 days of service for 
basic pay and percentage multiple purposes and that he was retained 
on active duty through December 31, 1963, at which time he had 
completed 20 years, 6 months and 20 days of service. You state that 
his retired pay has been established at the monthly rate of $427.50 
computed on the 1963 pay rate using 20 years for percentage multiple 
purposes in accordance with the provisions of section 5(a)(1) of 
Public Law 88-132, 10 U.S.C. 1402 note (Supp. I), which is the rate 
to which he would have been entitled under that section if he had not 
been serving on active duty when the new pay act was enacted. Kn- 
titlement at the monthly rate of $448.88, which represents computation 
based on the 1963 pay rates using 21 years of service for percentage 
multiple, allowing credit for the active service after retirement, has 
been questioned in view of the limitation in footnote (1) to 10 U.S.C. 
1402(a). 

The footnote in question, which was added by amendment. con- 
tained in section 5(1) of Public Law 88-132, is as follows: 

1. For a member who has been entitled, for a continuous period of at least 


2 years, to basic pay under the rates of basic pay in effect upon that release 
from active duty, compute under those rates. For a member who has been 





4 


it 


= © 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 75 


entitled to basic pay for a continuous period of at least 2 years upon that release 
from active duty, but who is not covered by the preceding sentence, compute 
under the rates of basic pay replaced by those in effect upon that release from 
active duty. For any other member, compute under the rates of basic pay 
under which the member’s retired pay or retainer pay was computed when 
he entered on that active duty. 


Prior to passage of the act of May 20, 1958, Public Law 85-422, 72 
Stat. 122, 37 U.S.C. 232, retired members generally were entitled to 
have their retired pay recomputed on the basis of the new pay rates 
whenever the active duty pay rates for military personnel were in- 
creased. Section 3 of the 1958 act, 37 U.S.C. 232 note, terminated 
such automatic recomputation and the 1963 act continued the prin- 
ciple thus established in the 1958 act. Active duty performed after 
retirement is authorized to be included in the computation of retired 
pay thereafter as provided in 10 U.S.C. 1402. Recomputation of 
retired pay in the case of a member who serves on active duty after 
retirement was considered at length by the Congress before enact- 
ment of Public Law 88-132. On page 36 of S. Rept. No. 387 on H.R. 
5555, which became Public Law 88-132, there appears the following 
explanation of changes in the bill concerning recomputation under 
new pay rates: 

Under existing law section 1402(a), title 10, United States Code, a member 
who has been retired and later recalled to active service may recompute his 
retired pay when he leaves active service under whatever rates of pay were 
in effect upon his re-retirement. There is no prescribed period of time which 
he must serve in a recalled status. 

The bill as passed by the House contained a provision requiring 1 year of 
continuous active duty following recall in order to recompute under any higher 
rates which might be in effect at the time of his re-retirement. The House 
provision would not require any prescribed length of service under the higher 
rates which might be in effect at the time the officer re-retired. 

The Senate committee adopted a provision requiring that in order to recom- 
pute at the time an officer retires for the second or later time he must have 
served at least 2 years continuously under the higher rates following recall in 
order to recompute under any higher rates which may be in effect. In the case 
of a Navy or Marine Corps officer who has received an advancement on the 
retired list because of a combat citation and who is recalled in a higher rank, 
language was inserted requiring 3 years under the new rates in order to receive 
the benefit of these rates upon re-retirement. 

It is clear from the legislative history of the 1963 act that it was 
intended that a member who serves on active duty after retirement 
may recompute his retired pay using the active duty pay rate current 
at time of release only if he meets the requirements specified in sec- 
tion 1402, as amended by that act. Since Commander Slye served 
on active duty after retirement for a total of 6 months, he does not 
meet, those requirements and payment to him of retired pay at the 


monthly rate of $448.88 is not authorized. 
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[ B-141312 J 


Public Lands—Rent—State Entitlement—As Including Improve- 
ments and Fill 


The provision in section 91 of the Hawaii Organic Act, approved April 30, 1900, as 
amended, 48 U.S.C. 511, that when public lands ceded to the United States by 
the Republic of Hawaii under the annexation treaty of 1897 are leased, rented, 
or revocable permits granted, the rentals shall be covered into the treasury of 
the Territory of Hawaii, does not extend to rentals attributable to improvements, 
including fill, placed on the land by the United States with the expenditure of 
Federal funds, section 42 of the Hawaii Omnibus Act, approved July 12, 1960, 
extending to the State of Hawaii for a 5-year period the privileges of section 91 
of the Organic Act enjoyed by the Territory of Hawaii respecting the income 
received by the Federal Government from the leasing, etc., of the ceded public 
lands, not enlarging or modifying the rights conferred by section 91, but only 
recognizing a residual or equitable interest of the people of Hawaii in the 
public lands that does not extend to the improvements of fill placed on the land. 


To the Secretary of the Army, August 12, 1964: 


Further reference is made to the letter dated March 5, 1964, from 
the Honorable E. T. Pratt, Jr., Assistant Secretary of the Army, 
submitting for our consideration three questions on the propriety of 
covering into the treasury of the State of Hawaii, under section 42 
of the Hawaii Omnibus Act, approved July 12, 1960 (74 Stat. 411, 
422, 48 U.S.C. 486c note), the portion of the rental collections attrib- 
utable to Federal Government improvements, including fill, on Hawai- 
ian public lands which had been ceded to the United States of America 
by the Republic of Hawaii, were set aside for Federal use, and sub- 
sequently leased to private parties by the Secretary of the Army or 
the Secretary of the Air Force. 

Under Article II of the treaty of 1897 between the Republic of 
Hawaii and the United States of America, providing for the annexa- 
tion of the Hawaiian Islands to the United States, the Republic of 
Hawaii ceded and transferred to the United States the absolute fee 
and ownership of all public, government or crown lands, and other 
public property belonging to the Government of the Hawaiian Islands. 
The treaty, and implementing Joint Resolution of July 7, 1898 (30 
Stat. 750, 48 U.S.C. 661), provided that existing laws of the United 
States relative to public lands shall not apply to such lands in the 
Hawaiian Islands, but the Congress of the United States shall enact 
special laws for their management and disposition. 

Section 91 of the Hawaii Organic Act, approved April 30, 1900 (31 
Stat. 141), establishing a government for the Territory of Hawaii, 
provided that the public property ceded and transferred to the United 
States by the Republic of Hawaii shall remain in the possession, use, 
and control of the government of the Territory of Hawaii, and shall 
be maintained, managed, and cared for by it, at its own expense, until 
otherwise provided for by Congress, “or taken for the uses and pur- 
poses of the United States by direction of the President or of the 
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Governor of Hawaii.” 48 U.S.C. 511. An amendment of June 19, 
1930 (46 Stat. 789) added the proviso— 

* * * That when any such public property so taken for the uses and purposes 
of the United States, if, instead of being used for public purpose, is thereafter 
by the United States leased, rented, or granted upon revocable permits to private 
parties, the rentals or consideration shall be covered into the treasury of the 
Territory of Hawaii for the use and benefit of the purposes named in this section. 

Following the admission of Hawaii into the Union on August 24, 
1959, there was enacted the Hawaii Omnibus Act, approved July 12, 
1960 (74 Stat. 411). Section 42 of that act provides that until August 
21, 1964, there shall be covered into the Treasury of the State of 
Hawaii “the rentals or consideration received by the United States 
with respect to public property taken for the uses and purposes of 
the United States under section 91 of the Hawaii Organic Act and 
thereafter by the United States leased, rented, or granted upon revo- 
cable permits to private parties.” 

The amounts collected by the Department of the Army and the 
Department of the Air Force under leases involving ceded lands set 
aside for Federal use have been paid over to the Territory or the 
State of Hawaii except for the portion of such rentals attributable to 
improvements, including fill, placed on the land by the United States 
Government with the expenditure of Federal funds. During the pe- 
riod prior to June 1962, when the State of Hawaii apparently ques- 
tioned the administrative practice, the amounts withheld were depos- 
ited into the Treasury of the United States. Since June 1962, rentals 
attributable to Federal improvements have been placed in a special 
deposit account pending a determination of their proper disposition. 

The first and principal question submitted is— 


Is it proper under Section 42 of the Hawaii Omnibus Act to apportion rentals 
as to set-aside land and improvements, including fill, and pay over to the State 
of Hawaii money collected as ground rent and deposit in the Treasury of the 
United States money collected as rent for improvements including fill? 

Section 42 of the Hawaii Omnibus Act extended to the State of 
Hawaii for a 5-year period the privileges under section 91 of the 
Hawaii Organic Act enjoyed by the Territory of Hawaii with respect 
to income received by the Federal Government from the leasing or 
renting of the public properties which had been ceded and transferred 
to the United States by the Republic of Hawaii. In reporting on 
H.R. 11602 which became the Hawaii Omnibus Act the Senate Com- 
mittee on Interior and Insular Affairs stated that in a few instances it 
had been found desirable, notwithstanding Hawaii’s admission to 
Statehood, to maintain existing arrangements in Hawaii: “* * * the 
provisions of section 91 of the Hawaiian Organic Act respecting pay- 
ment into the treasury of the Territory of rentals received for certain 
properties will remain in force for the State until 1964 under section 
42 * * *”S. Rept. No. 1681, 86th Cong., 2d Sess. 5. 
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Taking cognizance of the legislative intent to continue the existing 
arrangement of section 91 of the Hawaii Organic Act, we see no sub- 
stantive basis for viewing section 42 of the Omnibus Act as enlarging 
or modifying, except for the time limitation, the rights conferred by 
section 91 of the Organic Act, or as constituting a legislative interpre- 
tation of the latter section. 

Section 91 of the Organic Act, particularly the proviso thereof, calls 
for the transfer of rentals or consideration received by the United 
States from “the public property ceded and transferred to the United 
States by the Republic of Hawaii under the joint resolution of annex- 
ation * * *.” At the time of the addition of the proviso, in 1930, 
approximately 900 acres of land were leased and the total yearly rental 
was $7,649.77. See H. Rept. No. 1193, 7ist Cong., 2d Sess., and 
S. Rept. No. 866, 71st Cong., 2d Sess. The congressional committee re- 
ports on the subsequently enacted proviso were couched in terms of 
“public lands of Hawaii.” Federal improvements or fill on such lands 
does not appear to have been contemplated. The proviso, read in the 
context of the Joint Resolution and Organic Act, reflects the congres- 
sional policy of recognizing a residual or equitable interest of the 
people of Hawaii in the public lands ceded to the United States by the 
Republic of Hawaii. We perceive no justification, in terms of appar- 
ent purpose or legislative history, for extending the proviso to Federal 
improvements or fill. Moreover, we view as misplaced any legalistic 
argument that such improvements and fill are integral parts of the 
ceded lands. See in this connection Public Law 88-233, approved 
December 23, 1963, 77 Stat. 472. Consequently, our answer to the 
first question is in the affirmative. 

The remaining two questions submitted are predicated on the con- 
tingency of a negative answer to the first question and consequently 
need not be dealt with. 


[ B-154379 J 


Pay—Retired—Advancement on Retired List—Enlisted Member 
Advanced to Officer Grade—Enlisted Pay Greater 


An enlisted member of the United States Coast Guard advanced pursuant to 14 
U.S.C. 362 to the grade of ensign—the highest temporary grade he satisfactorily 
held—upon retirement under authority of 14 U.S.C. 355 in the permanent grade 
of E-7, prior to which he had served under temporary appointments effected 
under the act of July 24, 1941 as chief machinist, W-2, as well as ensign, is not 
entitled to retired pay computed on the basis of the greater pay of a chief war- 
rant officer, W-2, notwithstanding the 1941 act saved to the member while serving 
on active duty as ensign the pay and-allowances of a chief warrant officer, W-2, 
the act restricting payment of retired pay to the highest temporary grade held 
prior to retirement, and the member having been retired in the temporary grade 
of ensign is not entitled to retired pay computed on the basis of the greater pay 
of the lower intermediate temporary grade in which he served. 
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To Miss C. C. Gordon, United States Coast Guard, August 12, 1964: 


Reference is made to your letter of June 4, 1964, which was 
forwarded to this Office by first indorsement of the Commandant, 
United States Coast Guard, dated June 4, 1964, requesting decision as 
to whether Ensign Louis Zevanove, USCG, retired, is entitled to have 
his retired pay computed on the active duty pay of a chief warrant 
officer, W-2, which, for a member with his cumulative years of service, 
is greater than the pay of an ensign. 

It is reported that Louis Zevanove, an enlisted man serving in the 
permanent grade of chief engineman, E-7, was retired December 1, 
1950, under authority of 14 U.S.C. 355 with over 20 years of service. 
He was retired in the grade of ensign, the highest temporary grade in 
which he had served, in accordance with 14 U.S.C. 362. You state that 
he served on active duty after retirement from December 1, 1950, to 
February 16, 1961 [1951], when he was released after completing 27 
years, 8 months and 10 days of active service in the Coast Guard. He 
served under temporary appointments as follows: machinist, W-1, 
from May 29, 1943, to September 3, 1944; chief machinist, W-2, from 
September 4, 1944, to April 13, 1945; and ensign, O-1, from April 14, 
1945, to June 23, 1946. On June 24, 1946, he reverted to his permanent 
enlisted status and served in the grade of chief machinist’s mate (chief 
engineman), E-7, from that date until February 16, 1951. Presum- 
ably his service in each of the temporary grades was satisfactory. It 
is reported that while serving on active duty in the grade of ensign he 
received the active duty pay of a chief warrant officer, W-2, which was 
greater than that of an ensign. Accordingly, as an ensign on the 
retired list he now claims entitlement to the greater retired pay of a 
chief warrant officer, W-2, based on the provisions of 14 U.S.C. 424, 
which are, in pertinent part, as follows: 

The provisions of any section of this title shall not be construed so as to 
prevent any officer or enlisted man from being placed on the retired list with 
the highest grade or rating and the highest retired pay to which such officer 
or enlisted man may be entitled under the provisions of any other section of 
this title or under the provisions of any other law. * * * 

Ensign Zevanove’s temporary appointments in 1943, 1944 and 1945 
presumably were effected under the act of July 24, 1941, Ch. 320, 
55 Stat. 603, as amended by the act of November 30, 1942, Ch. 643, 
56 Stat. 1023, section 7(a), 34 U.S.C. 350f (1952 Ed.), of which pro- 
vides in part that no person temporarily appointed thereunder shall 
suffer any reduction in the pay and allowances to which he was en- 
titled at the time of such temporary appointment “nor shall he suffer 
any reduction in pay and allowances to which he was entitled under 
a prior temporary appointment in a lower rank or grade * * *.” 
Accordingly, while he served on active duty in the temporary grade 
of ensign he continued to receive the “saved pay” of a chief warrant 
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officer. The 1941 act, as amended, saved to him only the amount of 
pay and allowances to which he was entitled as a chief warrant officer 
at the time of his temporary appointment to the grade of ensign. 
See 35 Comp. Gen. 276. The 1941 act, as further amended by section 8 
of the act of February 21, 1946, Ch. 34, 60 Stat. 28, 34 U.S.C. 350i 
(1952 Ed.), authorized payment of retired pay on the basis of the 
highest temporary grade satisfactorily held on or before June 30, 1946. 
Section 421 of Title 14, United States Code, provides that every 
member retired under any provision of that title “shall be retired 
with the permanent grade or rating held at the time of retirement, 
unless entitled to retire with a higher grade or rating under any pro- 
vision of this title or any other law.” Since Ensign Zevanove held 
the permanent rating of chief engineman, grade E-7, at the time of 
retirement, he was entitled to be retired in that grade under section 
421 unless entitled under some other provision to a higher grade. 
Section 362 of Title 14 provides as follows: 
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Any enlisted man who is retired under any provision of section 353, 354, 355, 
or 357 of this chapter shall be retired from active service with highest grade or 
rating held by him while on active duty in which, as determined by the Secre- 
tary, his performance of duty was satisfactory, but not lower than his permanent 
grade or rating, with retired pay of the grade or rating with which retired. 
Since Ensign Zevanove was retired in the temporary grade of en- 
sign under section 362, it is assumed that his service in that grade 
was determined by the Secretary of the Treasury to have been satis- 
factory. We have found no other provision of law which would 
authorize retirement in an intermediate temporary grade held prior 
to retirement which is lower than the highest temporary grade 
in which he served satisfactorily. Compare 34 Comp. Gen. 161. 
Although certain warrant officers retired in temporary commissioned 
grades are entitled to have their retired pay computed on the higher 
rates of pay provided for a chief warrant officer under 14 U.S.C. 313a, 
we have found no provision of law authorizing computation of Ensign 
Zevanove’s retired pay on the basis of the pay of an intermediate 
temporary grade. Accordingly, you are advised that he is not entitled 
to have his retired pay computed on the rates of pay provided by law 
for a chief warrant officer. 


[ B-154458 J 


Pay—aAbsence Without Leave—Return to Military Control— 
Reservists 


A Marine Corps Reserve who upon failing to report on March 1, 1964, for in- 
voluntary active duty for training is apprehended and placed under the juris- 
diction of military authorities in the area of his home on March 6, and delivered 
into custody at his duty station on March 14, is entitled to pay from March 6, 
in accordance with paragraph 044250-1 of the Navy Comptroller Manual which 
provides that a member absent without authority is entitled to pay from the 
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date he returns to the jurisdiction of the Armed Forces, and the delay in trans- 
ferring him to his assigned duty station after he was placed under military 
control is considered to have been for the convenience of the Government ; 
furthermore, the member having reported for duty on March 14, using the 
transportation and meal tickets furnished from the place where apprehended, 
is only chargeable with the cost of that portion of his travel which exceeded 
the cost of transportation and meal tickets for the travel directed by his orders. 


a H. L. Walters, United States Marine Corps, August 12, 


By 4th Indorsement dated June 2, 1964, the Per Diem, Travel and 
Transportation Allowance Committee forwarded your letter of April 
14, 1964, requesting an advance decision as to whether Private Martin 
L. Mayfield, USMCR, is entitled to pay for the period from March 6 
to 12, 1964, and to a refund of the amount withheld from the mem- 
ber’s pay as the cost to the Government for his transportation 
under the circumstances presented. The request has been assigned 
PDTATAC Control No. 64-17. 

By Letter Order dated February 17, 1964, Headquarters 8th Marine 
Corps District, New Orleans, Louisiana, Private Martin L. Mayfield 
was ordered to 45 days’ involuntary active duty for training to report 
not later than March 1, 1964, to the Commanding General, Marine 
Corps Base, Camp Pendleton, California, for Phase IV active duty 
training. Paragraph 4 of the orders directed travel to be performed 
via commercial transportation on Government transportation requests 
and subsistence on Government meal tickets. Paragraph 7 provided 
that in the event Mayfield failed to report as directed, the Command- 
ing General was requested to declare him a deserter. The member 
was furnished the necessary transportation requests and meal tickets 
for the travel from Bandera, Texas. 

The record indicates that Private Mayfield did not report at Camp 
Pendleton on March 1, 1964, as directed and he was declared a deserter 
as of that day. He was apprehended by civil authorities at Del Rio, 
Texas, on March 6, 1964, and delivered that day to military authori- 
ties at Laughlin Air Force Base, Texas. It is indicated further that 
two guards were ordered from Camp Pendleton to take charge of the 
member and deliver him to Camp Pendleton. Transportation requests 
for the travel of the two guards to Del Rio and for their return with 
the member were issued, together with meal tickets for the member. 
You report that the member was delivered into the custody of the 
Provost Marshal at Camp Pendleton on March 14, 1964, for confine- 
ment. On March 18, 1964, he was awarded 7 days’ correctional 
custody as nonjudicial punishment under the authority of Article 15, 
Uniform Code of Military Justice, and the mark of desertion was 
removed. You say that the amount of $76.80, representing the cost 
of the transportation and meal] tickets covering the member’s travel 
expenses from Del Rio, Texas, to Camp Pendleton, California, is 
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being withheld from the member’s accrued pay, and it is reported 
that the transportation requests and meal tickets issued in connection 
with the orders of February 17, 1964, were returned unused. 

You state that paragraph 044735-1 of the Navy Comptroller Man- 
ual provides that a reservist ordered to active duty for training enters 
a pay status on the day he officially and necessarily complies with his 
orders and that paragraph 044250-1 of the manual provides that a 
member who is absent without authority is entitled to pay from the 
date he returns to the jurisdiction of the Armed Forces. However, 
since the member did not perform travel in compliance with the 
orders of February 17, 1964, you express doubt that he should be con- 
sidered as entitled to pay from March 6, 1964, on the basis that he 
returned to the jurisdiction of the Armed Forces on that date. With 
respect to the charge entered in the member’s pay record for the cost 
of his transportation, you point out that it denies his entitlement to 
travel and transportation allowances. Since the mark of desertion 
has been removed, you say that it appears doubtful that Private May- 
field should be required to perform travel to his training duty station 
ut his own expense. 

With regard to the member’s entitlement to pay for the period 
from March 6, 1964, the orders of February 17, 1964, directed that 
he report for involuntary active duty for training at Camp Pendle- 
ton, California, effective March 1, 1964. If he had reported as 
directed, he would have entered a pay status on the date that it would 
have been necessary to depart from Bandera in compliance with his 
orders. Apparently, he could have departed on February 29 and 
reported as directed. He did not comply with his orders, however, 
and on March 6, 1964, was apprehended and delivered to military 
authorities at Laughlin Air Force Base. Since he was absent with- 
out authority from his assigned duty station at that time, he may be 
regarded as having been “returned to the jurisdiction of the armed 
forces” within the meaning of paragraph 044250-1 of the Navy Comp- 
troller Manual. Any delay in transferring him to his assigned sta- 
tion after he was placed under military control appears to have been 
for the convenience of the Government. Therefore, it is concluded 
that he is entitled to pay from March 6, 1964, the day he was delivered 
to military authorities. 

As to his right to travel reimbursement, generally when a member 
of the Armed Forces is directed by competent orders to travel away 
from his post of duty, it is the obligation of the Government to fur- 
nish the necessary transportation to accomplish the directed travel or 
to reimburse the member for the necessary expenses incurred in its 
performance. Since the orders of February 17, 1964, directed the 
member to report from his home at Bandera, Texas, to Camp Pendle- 
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ton, California, and he reported at his duty station on March 14, 1964, 
he would be entitled to transportation and meal tickets for such 
travel. Since transportation and meal tickets were furnished from 
Del Rio, Texas, to Camp Pendleton, he is chargeable with the cost of 
such travel only to the extent, if any, that it exceeded the cost of trans- 
portation and meal tickets for the travel directed by the orders of 
February 17, 1964. His account should be adjusted on that basis. 


[ B-154202 J 


Pay—Retired—Disability—Erroneous Placement on Temporary 
Retired List, Etc. 


Where an officer under a temporary appointment pursuant to the joint resolu- 
tion of September 22, 1941, that expired March 21, 1953, held no commission 
from April 1, 1953, the date his appointment in the Officers’ Reserve Corps, pursu- 
ant to section 37 of the National Defense Act, was terminated by Executive 
Order No. 10897, and January 28, 1954, the date he accepted an indefinite 
appointment as an Army reservist, no legal basis existed for his placement on 
the temporary disability retired list on August 31, 1953, and subsequent perma- 
nent retirement with entitlement to retired pay benefits, and the payments 
made are for recovery, section 402(b) of the Career Compensation Act of 1949, 
only authorizing placement on the temporary disability list “while entitled to 
receive basic pay,” and the officer retained through oversight after his commis- 
sion expired is a de facto officer and is not within the purview of section 241 of 
the Armed Forces Reserve Act of 1952, providing pay and allowances for reserv- 
ists continued on active duty after the expiration of their term of office. 


To Colonel J. L. Clancy, Department of the Army, August 13, 1964: 


Further reference is made to your letter of April 6, 1964, and enclos- 
ures, forwarded here by first indorsement of May 12, 1964, from the 
Office of the Chief of Finance under DO-A-768 allocated by the 
Department of Defense Military Pay and Allowance Committee, 
requesting a decision as to the propriety of paying the accompanying 
voucher totaling $255 in the case of Captain Thomas L. Henry, 
O 450 890, retired, representing retired pay for the period March 1 
through 31, 1964. 

Paragraph 2 of your letter of April 6, 1964, reads as follows: 

Thomas L. Henry was placed on the temporary disability retired list, effective 
31 August 1953, in the grade of captain, under the provisions of Sections 402 
and 409, Public Law 81-351, 65 Statute 802, as amended, by reason of 40 percent 
disability. Paragraph 57, DASO 165, dated 21 August 1963, announcing his 
placement on the list reads, “* * * Captain Thomas L. Henry, O 450 890 CE 
USAR.” He was credited with 9 years, 9 months, and 25 days total actual 
active service and 13 years, 2 months, and 10 days total service for basic pay 
purposes. Paragraph 55, DASO 140, dated 18 July 1955, announced his removal 
from the temporary disability retired list effective 31 July 1955 and placement 
on the permanent disability retired list effective 1 August 1955 by reason of 
50 percent disability. 

The statement of service furnished by The Adjutant General of the 
Army shows that Thomas L. Henry was appointed second lieutenant, 


Army of the United States, effective September 30, 1941; that he was 
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promoted to first lieutenant, Army of the United States, effective Feb- 
ruary 1, 1942; that he was promoted to captain, Army of the United 
States, effective December 26, 1942; that he was appointed captain, 
Officers’ Reserve Corps, effective November 16, 1945; and that he was 
relieved from active duty on December 29, 1945. Such statement 
also shows that he was recalled to active duty on November 3, 1950, 
in the grade of captain, Corps of Engineers, United States Army 
Reserve; that he served on active duty until August 31, 1953, when he 
was placed on the temporary disability retired list; that he was given 
an indefinite term appointment as captain, United States Army 
Reserve, on January 8, 1954, which appointment was accepted by him 
on January 28, 1954; and that he was placed on the permanent disabil- 
ity retired list effective August 1, 1955. 

As stated by you, the joint resolution of September 22, 1941, Ch. 
414, 55 Stat. 728, 10 U.S.C. 484 note (1946 Ed.), provided that “dur- 
ing the present emergency” the President might make temporary 
appointments of qualified persons as commissioned officers in the 
Army of the United States without component and that, if not sooner 
vacated, such appointments should continue “during the present 
emergency” and 6 months thereafter. It appears that Thomas L. 
Henry was appointed second lieutenant, Army of the United States, 
effective September 30, 1941, under that joint resolution. As you 
point out, section 2 of the act of August 25, 1959, Public Law 86-197, 
73 Stat. 426, 10 U.S.C. 3441 note, provided that all appointments made 
after December 6, 1941, in the Army of the United States without 
component under the joint resolution of September 22, 1941, that 
were not earlier terminated by administrative action or specific pro- 
vision of law “may be considered for all purposes to have continued 
in effect until the close of March 21, 1953.” 

It appears that Captain Henry’s appointment of November 16, 
1945, as a captain, Officers’ Reserve Corps, was made under section 37 
of the National Defense Act, as amended, 10 U.S.C. 352 and 358 (1946 
Ed.), which provided that appointments in the Officers’ Reserve Corps 
below the grade of brigadier general should be made by the President, 
that all such appointments should be for a period of 5 years, but that 
an appointment in force at the outbreak of war “shall continue in 
force until six months after its termination.” Paragraph 7, section 
127a of the National Defense Act, as amended, 10 U.S.C. 513 (1946 
Ed.), provided that an appointment other than that of a member of 
the Regular Army made in time of war “shall continue until six 
months after its termination.” By Proclamation 2974, April 28, 1952, 
the President of the United States proclaimed that the national emer- 
gencies declared to exist by proclamations of September 8, 1939, and 
May 27, 1941, “terminated this day upon the entry into force of the 
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Treaty of Peace with Japan.” Section 1(c) of the Emergency Powers 
Continuation Act, Ch. 570, 66 Stat. 333, 10 U.S.C. 506 note (1952 
Ed.), provided, however, that notwithstanding the termination on 
April 28, 1952, of the state of war with Japan and of the national 
emergencies mentioned above, and notwithstanding any proclamation 
of peace with respect to such war, the President was authorized to 
continue in effect until and including April 1, 1953, all appointments 
as officers of the Army and of the Air Force which would terminate 
after April 27, 1952, and before April 1, 1953, under certain provisions 
of law including sections 37 and 127a (10 U.S.C. 992 (1952 Ed.)) of 
the National Defense Act. Such extensions to April 1, 1953, were 
provided for in Executive Order No. 10397, September 25, 1952. 
Those provisions of law and regulations will be regarded as effecting 
an extension of Captain Henry’s Reserve membership to April 1, 1953. 

Paragraph 9 of your letter of April 6, 1964, reads as follows: 

In view of the fact that Captain Henry apparently held no lawful commission 
from 2 April 1953 through 27 January 1954 (the date he accepted his indefinite 
appointment) [acceptance actually was on January 28, 1954], doubt exists as 
to whether the veteran's status during the period 1 April 1953 through 31 
August 1953 may be considered as that of a member entitled to basic pay, 
and whether there was a legal basis for his placement on the temporary dis- 
ability retired list effective 31 August 1953 and subsequent permanent retirement 
with entitlement to retired pay benefits thereof. An advance decision is 
requested. 

Section 402(b) of the Career Compensation Act of 1949, Ch. 681, 
63 Stat. 817, 37 U.S.C. 272(b) (1952 Ed.), provided for the place- 
ment of a member’s name on temporary disability retired list under 
the circumstances there prescribed upon a determination by the Secre- 
tary concerned that such member is unfit to perform the duties of his 
office, rank, grade, or rating, by reason of physical disability incurred 
“while entitled to receive basic pay.” Subsequent permanent retire- 
ment was authorized as prescribed in section 402(e), 37 U.S.C. 272(e) 
(1952 Ed.). 

Section 241 of the Armed Forces Reserve Act of 1952, Ch. 608, 
66 Stat. 492, effective January 1, 1953, 50 U.S.C. 972 (1952 Ed.), 
provided : 

Members of the reserve components retained or continued on active duty or 
active duty for training pursuant to law after the expiration of their term of 
service are entitled to pay and allowances while on such duty except to the 
extent that forfeiture thereof is adjudged by an approved sentence of a court- 


martial or nonjudicial punishment by a commanding officer, or unless otherwise 
in a nonpay status pursuant to law. 


It is stated in S. Rept. No. 1795 (page 30) and H. Rept. No. 1066 
(page 46) on H.R. 5426, 82d Congress, which became the Armed 
Forces Reserve Act of 1952, that the reservists to be benefited by 
section 241 are those whose presence is “required” for official reasons 
beyond the term of their enlistment or appointment. It seems, there- 
fore, that this points to situations where the service wishes to retain 
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the person concerned for some official reason or purpose; mere over- 
sight in not knowing that a man’s commission has expired would not 
be enough to bring him within the purview of section 241. It is 
our view that an officer who is retained through oversight, after his 
commission has expired, is a de facto officer and nothing more; that 
such an officer may not be considered to be a member “entitled to re- 
ceive basic pay” within the intent and meaning of section 402(b) of 
the Career Compensation Act of 1949; and that it is then too late for 
a determination of disability to be made which would serve as a basis 
for his placement on the temporary disability retired list and his sub- 
sequent permanent retirement with entitlement to retired pay benefits 
thereof. See 29 Comp. Gen. 520, 36 Comp. Gen. 632, and Heins v. 
United States, 137 Ct. Cl. 658, 665 (1957). See, also, 33 Comp. Gen. 
339, 344-345 and 41 Comp. Gen. 706, 708. 

On such basis, it is concluded that there was no legal basis for 
Captain Henry’s placement on the temporary disability retired list 
effective August 31, 1953, and his subsequent permanent retirement on 
August 1, 1955. It necessarily follows that he is not entitled to 
retain the resulting payments of retired pay in the absence of an 
appropriate correction of his records through the Army Board for 
Correction of Military Records. Our Defense Accounting and Audit- 
ing Division is being advised to take exceptions to such payments 
in the absence of such a correction. 

The voucher presented is being retained here inasmuch as payment 
thereon is not authorized. 


[ B-154521 J 


Pay—Retired—Award in Divorce Action 


A court order issued at the time of the divorce of an Army officer and his wife 
directing that a portion of his retirement or pension rights accruing from the 
United States Government be forwarded each month to the wife is not binding 
on the United States in view of the fact that the Government was not a party 
to the suit, and the retired pay determined to be due the officer from the Depart- 
ment of the Army under the provisions of 10 U.S.C. Ch. 61 is not subject to 
attachment or garnishment proceedings issued on behalf of the former wife in 
the divorce action, nor do Army regulations permit an allotment of retired pay 
for alimony purposes, and the record not establishing the United States is 
indebted to the former wife of the officer as a result of the court action, the 
retired pay due him may not be paid directly to her. 


To Bell, McNeil & Bowles, August 14, 1964: 


Reference is made to your letter of June 8, 1964, concerning the 
claim of Mrs. Ruth Iola Hoffman, the former wife of Major Franklin 
A. Hoffman, for a portion of the retired pay due her former husband 
as a retired officer, Army of the United States. 

It appears that the officer was granted an absolute decree of divorce 
from Mrs. Hoffman by the Superior Court of the State of Washington 
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for King County on March 7, 1963. In the disposition of the property 
between Mr. and Mrs. Hoffman, the court awarded Mrs. Hoffman 
among other things the following: 

The right to receive directly out the plaintiff's retirement or pension rights 
accruing from the United States Government the sum of $150.00 each month 
for her support and maintenance, beginning with the month of March 1963, and 
monthly thereafter. The said sum of $150.00 per month to be allotted to defend- 
ant by plaintiff and remitted direct to Ruth Iola Hoffman by the Government 
through its agency disbursing such retirement income. The defendant’s right 
to said support and maintenance to discontinue and cease upon the death of 
either party. 

In your letter it is stated that you have exhausted all rights in the 
civil courts on behalf of Mrs. Hoffman to collect the money granted to 
her in the judgment. Also, it is stated that the Army has refused at 
all times to forward the $150 per month to Mrs. Hoffman and has 
remitted such payments directly to Major Hoffman. You request 
that we give this matter careful consideration and direct the Depart- 
ment of the Army to make the payments in question to Mrs. Hoffman 
as ordered by the court. 

In view of the fact that the United States Government was not a 
party to the suit, the portion of the court’s order purporting to direct 
the United States Government to take certain action regarding the 
retired pay determined to be due Major Hoffman is not binding on the 
United States. The retired pay determined to be due Mr. Hoffman 
from the Department of the Army under the provisions of Ch. 61, 
Title 10 of the United States Code is not subject to attachment or 
garnishment proceedings issued in behalf of the defendant in the 
divorce action. The statutory regulations issued by the Department 
of the Army pertaining to retired pay do not permit an allotment of 
retired pay for this purpose. Accordingly, and since the record does 
not establish that the United States is indebted to Mrs. Hoffman as a 
result of the court action we may not comply with your request. 
Compare, generally, the case of Z'aggart v. United States, 17 Ct. Cl. 
322 (1881). 


[ B-154135 J 
Funds—Revolving—Establishment—Grant-in-Aid Funds 


The East-West Center established as an educational institution on the campus 
of the University of Hawaii under the authority of the Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 2054 note), 
and maintained through grant funds from the university, may make use of a 
revolving fund procedure for press operations—East-West Center Press—free 
from the statutory restriction of section 3617 of the Revised Statutes, 31 U.S.C. 
484, imposed on the expenditure of appropriated moneys by the departments 
and establishments of the Government, the Center financed through University 
of Hawaii grant authorized in appropriations acts for the State of Hawaii, 
does not require specific authority to operate a revolving fund, and the grant 
agreement containing no prohibition there is no legal objection to the mainte- 
nance of a revolving fund by the East-West Center Press. 
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To the Secretary of State, August 18, 1964: 


This is in further reference to letter of May 5, 1964, from the As- 
sistant Secretary of State for Administration, requesting an opinion 
with respect to the propriety of maintaining a revolving fund by the 
East-West Center Press. 

Pursuant to the authority of the Center for Cultural and Technical 
Interchange Between East and West Act of 1960, Public Law 86-472, 
approved May 14, 1960, 74 Stat. 141, 22 U.S.C. 2054 note, the East- 
West Center was established as an educational institution located on 
the campus of the University of Hawaii, and by means of a grant of 
funds to the University of Hawaii. 

It is stated in the letter of May 5 that a normal appurtenance of 
an educational institution, such as the East-West Center, is a press 
operation, and that the Press, established by the Center is serving a 
most useful function in promoting cultural interchange between East 
and West. Concern is expressed, however, as to the propriety of 
the use of a revolving fund in the operations of the Press. The Center 
makes the point that if it is to continue to employ the medium of the 
Press to publish the works of its scholars at the Center and the scholars 
elsewhere in Asia and America, and give such published works wide 
dissemination with economy, it must operate a revolving fund. Ina 
statement prepared by the Center and enclosed with the Assistant 
Secretary’s letter, the operational need for a revolving fund under 
which receipts from the sale of publications could be used for supple- 
menting the financing of the Press is fully set forth. 

As to the plan of the Center to use income from the Press opera- 
tion to offset its costs, it is pointed out in the letter of May 5 that this 
is a matter of record in the budget justifications as presented to the 
House Subcommittee of the Committee on Appropriations for the 
fiscal years 1964 and 1965, and in the budget justification for 1964 
as presented to the Senate Subcommittee on Appropriations. It is 
also stated in the letter of May 5 that it is the intent in budget presen- 
tations to the Congress to make full disclosure of receipts obtained 
through the operation of the fund. 

Where Federal expenditures are involved, specific authority for 
the use of revolving fund procedures are necessary in view of the 
requirement in section 3617 of the Revised Statutes, 31 U.S.C. 484, that 
the gross amount of all moneys received for the use of the United 
States from any source whatever shall be covered into the Treasury. 
The Center is financed through grants made to the University of 
Hawaii. These grants are made as authorized by the appropriation 
acts for the fiscal years 1961, 1962, 1963, and 1964, all of which provide 
for funds to be made available “by grant to an appropriate agency of 
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the State of Hawaii.” The benefits resulting from the use of the 
grant technique extend to making the funds, while under the control 
of the grantee, free from the statutory restrictions generally applicable 
to the expenditure of appropriated moneys by the departments and 
establishments of the Government. See 42 Comp. Gen. 289, 294, and 
decisions cited therein. Therefore, and since there is no prohibition 
in the grant agreement against the use of a revolving fund, we perceive 
of no legal objection to the operation of a revolving fund by the East- 
West Center Press. 


[B-106516] 


Compensation—Increases—Retroactive—Administratively Deter- 
mined Increases 


On the basis of an agency directive issued October 8, 1962, reaffirming adherence 
to the compensation schedules of the Classification Act of 1949, as amended, 
and adopting the effective date of salary changes prescribed by the law making 
the changes, section 501 of the Government Employees Salary Reform Act of 
1964, approved August 14, 1964, effective the first day of the first pay period 
beginning on or after July 1, 1964, may be applied to those employees of the 
agency whose salaries are administratively fixed without contravening the rule 
in 31 Comp. Gen. 191, prohibiting retroactive compensation increases without 
specific authority, the agency head having exercised his discretionary authority 
upon issuance of the directive prior to July 1, 1964, nothing remained for him 
to do after enactment of the Salary Reform Act. 


Appropriations—Deficiencies—Antideficiency Act—Expenditure 
Beyond Administrative Control 


Although the retroactive compensation increases provided under section 501 of 
the Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, the agency directive 
prescribing that the effective date of salary changes will be made in accordance 
with the law making the changes having been issued prior to the approval of 
the 1964 act, the Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, the 
compensation increases not falling within the exception (31 U.S.C. 665(e) (1) 
(A)), which permits apportionment to show a deficiency, because the increases 
are not under a law which requires expenditures beyond administrative control. 


To the Director, Central Intelligence Agency, August 20, 1964: 


Your letter of August 11, 1964, requests our decision whether be- 
cause of section 501 of the Government Employees Salary Reform 
Act of 1964, subsequently approved on August 14, 1964, providing 
for increases in salary for certain employees (including classifica- 
tion act employees) to be effective as of the first day of the first pay 
period which begins on or after July 1, 1964, the similar increases 
authorized by directive of your agency may take effect on the same 
date. 

In our decision of November 21, 1951, 31 Comp. Gen. 191, to the 
then Director of Central Intelligence we held, in effect, that since 
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the salaries of employees of the agency are fixed pursuant to admin- 
istrative authority without regard to the classification act, as 
amended, and regardless of the fact that compensation schedules 
had been adopted to correspond to classification act rates, there was 
no authority to grant retroactive increases to employees of the 
agency similar to those granted to classification act employees by the 
salary increase act of 1951, 65 Stat. 612, 5 U.S.C. 1113 note, in the 
absence of express authority of law. That decision followed the 
long-established rule that administrative changes in salary rates may 
not be made retroactively without specific authority of law. 31 
Comp. Gen. 163. 

You indicate that the situation is different now than it was in 1951, 
primarily because of the issuance of a directive of the Acting Director 
on October 8, 1962, which provides as follows: 


1. This memorandum will serve to reaffirm the existing policy that the 
Agency * * * will adhere to the compensation schedules and other provisions 
of the Classification Act of 1949, as amended, and as it may be amended here- 
after, for all staff personnel of the Agency * * *. 

2. Revision of the general compensation schedule, provisions for initial 
adjustment of salaries to such revised schedules, and other changes in the 
Classification Act will be given effect in the future by the Central Intelligence 
Agenev whenever the law is amended. The effective date of such revisions and 
changes will be in accordance with the provisions of law making such changes. 


The above directive purports to grant and fix the effective date of 
increases in compensation for employees of your agency to coincide 
with the increases and effective date of classification act salary 
changes authorized by the 1964 salary act, that is, the beginning of 
the first pay period on and after July 1, 1964. 

Since such directive was issued before July 1, 1964, we do not 
regard such prior action as contravening the rule against retroactive 
increases in compensation. The discretionary authority of the head 
of the agency was exercised at the time the directive was issued and 
nothing remained for him to do after the Government Employees 
Salary Reform Act of 1964 was enacted into law on August 14, 1964. 

Accordingly, the salary increases to the employees of your agency 
covered by the directive of October 8, 1962, are held to be effective 
at the beginning of the first pay period on or after July 1, 1964. 

We invite your attention, however, to the so-called Anti-Deficiency 
Act, 31 U.S.C. 665, since the increases in compensation are not con- 
sidered as falling within the exception (31 U.S.C. 665(e) (1) (A)), 
which permits apportionment to show a deficiency, because the in- 
creases are not under a law which requires expenditures beyond 
administrative control. 
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[ B-154525 J 


Bids—Late—Modification—Agency Mishandling 


The Government’s delay in identifying and associating a discount offered on 
custodial services, which was received 2 full days in advance of bid opening 
from the second low bidder and if it had been considered the low bidder would 
have been displaced, requires the cancellation of the contract awarded to the 
bidder no longer the lowest responsible bidder and an award on the basis of 
including the discount offer received in advance of bid opening as part of the bid 
in determining entitlement to the award, the advertising statutes requiring the 
contracting officer to make an award to the lowest responsible bidder based upon 
all the facts and circumstances involved. 


To the Secretary of the Air Force, August 20, 1964: 


Reference is made to a letter dated July 28, 1964, with enclosure, 
from the Chief, Procurement Operations Division, Directorate, 
Procurement Policy, Deputy Chief of Staff, Systems and Logistics, 
Headquarters United States Air Force, relative to the protests after 
award by Bill’s Janitor Service and by Northern Custodial Engineer- 
ing Company. The subject invitation for bids No. 21-603-64-68 
issued on April 29, 1964, for specified fiscal year 1965 custodial serv- 
ices by the Base Procurement Office, 343d Fighter Group (Air Defense 
Command), Duluth, Minnesota. 

The record indicates that the bids were opened on June 3, 1964, at 
2 p.m., ¢.d.s.t.. with bids being received from seven bidders. The 
apparent low bidder, based upon the information available at that 
time was Northern Custodial Engineering Company, in the amount 
of $41,938.80, with a discount of 14 percent, 10 days. The apparent 
second low bid was that submitted by Bill’s Janitor Service, in the 
amount of $43,267.44, with no cash discount. 

On June 4, 1964, the day after bid opening, a letter from Bill’s 
Janitor Service was turned over to the contracting officer as possibly 
bearing on the subject invitation for bids. The date stamp on this 
letter, dated May 30, 1964, shows that it was received by the procure- 
ment office at 1200 hours on June 1, 1964, 2 full days before the open- 
ing of bids. After questioning personnel at the base who receive and 
make distribution of mail, it was definitely established that the en- 
velope did not. have any markings that would identify the letter as 
pertaining to the invitation for bids and, therefore, was destroyed. 
The letter was put into distribution to the procurement branch where 
it was held until June 4 as it could not be identified as pertaining to 
any individual procurement. 

According to the contracting officer, he had not seen or known of 
the existence of the letter until June 4. When the letter was turned 
over to him, he noticed the letterhead as being from “Bill’s Janitor 
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Service” and recalled the bid opening the day before, and thought 
there was a possibility that the letter might refer to the subject bid. 
He reviewed the abstract of bids which showed that Bill’s Janitor 
Service was a bidder. The letter is as follows: 


Bill’s Janitor Service 
405 Center Street—Madison 13, Wisconsin 
Alpine 5~-7682 


May 30, 1964 


BASE PROCUREMENT OFFICER 
Duluth, Minn. 


Dear Sir: 
I am giving 4% ten days discount. 


Thank You Much 
(S) Bill Powell 
BILL POWELL 

The contract was awarded to Northern Custodial Engineering 
Company on June 8, 1964. On the basis that the letter modifying 
the protestant’s bid should have been considered either at the time 
of bid opening or at any time thereafter prior to award of the con- 
tract, its 4 percent discount would have resulted in a decrease in its 
bid of $1,730.70, thereby making it low bidder by about $402. 

Your office determined on or about July 8, 1964, that the protest 
of Bill’s' Janitor Service had merit and that award of a contract to 
Northern Custodial was illegal and improper. Thereafter, instruc- 
tions were issued to place a hold on any performance under the pur- 
ported contract with Northern Custodial Engineering Company, 
pending a facility capability report (FCR) on Bill’s Janitor Service. 
On July 16, 1964, Northern Custodial lodged a protest with the Base 
Procurement. Officer, objecting to any proposed cancellation of award. 
An affirmative FCR on Bill’s Janitor Service was received on July 
21, 1964. 

The sole question for determination in this case is whether the 
letter of May 30 from Bill’s Janitor Service, which was received by 
the Base Procurement Office 2 full days in advance of bid opening 
is properly a part of its bid and should have been considered in deter- 
mining who was entitled to the award. 

Armed Services Procurement Regulation, paragraph 2-401(b), 
provides : 

(b) Unidentified bids may be opened solely for the purpose of identification, 
and then only by an official specifically designated for this purpose by the head 
of the purchasing activity. If a sealed bid is opened by mistake, the person 
who opens the bid will immediately write his signature and position on the 
envelope and deliver it to the aforesaid official. This official shall immediately 
write on the envelope an explanation of the opening, the date and time opened, 


the invitation for bids number, and his signature, and shall then immediately 
reseal the envelope. 


ET 
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The record shows that the subject invitation for bids was the only 
janitorial services procurement out for bids at the Air Force Base 
during the period in question, and was the only invitation for bids 
issued by that Base on which Bill’s Janitor Service had ever re- 
quested an opportunity to bid. The record also shows that the sub- 
ject letter was addressed to the Base Procurement Officer. It is our 
view that the person who opened the letter should have referred it 
to the procurement officer promptly. Undoubtedly, this officer after 
reading the letterhead would be sufficiently cognizant of the fact that 
at this time there was only one janitorial services procurement out 
for bids, and would have tried to relate the letter to a prior sub- 
mitted bid. If there were any doubts in the matter Mr. Powell could 
have been contacted for confirmation before bid opening. 

As stated, however, by the Chief, Procurement Operations Division, 
after bid opening it would not have been proper to request a clarifi- 
cation of the discount offer from Mr. Powell. We agree that from 
the evidence known to the contracting officer after the bid opening 
and prior to award it should have been obvious without any confir- 
mation that the letter of May 30 modified the bid of Bill’s Janitor 
Service and was proper for consideration in evaluating its bid. Ac- 
cordingly, we are of the opinion that award of the contract properly 
should have been made to Bill’s Janitor Service as the low responsible 
bidder. 

Regarding the protest of Northern Custodial Engineering Com- 
pany, the advertising statutes require that the contracting officer shall 
make award of a contract to the lowest responsible bidder. Based 
upon all the facts and circumstances involved herein, it is determined 
that Northern Custodial is not the lowest responsible bidder, and the 
award of the subject contract to that company on June 8 should be 
canceled, and award made to Bill’s Janitor Service. 


[B-154574] 


Pay—Active Duty—Grade or Rank—Rear Admirals 


A naval officer who at the time he is placed on the retired list and retained on 
active duty has served more than 2 years in the grade of rear admiral of the 
lower half may not have the 2 years of active duty performed prior to retire- 
ment regarded as qualifying service for active duty pay or subsequent retired 
pay of the upper half under 37 U.S.C. 202(e) and 10 U.S.C. 6487, which require 
that the 2 years of qualifying service be performed after rather than prior to 
retirement and, therefore, if the officer is retained on active duty for 2 years 
after placement on the retired list he will be entitled to the pay and allowances 
and subsequent retired pay for a rear admiral upper half. 


To the Secretary of the Navy, August 20, 1964: 


Reference is made to letter of June 25, 1964, from the Under Secre- 
tary of the Navy requesting a decision on certain questions that have 











94 DECISIONS OF THE COMPTROLLER GENERAL [44 


arisen as to the future pay status of Rear Admiral George G. Burkley, 
Medical Corps, U.S. Navy. The request for decision has been assigned 
Department of Defense Military Pay and Allowance Committee No. 
SS-N-780. 

It is stated that Rear Admiral Burkley is now serving as a rear 
admiral under a temporary appointment (while serving as physi- 
cian to the President) by the President, pursuant to Article II, 
Section 2, Clause 2 of the Constitution, with a date of rank from 
August 10, 1962. He holds the rank and receives the basic pay of a 
rear admiral of the lower half. His position on the lineal list of the 
Navy remains that of a captain. On August 29, 1964, he will attain 
age 62 and will then be subject to retirement pursuant to 10 U.S.C. 
6390, which provides that each officer retired thereunder is entitled 
to the highest grade, permanent or temporary, held by him on active 
duty. 

Consideration is being given to the retention of Rear Admiral 
Burkley on active duty after his projected retirement date of Septem- 
ber 1, 1964, at which time he will have served on active duty for more 
than 2 years in the grade of rear admiral during the present national 
emergency. Assuming that his service in that grade will be deter- 
mined to have been satisfactory you ask (1) whether immediately upon 
his retirement and retention on active duty he will become entitled 
to the basic pay of a rear admiral of the upper half, while on active 
duty, under 37 U.S.C. 202(e), or whether he would be required to 
serve satisfactorily on active duty after retirement for an additional 
period of 2 years in order to qualify for the higher rate of basic pay; 
and (2) what active service after retirement will be required to 
qualify him to receive retired pay, upon his release from active duty, 
computed on the basic pay of a rear admiral of the upper half under 
10 U.S.C. 6487; that is, whether the 2 years of active duty performed 
by him prior to retirement in the grade of rear admiral (with pay of 
the lower half) will satisfy the statutory requirement or whether it 
will be necessary for him to serve an additional 2 years on active duty 
after retirement, during a period of war or national emergency, to 
qualify for the higher retired pay. 

There is only one commissioned grade of rear admiral in the Navy. 
10 U.S.C. 5501. See also 10 U.S.C. 5442, 5447, 5449, 5761, 5767, 5772, 
5781. For pay purposes, however, rear admirals on the active list of 
the Navy are divided into two pay grades, rear admirals (lower half) 
being assigned pay grade O-7 and rear admirals (upper half) being 
assigned pay grade O-8. 37 U.S.C. 201(a). The determination of 
when rear admirals become entitled to the pay of the upper half is 
now governed by the provisions of 87 U.S.C. 202. Subsection (e) of 
that section provides: 


An officer of the Navy or the Coast Guard holding a permanent appointment 
in the grade of rear admiral on the retired list who is entitled to the basic pay 
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of a rear admiral of the lower half and who, in time of war or national emergency, 
has served satisfactorily on active duty for two years in that grade or in a 
higher grade is entitled when on active duty to the basic pay of the upper half. 


Section 6487 of Title 10, U.S. Code, provides as follows: 


Each officer holding a permanent appointment in the grade of rear admiral on 
the retired list who is entitled to the pay of the lower half of that grade, and 
who, in time of war or national emergency, serves satisfactorily on active duty 
for two years in that grade or in a higher grade, is thereafter entitled, when on 
inactive duty to retired pay equal to 75 percent of the basic pay of a rear admiral 
in the upper half of that grade. 


Subsection 202(e) of Title 37, U.S. Code, was derived from 10 U.S.C. 
5507(e) (see act of August 10, 1956, Ch. 1041, 70A Stat. 317), which 
in turn was a codification of that part of the act of April 8, 1946, Ch. 
120, 60 Stat. 86, 34 U.S.C. 428 (1952 Ed.), relating to active duty 
pay of certain retired rear admirals. Section 6487 of Title 10, U.S. 
Code, is a codification of that part of the act of April 8, 1946, relating 
to retired pay. The act of April 8, 1946, read as follows: 

That any officer of the retired list of the Navy or Coast Guard of the permanent 

grade or rank of rear admiral who is entitled to the pay of the lower half of 
that grade and who is, has been, or may be recalled to active duty and who 
in time of war or other national emergency served, serves, or may serve satis- 
factorily on active duty for a period of 2 years or more in the grade or rank 
of rear admiral or in a higher grade, shall be entitled when on active duty 
to the pay and allowances of a rear admiral of the upper half unless he is entitled 
under other provisions of law to higher pay and allowances, and he shall be 
entitled when on inactive duty to retired pay equal to 75 per centum of the pay 
of a rear admiral of the upper half unless he is entitled under other provisions 
of law to higher retired pay or allowances: Provided, That no back pay or allow- 
ances shall be held to have accrued under this Act prior to the date of its 
approval. 
At the time the 1946 act was enacted, a rear admiral on the active list 
of the line of the Navy received the pay of the lower half or the upper 
half depending upon his numerical standing on the list of rear ad- 
mirals of the line on the active list, exclusive of those carried as addi- 
tional numbers in that grade. See 23 Comp. Gen. 507. However, 
while officers on the retired list are in the Navy, they are not on the 
active list, even when performing active duty. See decision of October 
11, 1941, B-13556, and Rudd v. United States, 71 Ct. Cl. 432 (1931). 
A rear admiral became eligible to receive the pay and allowances of 
the upper half “because he was an officer on the active list and because 
of a right granted only to officers on the active list and not to officers 
on the retired list serving on active duty.” Spears v. United States, 
106 Ct. Cl. 812 (1946). See 23 Comp. Gen. 507; 26 Comp. Gen. 171, 
175; Byrd v. United States, 103 Ct. Cl. 285 (1945). 

The purpose of the act of April 8, 1946, was to correct a “long- 
standing injustice” to “members of the only group of retired officers 
with retirement pay less than the maximum for their permanent rank 
who cannot, under existing law as interpreted by the Comptroller 
General, obtain an increase in retired pay by virtue of their employ- 
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ment on active duty in their permanent rank. This is for the reason 
that * * * officers of the rank of rear admiral * * * [on] the retired 
list receiving active duty pay of the lower half cannot become entitled 
to pay of the upper half no matter how many years they serve on 
active duty. * * * as the law stands today it is impossible for a 
rear admiral who is retired with the pay of the lower half of rear 
admirals to attain equality in pay with his running mate on the active 
list.” See H. Rept. No. 1440, 79th Congress, ist Sess. 2, on S. 473, 
79th Congress, which became the 1946 act. 

The present tense of the verb “serves” in 10 U.S.C. 6487 lends itself 
most readily to the interpretation that the active duty involved must 
be performed after retirement. While the past tense is used in 37 
U.S.C. 202(e), the use there of the word “served” does not necessarily 
require a contrary conclusion. While both tenses of the verb were used 
in the 1946 act, when it is remembered that such legislation, although 
general in scope, was proposed for the purpose of benefiting possibly 
40 rear admirals who had served the required 2 years of active duty 
prior to that time, it would seem that the past tense was used to include 
such duty. As near as can be determined from the legislative history 
of that act, all such active duty was performed by the persons concerned 
after retirement. 

As originally introduced and passed by the Senate, the bill which 
became the 1946 act, S. 473, 79th Congress, applied only to a retired 
rear admiral who subsequent to retirement performed active duty 
“outside the United States in time of war or national emergency.” 
The retired rear admiral would be paired with a line officer on the 
active list of the rank of rear admiral and would then become entitled 
to the pay of a rear admiral, upper half, on the date the officer with 
whom he was to be paired became entitled to such pay. In selecting 
his running mate, all of the officer’s retired service in the rank of rear 
admiral, “including any such service prior to retirement,” was credit- 
able. The House Committee refused to accept the Senate version of 
the bill principally because it would have applied to only one retired 
rear admiral and was not general legislation that would cover all 
retired rear admirals who had served on active duty during World 
WarlI. 

While the statement later was made on the floor of the Senate 
that the distinction between the Senate bill and the House amendment 
was the elimination of the language requiring service overseas (see 
92 Cong. Rec. 2812), examination of the House Hearings and the 
language used in the amendatory act indicates a much more sweeping 
change. The running mate idea was dropped and in suggesting that 
the bill be redrafted the Chairman of the House Committee stated : 
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Captain Nunn, suppose you take the bill and consider it along the lines that 
retired officers of the rank of admiral of the lower half, who are called back 
during the World War II, and who served for a period of two or more years, 
and whose services have been satisfactory, are automatically placed upon the 
retired list with the rank of the upper half and pay of the upper half. That 
will do it? 

Captain Nunn replied : “Yes ; it will.” 


When the revised version was submitted for the Committee’s con- 
sideration, the Chairman stated : 


That simply means that all of these officers, or all of these admirals, who have 
been called back to active duty and who have had over 2 years’ active duty, 
and whose pay is in the lower half, when they are retired they get the pay of 


the upper half. Thatis allit means. * * * He is promoted for having come back 
[after retirement] and served over 2 years during the war, from the pay grade 
of the lower half and retired on pay grade of the upper half? 


Admiral Hopwood replied: “That is what this bill does.” See pages 2188 and 
2189 of the House hearings. 

In situations involving increased pay benefits for retired officers, 
the words “active duty” seem more appropriate for use in describing 
active duty after retirement than duty performed prior to that time, 
in the absence of other language indicating a contrary intent. Duty 
performed before retirement, to the extent that it is of importance in 
determining promotion rights, is credited and used at that time. It is 
believed that if the Congress had intended that the same service should 
be creditable for increased pay purposes after retirement, language so 
providing would have been included in the 1946 act as was done in 
S. 473 as originally introduced. 

In H. Rept. No. 1440 it was stated that : 

The purpose of the bill is to provide that certain retired officers of the 

Regular Navy or Regular Coast Guard recalled to active duty in the rank 
of rear admiral, who are or have been, after recall, on active duty in such 
rank in time of war or national emergency, shall receive the pay and allowances 
of a rear admiral of the upper half while on active duty and, thereafter, retired 
pay when in inactive status equal to 75 percent of such active-duty pay. 
From the foregoing, it is clear that the benefits of the 1946 act are 
applicable only to retired officers who are recalled to active duty after 
retirement and it seems reasonably clear that the active duty “after 
recall” (after retirement) referred to was the “active duty for a period 
of 2 years or more” mentioned in the 1946 act. If active duty per- 
formed prior to retirement were creditable, two officers in Admiral 
Burkley’s situation, only one of whom is recalled to active duty, even 
though such recall is for a period of but 1 day after retirement, would 
receive different retired pay, one the pay of the upper half and the 
other the pay of the lower. It seems doubtful that the Congress 
intended such results. 

In our decision of January 9, 1952, 31 Comp. Gen. 254, we stated 
that: 


The obvious purpose of the said act [of April 8, 1946] is to permit retired rear 
admirals, lower half, who are recalled to active duty after retirement and who 
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serve on active duty for two or more years in time of war, to receive active duty 
pay and allowances as rear admirals, upper half, and, upon reversion to an 
inactive status, to receive retired pay as rear admirals, upper half. 


In view of the legislative intent of restating the law without substan- 
tive change, expressed in section 49(a) of the act of August 10, 1956, 
and section 12(a) of Public Law 87-649, 76 Stat. 497, we are of the 
same opinion with respect to the provision of 37 U.S.C. 202(e) and 
10 U.S.C. 6487. That is to say, active duty must be performed for 2 
years after retirement in order to receive the benefits of such provisions 
of law. If Admiral Burkley is retained on active duty after being 
retired, he will be entitled to the pay and allowances of the upper half 
after he has served on active duty for 2 years following retirement. 
After such period of active duty and upon his subsequent release from 
active duty his retired pay would be for computation on the basis of 
the pay of a rear admiral of the upper half. 
Your questions are answered accordingly. 


[ B-154578 J 


Transportation—Dependents—Military Personnel — Children — 
Birthdays During Travel 


A dependent of a member of the uniformed services who became 21 years of age 
after the date a delayed travel authorization for transportation of the dependent 
to the member’s overseas station was issued, but before the time the dependent 
arrived at the port of aerial embarkation for overseas travel, comes within the 
purview of paragraph 7067-4 of the Joint Travel Regulations which permits each 
portion of overseas travel to be considered separately and provides that entitle- 
ment for travel at Government expense between ports of aerial or water em- 
barkation and debarkation shall be determined on the basis of the attained ages 
of the dependents on the date of embarkation and, therefore, since the dependent 
was over 21 years of age at the time of aerial embarkation, the member may 
not be reimbursed for the transportation of the dependent to the overseas 
station. 


To James L. Johnston, August 20, 1964: 


Reference is made to your letter of June 10, 1964, requesting re- 
consideration of settlement dated April 29, 1964, which disallowed 
your claim for reimbursement of expenses incurred in the transporta- 
tion of your son by commercial air from McGuire Air Force Base, 
New Jersey, to Baumholder, Germany, September 13 to 17, 1963. 

Pursuant to paragraph 105, Special Orders No. 198, Headquarters, 
Department of the Army, Washington, D.C., dated August 17, 1962, 
and paragraph 10, Special Orders 218, Headquarters, Fort Leaven- 
worth, Kansas, dated October 15, 1962, as amended, you were trans- 
ferred on a permanent change of station to the 440th Signal Corps 
Battalion at Baumholder, Germany, with port date indicated as No- 
vember 17, 1962. 
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The record shows that by message from the overseas commander 
dated October 30, 1962, concurrent travel of your dependents was not 
authorized. Your wife and son traveled from Fort Leavenworth, 
Kansas, to Zephyrhills, Florida, October 31-November 2, 1962, at 
Government expense. On August 1, 1963, Travel Authorization No. 
470 was issued to your son, James C. Johnston, authorizing travel to 
the place designated in the port call upon receipt thereof for move- 
ment to your overseas station. The port call dated September 6, 1963, 
requested your son to report at McGuire Air Force Base, New Jersey, 
not later than September 19, 1963, and your son traveled at Govern- 
ment expense from Kansas City, Missouri, arriving at McGuire Air 
Force Base on September 13, 1963. However, upon arrival, he was 
advised that since he was born on September 1, 1942, he was over 21 
years of age and therefore not entitled to transportation to Germany at 
Government expense. He thereupon traveled by commercial air, ar- 
riving at Frankfurt, Germany, September 17, 1963. 

Section 401 of Title 37, United States Code, defines a dependent as 
an unmarried legitimate child, who either is under 21 years of age or 
is incapable of self-support because of a mental or physical incapacity 
and is in fact dependent on the member for over one-half of his sup- 
port. Section 406 provides in pertinent part that a member of the 
uniformed services who is ordered to make a change of permanent 
station is entitled to transportation in kind for his dependents, to re- 
imbursement therefor, or to a monetary allowance in place of trans- 
portation in kind, subject to such conditions and limitations as 
prescribed by the Secretaries concerned. Paragraph 7067-1 of the 
Joint Travel Regulations, issued pursuant to 37 U.S.C. 406, provides 
that entitlement to transportation of dependents is based on depend- 
ency status on the effective date of the orders directing the member’s 
last permanent change of station unless travel is delayed and de- 
pendency status no longer exists when travel is commenced. Para- 
graph 7067-2, pertaining to changes in ages of dependents, provides 
in items 2 through 4, rules governing the amount of monetary allow- 
ance in lieu of transportation at rates payable in accordance with 
paragraph 7003. Paragraph 7067-3 pertains to cases involving 
delayed travel to overseas areas, wherein entitlement is determined in 
accordance with subparagraphs 1 and 2. Paragraph 7067-4, which 
pertains to cases involving travel outside the United States, provides 
that for travel to, from or between stations located outside the United 
States, entitlement to transportation of dependents shall be determined 
separately for each portion of the journey. It provides further in 
pertinent part that for travel from the old station to the port of 
aerial or water embarkation, entitlement to transportation of depend- 
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ents shall be determined in accordance with subparagraphs 1, 2, and 
3, and for travel between the ports of aerial or water embarkation and 
debarkation, entitlement to transportation shall be determined on the 
attained ages of dependents on the date of embarkation. 

Since your son commenced his travel to your overseas station from 
Kansas City, Missouri, via a port of aerial embarkation, your entitle- 
ment to reimbursement for travel from the port of embarkation to the 
port of debarkation is for determination in accordance with the pro- 
visions of paragraph 7067-4 of the Joint Travel Regulations. Inas- 
much as that subparagraph provides that entitlement for that portion 
of the travel shall be determined on the attained ages of dependents on 
the date of embarkation and since your son was over 21 years of age 
at the time of embarkation at McGuire Air Force Base, September 
16, 1963, his overseas travel was not authorized at Government expense. 
Accordingly, there is no basis for reimbursement for your son’s travel 
by commercial air from McGuire Air Force Base, New Jersey, to 
Baumholder, Germany. The settlement of April 29, 1964, is sustained. 


[ B-154893 J 


Certifying Officers—Responsibility—Interagency Services 


Certifying officers of the Department of Health, Education, and Welfare who are 
designated by the Agency for International Development under a subdelegation 
of authority to certify vouchers chargeable to Agency for International Develop- 
ment appropriations for services performed by Health, Education, and Welfare 
for Agency for International Development may have such designations regarded 
as operating as appointments to Agency for International Development for 
limited purposes for compliance with the provisions of section 1 of the act of 
December 29, 1941, 31 U.S.C. 82b, which require that certifying officers be 
employees of the agency whose funds are disbursed on the basis that the desig- 
nation was made under authority stemming from the Secretary of State to 
appoint and to revoke appointments of certifying officers. 


Certifying Officers—Responsibility—lInteragency Services 


A certifying officer of the Department of Health, Education, and Welfare who 
is designated to certify vouchers chargeable to appropriations of the Agency 
for International Development for interagency services may not have his original 
bond, which relates specifically to functions as an employee of Health, Education, 
and Welfare, regarded as sufficient under section 2 of the act of December 29, 
1941, 31 U.S.C. 82b, with respect to Agency for International Development 
certifications, and, therefore, the certifying officer must be covered by a bond 
covering the Agency for International Development functions. 


To Marvin W. Bingham, Department of Health, Education, and 
Welfare, August 20, 1964: 


This is in reply to your letter of August 3, 1964, raising questions 
as to whether you may properly certify a voucher chargeable against 
appropriations of the Agency for International Development under 
the following facts and circumstances summarized from the informa- 
tion contained in your letter and the enclosures thereto: 
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The Department of Health, Education, and Welfare and the 
Agency for International Development have recently completed ar- 
rangements under which designated certifying officers of HEW are 
permitted to certify vouchers against AID appropriations for direct 
payment of costs incurred by HEW in performing services requested 
by AID. Under the arrangements, HEW is responsible for assur- 
ing that fund limitations are not exceeded, and procedures have been 
installed to assure the availability of funds prior to obligation. 

The Chief, Accounting Division, Agency for International De- 
velopment, under a subdelegation of authority, has designated a num- 
ber of Department of Health, Education, and Welfare certifying 
officers to certify vouchers payable from AID appropriations. Each 
designee is covered by Blanket Position Bond No. 432532-B. 

Under these circumstances you, as one of the designated Department 
of Health, Education, and Welfare certifying officers, request our 
decision as to: 


1. Whether you may properly certify the voucher enclosed 
with your letter which has been presented to you for certification 
and which is chargeable directly to Agency for International 
Development appropriations under the arrangements; and 

2. Whether the Chief Disbursing Officer, Bureau of Accounts, 
Treasury Department, is authorized to disburse moneys upon the 
voucher after certification. 


These questions arise primarily because of the provisions of section 
1 of Public Law 389, approved December 29, 1941, Chapter 641, 55 
Stat. 875, 31 U.S.C. 82b, in pertinent part as follows: 

* * * disbursing officers under the executive branch of the Government shall 
(1) disburse moneys only upon, and in strict accordance with, vouchers duly 
certified by the head of the department, establishment, or agency concerned, or 
by an officer or employee thereof duly authorized in writing by such head to 
certify such vouchers * * *. 

These provisions require that the certifying officer be an officer or 
employee of the agency whose funds are to be disbursed. It has been 
held in the past, as noted in your letter, that this requirement is met 
where vouchers have been certified by an employee of one agency to 
cover the payment of obligations incurred by a second agency and the 
certifying employee has been appointed as an officer or employee of 
the second agency without compensation and designated by the second 
agency as a certifying officer. See B-55918, dated January 6, 1947. 
Over the years a number of cross certifying arrangements along these 
lines have been made. 

We understand that your designation as a certifying officer for 
AID vouchers was made under authority stemming from the Secre- 
tary of State to appoint and to revoke the appointment of certifying 
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officers. Under such circumstance we consider that the requirements 
of the quoted provisions are met on the theory that the designation 
implicitly operated as an appointment for the limited purposes re- 
quired. Accordingly, the questions presented are answered in the 
affirmative. 

In addition to the question of appointment, however, there is the 
matter of whether you are properly bonded with respect to Agency for 
International Development certifications as required by section 2 of the 
act referred to above, 31 U.S.C. 82c; the act of July 30, 1947, Chapter 
390, 61 Stat. 646, as amended, 6 U.S.C. 1, et seg.; and regulations of 
the Secretary of the Treasury, 31 CFR part 226. We have reviewed 
Bond No. 432532-B, a copy of which you submitted with your letter, 
and find that it is not sufficient to meet the requirements of these laws 
and regulations in that it relates only to your functions as an em- 
ployee of the Department of Health, Education, and Welfare. How- 
ever, for the purposes of the conclusions reached herein, it is assumed 
that the Agency for International Development holds a similar blanket 
position bond under which you are adequately covered with respect to 
such certifications you might make of that Agency’s vouchers. 

The voucher and supporting papers submitted by you are returned. 

A copy of this letter is being sent to the Secretary of the Treasury. 


[ B-154730 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Time Limitation—Commencement Postponement 

A member of the uniformed services who arrived at his overseas duty station 
without his dependents prior to April 20, 1964, the date the Joint Travel Regula- 
tions were changed to give members a right to elect a postponement of the start of 
the period of entitlement for temporary lodging allowance payments until the de 
pendents arrive, must be regarded as having his right fixed under the former 
regulations when it was mandatory that the temporary lodging allowance begin 
upon arrival of the member, and, therefore, even though the member’s depend- 
ents did not arrive at the overseas station until after April 20, 1964, the member 
is not entitled to postpone the commencement of the time for the temporary 
lodging allowance. 


To the Secretary of the Navy, August 25, 1964: 


Further reference is made to letter of June 26, 1964, and enclosure, 
from the Under Secretary of the Navy, forwarded here by the Per 
Diem, Travel and Transportation Allowance Committee (PDTATAC 
Control No. 64-23) on June 30, 1964, requesting a decision on certain 
questions which have arisen in connection with a revision of para- 
graph 4303-2b of the Joint Travel Regulations. 

That paragraph revised effective April 20, 1964, provides: 
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b. Allowance Upon Initial Assignment. The period of entitlement, upon initial 

assignment to a permanent duty station outside the United States or upon 
transfer between permanent stations outside the United States requiring change 
in residence, will not exceed 60 days. A member who arrives at an overseas 
station prior to the arrival of his dependents may, at his option, elect to have the 
temporary lodging allowance commence either upon his arrival or upon the 
arrival of one or more of his dependents. The rules governing the days of com- 
mencement of allowances in par. 4301 are also applicable to the temporary lodg- 
ing allowance. When a member with dependents is entitled to travel per diem 
or mileage on the day of arrival, no entitlement for temporary lodging allowance 
for the member himself exists for that day. The number of dependents actually 
occupying hotel accommodations will determine the rate payable for that day 
under subpar. 3a. 
The change in the provisions of that paragraph is contained in the 
second sentence which grants a member with dependents who arrives 
at an overseas duty station prior to the arrival of his dependents the 
right to elect to draw temporary lodging allowances either on his 
own requirements on arrival or on the requirements of his dependents 
who arrive at a later date. The Under Secretary states that this change 
was made due to indications that the frequent delayed arrival of de- 
pendents was resulting in heavy financial distress caused by the re- 
quired use of hotels and restaurants for the whole family pending 
arrival of household goods and delivery into quarters. He further 
states that the delay in arrival of household goods is usually unavoid- 
able since household goods are required in the United States until 
departure of dependents from their residences and personal travel is 
always accomplished more expeditiously than the movement of house- 
hold goods. 

The Under Secretary says that question has arisen in the case of an 
Air Force officer assigned to the United States Air Force Mission to 
Venezuela who reported for duty at his overseas station on permanent 
change of station from Headquarters, United States Air Force, on 
February 8, 1964, as an unaccompanied member. His family was left 
in the United States by personal preference until June 15, 1964, to 
permit his children to complete the school year. It is stated further 
that although family housing may be obtained prior to the arrival of 
dependents, such housing cannot be occupied until the arrival of the 
member’s furniture presently being used by his dependents in the 
United States, and that the arrival of the furniture at his overseas duty 
station will be delayed approximately 30 days beyond the date of 
arrival of dependents. It is indicated that although entitled thereto, 
the member has neither claimed nor drawn temporary lodging allow- 
ances in his own right upon his arrival in the hope that he could claim 
and draw such an allowance for an equivalent period covering himself 
and his dependents upon their arrival. The regulations did not at 
that time authorize an election as to when the temporary lodging 
allowance period would begin to run and the Under Secretary points 
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out that the officer’s period of entitlement under the regulations in 
effect on the date of his arrival overseas technically expired on April 
7, 1964. 

In resolving this and similar cases, our decision is requested on the 
following questions: 

1. May a member, under the circumstances enumerated above, elect to receive 
temporary lodging allowances subsequent to arrival of his dependents? 

2. If your reply is in the negative, would your reply be the same if the mem- 
ber’s period of entitlement as a member without dependents had commenced 
prior to 20 April 1964, but had not expired on the date the regulation was 
amended to permit an election? 

3. If your reply is in the affirmative to question 1, would your answer be the 
same if the member had accepted allowances in his own right prior to 20 April 
1964, but seeks to refund the amount received in order to claim the greater 
allowance? 

Paragraph 4303-2b of the regulations, in effect before April 20, 
1964, provided that a member’s period of entitlement to the temporary 
lodging allowance upon initial assignment to a permanent station 
outside the United States would not exceed 60 days. The 60-day 
period commenced on the day of the member’s arrival (the next day if 
without dependents and entitled to mileage or travel per diem on the 
day of arrival), or, under certain circumstances, the day of arrival of 
his dependents when their arrival preceded that of the member. Un- 
der the regulations such period of entitlement was continuous in all 
cases except when interrupted by the hospitalization of the member 
or his assignment to temporary duty, and consequently involved a 
right fixed and established as of a date no later than that of the mem- 
ber’s arrival. 

Under the quoted revised provisions that right was changed only to 
the extent that effective on and after April 20, 1964, the member is 
given the option to elect a postponement of the start of the period of 
entitlement, if desired, to the date of arrival of dependents where 
occurring subsequent to the member’s arrival. It necessarily follows 
that any member whose period of entitlement actually commenced 
under regulations in effect prior to April 20, 1964, could have no right 
to election thereafter by virtue of the revised provisions of paragraph 
4303-2b which became effective on that date. Accordingly, any mem- 
ber who arrived at his overseas station prior to April 20, 1964, when the 
regulations then in effect made it mandatory that the period of entitle- 
ment to the temporary lodging allowance commence upon his arrival, 
or prior thereto, cannot elect under the new paragraph 4303-2b of the 
regulations to have the period of his entitlement to the allowance com- 
mence when his dependents arrive at his overseas station. 

Question 1 is answered in the negative and the answer would be the 
same under the circumstances of question 2. 

Since question 1 is answered in the negative, no answer is required 
to question 3. 
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[ B-154522 J 


Quarters Allowance—Entitlement—Submarine Duty—Temporary 
Duty Ashore 

Although the right to quarters allowance for members of the uniformed services, 
without dependents, who, while attached to two-crew nuclear powered subma- 
rines, serve temporarily ashore for more than 15 days during periods of training 
and rehabilitation, is governed by the fact that the member’s permanent duty 
station remains the submarine where quarters are available, such members who 
are not entitled to sea duty pay while tefhporarily serving ashore for more than 
15 days during periods of training and rehabilitation at places where no Govern- 
ment quarters are available may be credited with basic allowance for quarters. 


Quarters Allowance—Entitlement—Submarine Duty—Ship Re- 
pair, Ete. 


Members of the uniformed services who, while attached to ships which are un- 
dergoing overhaul and repair, serve temporarily ashore for more than 90 days 
during periods when quarters aboard are uninhabitable and Government quarters 
ashore are not available come within the special statutory provisions in 10 U.S.C. 
7572, which fix the basis for either providing quarters or authorizing reimburse- 
ment when quarters aboard ship are uninhabitable because of overhaul or repair 
and, therefore, a basic allowance for quarters for such members would not be 
payable. 

Quarters Allowance—Entitlement—Ship and Shore Based Units 


In view of the Navy practice of assimilating fleet aviation squadrons or units. 
for duty purposes to ship organizations, members of fleet aviation squadrons 
or units while temporarily serving away from their permanent stations where 
quarters are available are entitled to quarters allowance on the same basis as 
members attached to ships, regardless of whether the unit is ship-based or shore- 
based. 

Quarters Allowance—Entitlement—Ship and Shore Based Units 


Members of fleet aviation squadrons or units who temporarily serve away from 
their ship-based or shore-based permanent stations at places where Government 
quarters are not available are entitled to basic allowances for quarters for the 
periods of temporary absences when no ship overhaul or repair is involved and 
when the members are not entitled to sea duty pay. 


To the Secretary of the Navy, August 27, 1964: 


Further reference is made to letter of June 18, 1964, from the As- 
sistant Secretary of the Navy (Financial Management) requesting 
a decision on several questions as to the entitlement of members with- 
out dependents to basic allowance for quarters in the situations set 
forth and described in that letter. The request. for decision was as- 
signed submission No. SS-N-771 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

The Assistant Secretary states that members attached to (1) two 
crew nuclear-powered submarines, (2) ships undergoing overhaul, and 
(3) fleet aviation squadrons serve various periods of duty ashore while 
remaining attached to their permanent stations. The Assistant Sec- 
retary’s problem concerns the legality of crediting these members 
with basic allowance for quarters at the single rates while they are 
temporarily serving ashore for more than 15 days. 

The authority for payment of a basic allowance for quarters to 
members of the uniformed services is contained in 37 U.S.C. 403. 
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Subsection (c) of section 403 precludes payment of a basic allowance 
for quarters to a member without dependents “while he is on sea duty” 
except that duty for a period of less than 3 months is not considered 
to be sea duty. The President is authorized, under subsection (g) 
of section 403, to prescribe regulations for the administration of that 
section, including definitions of the words “field duty” and “sea duty.” 
Pursuant to that authority, the President, in section 401(c) of Execu- 
tive Order 11157, dated June 22, 1964—which was issued subsequent 
to the Assistant Secretary’s letter of June 18, 1964, and which revoked 
the Executive orders cited in that letter—defined the term “sea duty” 
for quarters allowance purposes, as meaning service performed by 
either officers or enlisted members under conditions for which “sea 
duty” pay is payable to enlisted members in accordance with section 
305 of Title 37, U.S. Code, and regulations issued thereunder. The 
conditions under which special pay for sea duty is payable to enlisted 
members is prescribed by the President in section 202(a) of the same 
Executive order (E.O. 11157), and provides, in pertinent part, as 
follows: 


Sec. 202. (a) For additional-pay purposes, and except as otherwise provided 
in section 203 hereof, the term “sea duty” shall mean duty performed by en- 
listed members : 

(1) While permanently assigned to a vessel, ship-based staff, or ship-based 
aviation unit pursuant to orders issued by competent authority, including— 

(i) periods not in excess of 15 consecutive days each while on temporary 
additional duty ashore or while temporarily based ashore. (The term “tem- 
porarily based ashore” refers to a ship-based staff or a ship-based aviation 
unit that has been landed ashore with intent to return to a ship.) 


In view of those provisions of the Executive order, the Assistant 
Secretary suggests that under the above referred to statutory provi- 
sions, officers may be entitled to basic allowance for quarters during 
those times when sea pay for enlisted members of the respective crews 
is not payable. 

Under the provisions of 10 U.S.C, 7572, the Secretary of the Navy 
is authorized to (a) provide lodging accommodations for a member on 
sea duty who is deprived of his quarters on board ship because of 
repairs or because of other conditions which make his quarters unin- 
habitable, or (b) to reimburse any officer who is not entitled to a basic 
allowance for quarters for expenses incurred in obtaining quarters 
in an amount not more than the basic allowance for quarters of an 
officer of his grade, if it is impracticable to furnish accommodations 
under (a). This authority is being used, the Assistant Secretary 
says, to reimburse officers without dependents for the cost of providing 
their own quarters when quarters cannot be hired by the Government. 
It is stated that this procedure is bulky and time-consuming. 

Pertinent administrative regulations governing the payment of 
basic allowance for quarters to officers without dependents are con- 
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tained in paragraphs 044036-1c(2) and 044036-1d(3) of the Navy 
Comptroller Manual and provide, in part, as follows: 


(2) While Absent From Permanent Duty Station. Except in the case of field 


duty as explained herein, the status of an officer without dependents at his 
permanent duty station, while such permanent duty station remains unchanged, 
determines his right to basic allowance for quarters during the following pe- 
riods, regardless of the fact that government quarters may be occupied at other 
than his permanent duty station or that a travel per diem allowance may be paid: 

1. periods of absence on temporary additional duty and travel incident 

thereto, 
2. periods of leave, 
3. periods of hospitalization. 


Thus an officer without dependents who is entitled to receive basic allowance 
for quarters will continue, while his permanent duty station remains unchanged, 
to receive such allowance while absent from his permanent duty station under 
the conditions described in items 1, 2, and 3. However, if the temporary addi- 
tional duty is sea duty, as defined in subpar. a, and extends for a period of three 
months or more, an officer without dependents is not entitled to basic allowance 
for quarters for any portion of such period. * * * 


. * © 2 * * e 
(3) While Absent From Permanent Duty Station. The same principles of 


entitlement for an officer without dependents who is absent from his permanent 
duty station ashore as described in subpar. c(2) similarly apply to an officer 
without dependents who is ‘absent from his permanent duty station when the 
permanent duty station is sea duty. 


In our decision of July 2, 1962, B-147521, cited in the Assistant Sec- 
retary’s letter, there was considered a request for removal of exceptions 
taken to per diem payments to members assigned to temporary duty 
in connection with the conversion of U.S.S. Coral Sea at the Puget 
Sound Naval Shipyard. It was reported that the Government quar- 
ters available for the members concerned were considered to be sub- 
standard and inadequate for permanent occupancy or temporary duty 
contemplated in excess of 60 days. In that decision we said that while 
such a determination would afford an officer an option to occupy in- 
adequate quarters at his permanent station or receive a quarters allow- 
ance under 37 U.S.C. 252, it gave the officers on temporary duty no 
such option to occupy the available quarters or receive per diem with- 
out reduction because of such available quarters. We concluded that 
the determination of inadequacy of quarters did not establish their non- 
availability for per diem purposes and was improper under the con- 
trolling regulations. Also, members serving on a vessel, or in com- 
parable situations (fleet activities), for whom quarters are available 
are not entitled to a basic allowance for quarters unless the quarters 
are uninhabitable and he-is furnished no other quarters. 35 Comp. 
Gen. 10; 42 Comp. Gen. 65. 

The questions presented relate to 3 separate and distinct situations 
and will be separately stated and answered in the order presented. 


Question 1 
May members attached to two-crew nuclear-powered submarines be credited 


basic allowance for quarters au the single rates while temporarily serving ashore 
for more than 15 days during periods of training and rehabilitation? 
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In the case of members assigned to duty on board nuclear—powered 
submarines during periods of training and rehabilitation ashore, the 
Assistant Secretary says their permanent duty station (designated 
post of duty) is deemed to be the submarine to which assigned. The 
Navy Travel Instructions, paragraph 4057, state that, technically, 
the submarine itself is the duty station of both crews (off-ship and 
on-ship). Since there is not involved in such cases any ship repair 
or overhaul activity and the quarters aboard ship clearly are habita- 
ble, and as the off-ship crew undergoing training and rehabilitation 
ashore for a period in excess of 15 days remains permanently attached 
to the ship while serving on duty ashore, we believe the rights of the 
members of such crews to quarters allowance while ashore are gov- 
erned by paragraph 044036-1d(3) of the Navy Comptroller Manual. 

Since the submarine is a member’s permanent duty station, and 
since such member otherwise entitled to sea duty pay is not in a “sea 
duty” status within the meaning of section 202(a) (1) (i) of Executive 
Order No. 11157, for purposes of sea duty pay during periods of 
temporary duty ashore in excess of 15 days, the members concerned 
may be credited with basic allowance for quarters while temporarily 
serving ashore for more than 15 consecutive days during periods of 
training and rehabilitation, provided no Government quarters are 
available for their occupancy. 35 Comp. Gen. 10 and 42 Comp. Gen. 
65, cited above. In this regard while Congress saw fit to compensate 
members for the discomforts and dangers of service on nuclear-powered 
submarines by authorizing incentive pay for periods of training and 
rehabilitation (37 U.S.C. 301(a) (2) ), such action affords no basis for 
concluding that Congress intended to authorize payment of a basic 
allowance for quarters to members without dependents while tem- 
porarily serving ashore even though available quarters have been 
determined to be inadequate. Question 1 is answered accordingly. 


Question 2 


May members attached to ships which are undergoing overhaul and repair, 
but remain in a commissioned status, be credited basic allowance for quarters at 
the single rates while temporarily serving ashore for more than 90 days during 
periods that quarters aboard ship are uninhabitable? 


It is stated that ships in commission frequently undergo overhaul 
or repair in Government or commercial shipyards, and the crews of 
these ships remain attached thereto and participate in the repair or 
overhaul function. It is stated that frequently berthing facilities for 
the ship become uninhabitable for periods of more than 90 days due 
to repairs or renovations and it becomes necessary to berth the crew 
ashore. Government quarters ashore may not be available or the 
available quarters may be uninhabitable. 
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It is our understanding that quarters are always provided on board 
for members assigned to a vessel and legally a basic allowance for 
quarters is not payable when the member is assigned adequate Govern- 
ment quarters. Where the quarters aboard ship are made uninhab- 
itable because of overhaul or repair, the law mentioned above (10 
U.S.C. 7572) specifically fixes the basis for providing quarters or 
authorizing a reimbursement therefor. In view of such special 
statutory provisions we do not believe there would be any basis to 
authorize a basic allowance for quarters for members in this category. 
See B-144363, December 7, 1960, copy enclosed. Question 2 is an- 
swered in the negative. 

Since questions 3, 4, and 5 pertain to fleet aviation squadrons or 
units, those questions will be considered together. 


Question 3 


May members attached to fleet aviation squadrons or units which operate at 
sea be credited basic allowance for quarters at the single rates while serving 
ashore for periods of more than 15 days? 


Question 4 


May members attached to fleet aviation squadrons or units, which are ad- 
ministratively classified as sea duty but do not operate at sea from ships, be 
credited basic allowance for quarters at the single rates while serving ashore? 


Question 5 


If the answer to question 4 is in the negative may the members be credited basic 
allowance for quarters if the conditions remain the same, except that the duty 
is administratively classified as shore duty? 

With respect to these questions, the Assistant Secretary says that 
fleet aviation squadrons are assigned permanent duty stations ashore. 
These stations are the places at which it is intended the squadrons will 
perform their primary functions when not operating at sea or de- 
ployed to other remote areas, and are the places at which the admin- 
istrative functions are performed for the squadron. It is stated that 
the permanent stations are similar to home ports of the ships in that 
they are places to which dependent’s transportation and shipment of 
household goods are authorized. It is further stated that the majority 
of the aviation squadrons are designated as fleet units or activities and 
support fleet operations under the control of the fleet commanders. 
The aviation squadrons fall within two categories, namely, those which 
operate at sea from ships and those which operate solely from air 
fields ashore. For those squadrons operating at sea, the proportion 
of their duty at sea varies from a relatively small proportion to an 
almost total proportion and invariably their duty is classified, for 
administrative purposes, as sea duty. For those squadrons operating 
solely from air fields ashore, it is stated that the member’s duty may 
be classified, for administrative purposes, as either sea duty or shore 
duty. 
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In the decision of July 30, 1962, 42 Comp. Gen. 65, referred to above, 
there was considered the case of the officer, whose wife was also a 
member of the uniformed services, attached to a fleet squadron whose 
permanent duty station was the Navy Air Station, Barber’s Point, 
Hawaii. In that decision we concluded as follows: 

Since Commander Phelps is assigned to a unit which is a fleet activity he, 
of course, would be furnished necessary quarters while serving at sea, and 
presumably such quarters aboard, or others ashore in lieu of the quarters aboard, 
are provided for him and the other members of the unit during periods that it 
is not away from its permanent base, such base not being considered as a shore 
station but corresponding to the home port of a vessel. Thus, it would appear 
that his situation is comparable to that of a member serving on a vessel and no 
basis is presented for applying any different rule with respect to entitlement 
to quarters allowance. 

As indicated in that decision it is our opinion that in view of the 
operational requirements of fleet aviation squadrons and units and the 
Navy practice of assimilating these organizations to ships for duty 
assignment purposes, members attached to such squadrons or units 
are to be regarded as entitled to credit of basic allowance for quarters 
on the same basis as members attached to a ship regardless of whether 
the squadron or unit is ship-based or shore-based. Accordingly, as 
in the case of members attached to two-crew nuclear—-powered sub- 
marines, the rights of members attached to such squadrons or units 
while temporarily away from the base of the squadron or unit are 
governed by paragraph 044036-1d(3) of the Navy Comptroller 
Manual. Since the ship or shore station, as the case may be, is the 
member’s permanent duty station and no question of ship overhaul or 
repair appears to be involved, he may be credited with basic allowance 
for quarters for any period of temporary absence from that permanent 
duty station when he is not entitled to sea duty pay and no Govern- 
ment quarters are available for his occupancy. Questions 3, 4, and 
5 are answered accordingly. 

Concerning this problem, generally, if as urged by Ensign David 
A. Johnston, USNR, whose case was forwarded here by letter dated 
July 6, 1964, from the Assistant Secretary of the Navy, the present 
statutory provisions governing the credit of basic allowance for quar- 
ters in the cases here concerned do not adequately meet the needs of 
the naval service, the matter would appear to be one for consideration 
by the Congress. 


[ B-154766 J 


Fraud—False Claims—Effect of Contracting Officer and Contract 
Appeals Board Decisions 


A decision by a contract board of appeals to allow a contractor a claim that may 
be partially tainted with possible fraud does not create any right or obligation 
on the Government and under the longstanding, judicially recognized rule, that 
administrative, accounting and auditing officers have a duty to refuse and 
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prevent payment of public moneys under any agreement as to which there is 
a reasonable suspicion of irregularity, collusion, or fraud, payment from appro- 
priated funds of any amount on account of the decision of the board may not 
be authorized. 


To the Secretary of the Army, August 28, 1964: 


Reference is made to letter dated July 17, 1964, from the Acting 
Director of Procurement, Office of the Assistant Secretary, of your 
Department, requesting a decision as to the propriety of payment, in 
view of the evidence indicating fraud and the provisions of the For- 
feiture Statute, 28 U.S.C. 2514, of an award of $54,023.24 made by 
the Armed Services Board of Contract Appeals to the Aywon Wire & 
Metal Corporation, Brooklyn, New York, on account of a claim dated 
November 15, 1956, in the total sum of $144,014.22 alleged to be due 
under facilities contract No. DA 30—-069-ORD-1011, entered into 
April 23, 1953. 

The first of two specific questions presented in the letter is as 
follows: 

a. Recognizing that 28 USC 2514 requires forfeiture of a false claim, is pay- 
ment of an ASBCA award proper under circumstances where the Board has 
refused to consider and decide as an incident of the appeal proceedings the 
question of fraud allegedly committed by the Appellant, because of lack of 
jurisdiction? 

Summarizing the pertinent facts and circumstances stated in the 
letter, on May 16, 1952, a price redeterminable supply contract DA 30- 
069-ORD-666 was executed for 500,000 metal parts for the 3.5 rockets, 
the contract price of which was not predicated on the use of Govern- 
ment-owned equipment. Subsequently, Government facilities were 
shipped to the contractor for use in the performance of contract 
ORD-666, subject to the Government’s right of consideration thereof 
in later negotiations. Facilities contract DA 30-069-ORD-1011 was 
entered into with the contractor on April 23, 1953, which was modified 
by Supplement No. 1 dated June 17, 1953, to add the Government- 
owned equipment shipped to the contractor as Schedule “B” of the 
contract. The understanding of the Army’s negotiators of their agree- 
ment regarding the supply and facility contracts was that the con- 
tractor would absorb the costs of transporting and installing the 
Government-owned equipment as an expense of performing contract 
ORD-666. 

On November 15, 1956, Aywon submitted a claim for payment in the 
amount of $144,014.22 under the facilities contract, consisting of 
the following items: 


Trucking and rigging paid to trucker by name of N. Arnold $52, 000. 00 





Installation labor 39, 321. 37 
Overhead 39, 321. 37 
Materials 13, 371. 48 

Total 144, 014. 22 


794-032 O-66—10 
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From a decision by the contracting officer, April 9, 1958, denying the 
claim, the contractor prosecuted an appeal under the contract’s “Dis- 
putes” clause before the Armed Services Board of Contract Appeals. 
The Board sustained the claim in the sum of $54,023.24 by decision of 
September 27, 1963, ASBCA No. 4966, as modified by decision dated 
December 20, 1963, on a motion by the Government that the Board 
reconsider and dismiss the appeal for lack of jurisdiction or reopen the 
case on the merits. 

The hearing on the appeal was held on July 6 through 22, 1959. 
Conferences with the contractor prior to the hearing and testimony 
and evidence generated at the hearing disclosed facts and circum- 
stances indicating the possibility of misrepresentation and deliberate 
falsification and duplication of claims by the contractor. As a result 
of an investigation the consideration of the appeal by the Board was 
suspended and the matter was submitted to the Department of Justice 
for appropriate action. 

By letter dated June 14, 1962, advice was received from the Chief 
of the Civil Frauds Section of that Department to the effect that a 
determination had been made that a civil action under the False 
Claims Act, 31 U.S.C. 231, was not warranted at that time and, con- 
sequently, that office had no objection to the rendition of a decision by 
the Board on the appeal. It was stated that the Department’s decision 
was “prompted primarily by practical considerations and it was 
reached notwithstanding our belief that there is substantial evidence 
of fraud.” 

The Board thereafter rendered its decision September 27, 1963, 
stating in part as follows: 

After hearing this appeal the Board was directed (see Part 6, Section 1, 
Army Procurement Procedure) to suspend action and the matter was investi- 
gated by the Department of Justice. Thereafter, and contrary to the procedure 
followed in Harry Lev. ASBCA No. 2869, 25 July 1961, 61-2 BCA par. 3118, 
(where the Government and the Department of Justice joined in a motion to 
dismiss [which was granted] upon the basis that determinations with respect to 
fraud and false claims were to be made by the courts) the suspension was 
lifted and the Board was authorized to proceed on the appeal. Cf. Dallas Scrap 
Baling Corp., ASBCA No. 5778, 14 December 1961, 61-2 BCA par. 3251 on page 
16,842, and Dawson Engineering Company, ASBCA No. 7762, 14 May 1963, 1963 
BCA par. 3759. 

Because of the nature of the statutes concerned; for the reasons set forth 
in Harry Lev, ASBCA No. 2869 supra; and because of the assignments within 
the Department of the Army with respect to responsibility for false claims, 
fraud, and other criminal conduct, (Part 6, Section 1, API’): the Board con- 
cludes that it is not within its jurisdiction to find that all or a portion of 
appellant’s claim or of the testimony or documentary evidence presented in 
support thereof is, in this case, false or fraudulent and to deny or forfeit the 
claim, in whole or in part, upon the basis of such a finding. Cf. Atlas Can Corp., 
ASBCA No. 3381, 6 June 1960, 60-1 BCA par. 2651. pages 13,165 and 13,177-8. 

The Board accordingly does not decide whether appellant’s claim is false 


or fraudulent; does not decide whether any testimony is, or any documents 
prepared or used by appellant are, fictitious and false; and makes no factual 
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findings with respect to such matters. In weighing the evidence presented in 
support of the claim the Board has, of course, considered the Government’s 
objections thereto just as it has considered appellant’s objections to evidence 
relied on by the Government. The Board observes that in weighing evidence 
it may decide that certain evidence is not persuasive or is in error without decid- 
ing—or having any need to decide—that such evidence is false, fictitious, or 
fraudulent. 


The Government filed a timely motion “that the Board reconsider 
its decision in subject appeal and as a result thereof dismiss the appeal 
for lack of jurisdiction or reopen the case on the merit.” In denying 
this motion the Board stated as follows: 


The request that the appeal be dismissed for lack of jurisdiction is made for 
the first time in the motion and is based on a letter by the Department of 
Justice to the Government in which the belief was expressed that “there is 
substantial evidence of fraud.” Peculiarly enough this was the letter lifting 
a Department of Justice suspension and authorizing the Board to proceed with 
a decision on the merits. The lifting of the suspension and the authorization 
to proceed were known to the Board. The references in the letter to fraud and 
to possible later reliance on the fraud sanction of 28 U.S.C. 2514 in court pro- 
ceedings were not before the Board as they were in an ex parte communication 
between the Department of Justice and the Government which was not a part 
of the Board’s record on the appeal. 

The Board had jurisdiction to decide in its original decision that which it 
did decide. In that decision it correctly disclaimed jurisdiction to find fraud. 
This is not to say that the issue of fraud is foreclosed because we are not 
unmindful of the fact that administrative, accounting, and auditing officers 
sometimes refuse payment of public monies when they have a reasonable sus- 
picion of fraud, thus reserving the matter for scrutiny in the Courts. In this 
case the Court would be in a position to try and decide the fraud issue over 
which this Board has no jurisdiction if the Government believes that the 
Court would decide that monies otherwise due are to be declared forfeited 
because of fraud. 


It is also pointed out in the letter of July 17, 1964, that an important 
witness for the Government had refused to appear and testify in the 
proceedings on the appeal despite repeated requests to do so, and 
that no statement or deposition by him was introduced in evidence at 
that time. However, asa result of an investigation subsequently made 
by the Federal Bureau of Investigation, his affidavit was taken which 
was submitted by motion to the Board and made a part of the Board’s 
record. This affidavit disclosed that a discrepancy exists between this 
individual’s statement of the amounts of money received from the 
contractor and the contractor’s claim as to how much he was paid, 
which is relevant to the trucking and rigging costs claimed by the 
contractor in the amount of $52,000. 

The provisions of 28 U.S.C. 2514, popularly referred to as the 
Forfeiture Statute, are as follows: 


A claim against the United States shall be forfeited to the United States by 
any person who corruptly practices or attempts to practice any fraud against 
the United States in the proof, statement, establishment, or allowance thereof. 

In such cases the Court of Claims shall specifically find such fraud or attempt 
and render judgment of forfeiture. (June 25, 1948, ch. 646, 62 Stat. 978.) 
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In construing the former section 279 of this title, 28 U.S.C. 279 
(1946 Ed.), the Court of Claims has emphasized that these provi- 
sions should be enforced rigidly to protect the Government against 
the payment of false and fraudulent claims. Furay v. United States 
(1899), 34 Ct. Cl. 171; Terrill v. United States (1900), 35 Ct. Cl. 218. 
In the case of Jerman v. United States (1942), 96 Ct. Cl. 540, at page 
552, the Court of Claims stated : 

* * * We do not think that Congress would have had any reason for dis- 

tinguishing between, or showed any intention to distinguish between, the pres- 
entation of a false invoice to a purchasing agent of the government having 
authority to issue a voucher for its payment, and a similar presentation to the 
Comptroller General or to the court. In any case its purpose is to fraudulently 
obtain money from the United States.. The statute seems to us to mean that 
such an attempt results in the forfeiture of whatever right might have otherwise 
resulted from the transaction. See Furay v. United States, 34 C. Cls. 171; New 
York Market Gardeners’ Association v. United States, 43 C. Cls. 114. 
Cf. Arlington Trust Co. v. United States (1951), 121 Ct. Cl. 32; also 
United States v. National Wholesalers (9th C.A. 1956), 236 F. 2d 
944, holding that the test of whether a claim is false must be as of 
the date when the claim is made. What may be regarded as “substan- 
tial evidence” of fraud under the False Claims Act is carefully con- 
sidered in United States v. St. Lowis Clay Products Co. (D.C. Mo. 
1946) , 65 F. Supp. 645. 

As recognized in the Board’s decision in this case, it seems abun- 
dantly clear that the determination of fraud is a question of law that 
is beyond the power of administrative officials to determine which 
necessarily includes contracting officers and boards of appeal who are 
their representatives. In United States v. Wunderlich (1951), 342 
U.S. 98, the opinion by Mr. Justice Minton for the Supreme Court 
emphasized “this Court has consistently upheld the finality of the 
department. head’s decision unless it was founded on fraud, alleged 
and proved.” “So fraud is in essence the exception,” it was stated, 
but the opinion went on to say, “By fraud we mean conscious wrong- 
doing, an intention to cheat or be dishonest.” Because of the apparent 
intention to narrow the exception to actionable fraud of Government 
representatives, the ruling received considerable, unfavorable criti- 
cism. Congress thereupon passed legislation approved May 11, 1954, 
68 Stat. 81, 41 U.S.C. 321, popularly called the Wunderlich Act, 
which expressly (1) prohibits the pleading of the provision of any 
contract with the United States relating to finality or conclusiveness 
of any decision of the head of any department or agency or his duly 
authorized representative or Board on disputed questions of fact 
thereunder as limiting judicial review of any such decision to cases 
where fraud by such official or his representative or board is alleged ; 
(2) makes such administrative decisions final and conclusive unless 
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the same are fraudulent or capricious or arbitrary or so grossly er- 
roneous as necessarily to imply bad faith, or not supported by sub- 
stantial evidence; and (3) prohibits the inclusion in Government 
contracts of provisions making the decision of any administrative 
official, representative or board final on a question of law. In re- 
porting on this legislation, the House Committee on the Judiciary 
stated its purpose was to overcome the effect of the Wunderlich case, 
and to prescribe fair and uniform standards for the judicial review 
of administrative decisions under contracts “in the light of the rea- 
sonable requirements of the various Government departments and 
agencies, of the General Accounting Office and of Government con- 
tractors.” See H. Rept. No. 1380, 83d Congress, 2d Session. 

Since by operation of the Forfeiture Statute a person, such as a 
contractor, who corruptly practices or attempts to practice any fraud 
against the United States in the proof, statement, establishment or 
allowance of a claim against the United States forfeits whatever right 
might have otherwise resulted from the transaction, and the Court of 
Claims must by statutory mandate render judgment of forfeiture, it 
seems manifest that no enforceable right in the contractor or obli- 
gation on the United States can stem from a claim tainted with fraud 
nor can a right or obligation be created or revived by a decision 
rendered by a contracting officer on such claim or by a board’s decision 
upon appeal. Thus, in United States v. United States Cartridge Co. 
(D.C. Mo. 1948), 78 F. Supp. 81, at 83-84, it was stated that the con- 
tracting officer under the contract considered had power to adminis- 
tratively settle disputes of fact arising in the execution of a contract, 
not crimes in the nature of frauds of fact resulting from its execution ; 
that settlement of civil responsibility for fraud as well as criminal 
responsibility was beyond the authority of the contracting officer in 
making settlements under the provisions of the Contract Settlement 
Act of 1944, 41 U.S.C. 101, et seg. (1958 Ed.). See, also, Jnternational 
Potato Corp. v. United States (1958), 142 Ct. Cl. 604, wherein the 
Court of Claims held that under the standard contract “Disputes” 
clause, the contracting officer had neither the authority nor duty to 
render a decision with respect to the alleged fraud. Cf. United States 
v. Mississippi Valley Co. (1961), 364 U.S. 520, where the findings by 
the Court of Claims which the parties had agreed to rely upon were 
accepted by the Supreme Court as sufficient to dispose of the issues 
presented, but it was pointed out, at page 526, “our reliance upon the 
findings of fact does not preclude us from making an independent 
determination as to the legal conclusions and inferences which should 
be drawn from them.” 

As to the reduction of the amount and partial payment of a false 
claim, it seems well established that even the Court of Claims does 
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not have the right to divide a claim which is tainted with fraud and 
allow recovery on part of it. See the cases cited in our decision 23 
Comp. Gen. 907; also Mervin Contracting Corporation v. United 
States (1941), 94 Ct. Cl. 81; Little v. United States (1957), 138 Ct. Cl. 
773; Kamen Soap Products Company, Inc. v. United States (1957), 
140 Ct. Cl. 566, certiorari denied (1958), 357 U.S. 939; and Wagner 
Iron Works v. United States (1959), 146 Ct. Cl. 334. Partial settle- 
ments administratively would defeat the intent and purpose of the 
Forfeiture Statute which is based on the sound principle that fraud 
destroys the validity of everything into which it enters and vitiates 
the most solemn contracts and documents, even judgments. Cf. 23 
Am. Jur., Fraud and Deceit, section 19, and the authorities cited. 

Furthermore, under the rule which has been judicially recognized 
for so long and so often declared in decisions of our Office that it has 
become a landmark in the disposition of claims involving irregularities 
and possibly fraudulent practices against the United States, it is the 
plain duty of administrative, accounting and auditing officers of the 
Government to refuse approval and to prevent payment of public 
moneys under any agreement on behalf of the United States as to 
which there is a reasonable suspicion of irregularity, collusion, or 
fraud, thus reserving the matter for scrutiny in the courts when the 
facts may be judicially determined upon sworn testimony and com- 
petent evidence and a forfeiture declared or other appropriate action 
taken. Longwill v. United States, 17 Ct. Cl. 288, 291; Charles v. 
United States, 19 id. 316, 319; Hume v. United States, 21 id. 328, 
affirmed, 132 U.S. 406; United States v. Adams, 7 Wall. 463; Beard v. 
United States, 3 Ct. Cl. 122; McKinney v. United States, 4 Ct. Cl. 537 ; 
NP.R.R. Co. v. United States, 15 Ct. Cl. 428; also, United States v. 
St. Louis Clay Products Co. (D.C. Mo. 1946), 68 F. Supp. 902, and the 
other cases cited above. Cf. 14 Comp. Gen. 150; 15 id. 466; 17 id. 61; 
id. 240; 20 id. 507; 23 id. 907 ; 33 id. 394; 41 id. 206; id. 285. 

From a careful review of the entire matter in the light of the ap- 
plicable statutory provisions and the authorities indicated above, we 
are of the opinion that the decision of the Armed Services Board of 
Contract Appeals reasonably may not be regarded as imposing any 
obligation on the United States under the circumstances of this case. 
You are accordingly advised that certification by our Office of the 
payment from appropriated funds of any amount on account of the 
claim in question is not justified, and in answer to the first question 
submitted, payment administratively in this and similar cases is not 
authorized. 

We feel you will agree that in view of the answer to the first question 
submitted, an answer to the second is not required. 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 117 
[ B-154282 J 


Vehicles—Purchases—Limitation—Vehicles Acquired From Excess 
Property Lists 

Transfers of passenger vehicles acquired from other departments and agencies 
under section 202(a) of the Federal Property and Administrative Services Act 
of 1949, as amended, 40 U.S.C. 483(a), are not outside the purchase limitations 
in appropriation acts, 5 U.S.C. 78, prohibiting the purchase or hire of passenger 
motor vehicles unless authorized by an appropriation act or other law applying 
to all forms of acquisition, including Government transfers with or without 
reimbursement, embracing transfers under section 202(a), the 1949 act, a general 
law relating to all Federal property, containing no authorization to acquire 
vehicles without regard to 5 U.S.C. 78; however, the Bureau of Indian Affairs 
having relied on 26 Comp. Gen. 312 in the acquisition of excess vehicles without 
regard to the purchase limitation in the 1963 appropriation act, no action on the 
transfer will be taken. 26 Comp. Gen. 312, overruled. 


To the Secretary of the Interior, September 1, 1964: 


In the audit of the operations of the Bureau of Indian Affairs for 
the fiscal year 1963, this Office has found that passenger motor vehicles 
acquired without cost by transfers from other Government agencies 
under the provisions of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U.S.C. 471, et seg., were not con- 
sidered administratively as required to be included within the limita- 
tion to purchase 220 passenger motor vehicles contained in the appro- 
priation act for the Bureau for the fiscal year 1963. The effect of this 
action has resulted in the acquisition by the Bureau of some 53 pas- 
senger motor vehicles from the excess property lists in addition to those 
authorized in the 1963 appropriation act. Upon our inquiry into this 
matter officials of the Bureau of Indian Affairs cited as authority for 
this action a decision of this Office, 26 Comp. Gen. 312, and an opinion 
of the Solicitor, Department of the Interior, M-36145, dated Septem- 
ber 24, 1952, apparently based upon the ruling in 26 Comp. Gen. 312. 

This letter is to advise that upon review of the matter we do not 
consider the practice within your Department of regarding vehicles 
transferred from other Federal departments and agencies without 
costs as being outside the purchase limitation in the appropriation acts 
to be proper. 

The decision in 26 Comp. Gen. 312, relied upon was rendered at the 
request of the Administrator of Veterans Affairs and involved the 
application of the restrictions contained in section 5 of the act of July 
16, 1914, as amended, 5 U.S.C. 78, regarding the acquisition of pas- 
senger motor vehicles on the authorization contained in section 102 of 
the Servicemen’s Readjustment Act of 1944, 58 Stat. 284, now appear- 
ing in substantially the same form in 38 U.S.C. 5003. This latter act 
permits the Veterans Administration and the military departments to 
enter into contracts for, among others, the transfer of hospital and 
domiciliary facilities, supplies, and equipment without reimbursement. 
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Involved there were passenger motor vehicles transferred along with 

other hospital facilities from the Army and Navy which vehicles were 

an incidental part of the essential operating equipment of the hospitals. 
The pertinent provisions of 5 U.S.C. 78 read as follows: 


(a) Unless specifically authorized by the appropriation concerned or other law, 
no appropriation shall be expended to purchase or hire passenger motor vehicles 
for any branch of the Government * * *. 

+ * * * . * s 


(e) The acquisition of aircraft or passenger motor vehicles by any agency by 
transfer from another department of the Government shall be considered as a 
purchase within the meaning of this section. 


In permitting such transfers in 26 Comp. Gen. 312, with regard to the 
quoted provisions above the statement was made that these provisions 
represent a limitation upon the use of appropriated funds and since 
transfers of vehicles were permitted under section 102 of the Service- 
men’s Readjustment Act of 1944, without reimbursement the quoted 
provisions have no application to transfers of property authorized to 
be accomplished without reimbursement. 

A review of the legislative history of the amendment made to sec- 
tion 5 of the act of July 16, 1914, 5 U.S.C. 78, above, contained in 
section 16(a) of the act of August 2, 1946, 60 Stat. 810, 5 U.S.C. 78, 
shows the following to have been the understanding of the Congress 
as to the meaning sought to be accomplished by the amendment. Both 
congressional committees in reporting on this legislation (H. Rept. 
No. 2186 and S. Rept. No. 1636, 79th Congress, 2d Session) made the 
following statements: 

* * * Subsection (a) of the amended act prohibits (with certain exceptions) 
the purchase or hire of passenger motor vehicles unless specifically authorized by 
the appropriation concerned or other law. * * * Subsection (e) provides that the 
acquisition of aircraft or passenger motor vehicles by any agency by transfer from 


another department is to be considered as a purchase within the meaning of the 
foregoing. * * * [Italics supplied.] 


It seems clear from a reading of this portion of the congressional report 
that it was intended that the acquisition of motor vehicles by purchase, 
transfer, or by any means was to be prohibited. While the language 
used in the statute prohibits or limits the expenditure of an appropria- 
tion to acquire passenger motor vehicles, the understanding of the 
Congress was that the amendments to the 1914 law would actually pro- 
hibit the acquisition of passenger motor vehicles unless specifically 
authorized by an appropriation or other law. Considering that the 
provisions in subsection (e), 5 U.S.C. 78(e), quoted above were new 
provisions at the time of the 1946 amendment their obvious purpose 
was to enlarge the restrictions contained in subsection (a), 5 U.S.C. 
78 (a), concerning the purchase of passenger motor vehicles to include 
all forms of acquisition including transfers whether or not reimburse- 
ment was required. While a literal reading of the statutory language 
might not produce this result, we are of the opinion that henceforth 
the underlying intention rather than the literal language should con- 
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trol. It is the opinion of this Office, therefore, that the restrictions 
contained in 5 U.S.C. 78 quoted above are to be regarded as an absolute 
prohibition against the acquisition of such vehicles by purchase, trans- 
fer or any other means unless specific authorization for purchase or 
acquisition of vehicles is provided by an appropriation or other law. 
Transfers of passenger motor vehicles authorized under the provisions 
of section 202(a) of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 483(a), with or without reim- 
bursement, are embraced within limitations set forth in the quoted pro- 
visions above since such act is a general law relating to all Federal 
property and contains no specific authorization to acquire passenger 
motor vehicles without regard to the provisions in 5 U.S.C. 78, supra. 
Thus such transfers are required to be included within the purchase 
authorization contained in the annual appropriation acts. 

Accordingly, the rationale underlying the decision at 26 Comp. Gen. 
312 will no longer be followed. However, since the transfer of the 53 
vehicles in question was accomplished under the belief that the ruling 
in 26 Comp. Gen. 312 permitted such transfer without regard to the 
limitation expressed in the fiscal year 1963 appropriation of the Bu- 
reau of Indian Affairs, no further audit action will be taken with 
respect to this matter. 


[ B-154144 J 


Compensation—Double—Exemptions—Dual Compensation Act of 


1964—Effective Date 


The retired status of a military officer employed in a civilian position following 
retirement on February 24, 1962 for disability under 10 U.S.C. 1201 and 1372, 
while serving in the temporary grade of major in the Army of the United States 
without component under an appointment made pursuant to section 515(c) of the 
Officer Personnel Act of 1947, the grade that he held in the United States Reserve, 
comes within the scope of section 201(g) of the Dual Compensation Act, approved 
August 19, 1964, and the officer having been retired prior to the effective date 
prescribed by section 408(a) is not subject after retirement to the restrictions 
imposed by 5 U.S.C. 59a on the concurrent receipt of civilian compensation and 
retired pay, section 201(g) effective August 19, 1964 pursuant to section 403(b)— 
the act as a whole being effective December 1, 1964, as prescribed by section 
403 (a)—providing for the retroactive application of the exemption to 5 U.S.C. 59a 
restrictions to any period following retirement. 


To Colonel J. L. Clancy, Department of the Army, September 2, 
1964: 


By letter of March 4, 1964 (forwarded here with first indorsement 
of May 5, 1964, from Office, Chief of Finance), you presented for an 
advance decision the propriety of payment on a voucher stated in 
favor of Major Lester M. Flynn, O-739175, in the amount of $118.96, 
representing retired pay withheld for the month of February 1964 by 
reason of the provisions of section 212 of the act of June 30, 1932, Ch. 
314, 47 Stat. 406, as amended, 5 U.S.C. 59a. Your request for a 
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decision in the matter was assigned No. DO-A-766 by the Department 
of Defense Military Pay and Allowance Committee. 

The record, insofar as herein pertinent, shows: (1) that on Au- 
gust 10, 1955, Major Flynn was temporarily promoted and commis- 
sioned as a major in the Army of the United States under the pro- 
visions of section 515(c) of the Officer Personnel Act of 1947, 
Ch. 512, 61 Stat. 907, 10 U.S.C. 506d(c) (1952 Ed.) (see paragraph 12, 
Department of the Army Special Orders No. 158, August 10, 1955) ; 
(2) on February 24, 1956, he was appointed a major in the United 
States Army Reserve; (3) on February 23, 1962, he was relieved from 
active duty while serving in the grade of major, Army of the United 
States; and (4) on February 24, 1962, he was placed on the Army of 
the United States retired list pursuant to the provisions of 10 U.S.C. 
1201 and 1372 by reason of a physical disability incurred while entitled 
to receive basic pay (not incurred in combat with an enemy of the 
United States or as the result of an instrumentality of war). 

It is stated that Major Flynn was employed in a civilian capacity by 
the Department of the Army commencing November 28, 1962, and that 
his retired pay was reduced effective January 1, 1963, since the annual 
rate of the salary for his Federal civilian position when combined with 
the rate of his retired pay (computed in accordance with the provisions 
of 10 U.S.C. 1401, 3991, Formula B) exceeded the $10,000 per annum 
limitation prescribed in 5 U.S.C. 59a (1958 Ed.). 

Section 201(g) of the Dual Compensation Act approved August 19, 
1964, Public Law 88-448, 78 Stat. 486, provides as follows: 

A member of any of the uniformed services, serving in the Army or Air Force 
of the United States without component, under an appointment made under 
section 515 of the Officer Personnel Act of 1947, in a temporary grade higher 
than, or the same as, the reserve commission he then held, who, prior to the 
effective date prescribed by section 403(a) of this Act, was retired for physical 
disability in such temporary grade, shall not be considered as subject to the 
restriction on the concurrent receipt of civilian compensation and retired pay 


contained in section 212 of the Act of June 30, 1932, as amended (5 U.S.C. 59a), 
for any period following such retirement. 


Section 403 of that act, 78 Stat. 496, provides : 


(a) Except as provided in subsection (b) of this section, this Act shall become 
effective on the first day of the first month which begins later than the ninetieth 
day following the date of enactment of this Act. 

(b) This section and sections 201(g) and 201(h) shall become effective on the 
date of enactment of this Act. 


While the Dual Compensation Act of August 19, 1964, will not 
become effective as a whole until December 1, 1964, the provisions of 
sections 201(g) and 201(h) are expressly made effective as of the date 
of enactment of the act, August 19, 1964. Section 201(g) specifically 
provides that in the circumstances therein set forth a retired member 
of the uniformed services shall not be considered as subject to the 
restriction on the concurrent receipt of civilian compensation and 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 121 


retired pay contained in 5 U.S.C. 59a “for any period following such 
retirement.” The exemption is retroactive. See S. Rept. No. 935, 
page 5, and H. Rept. No. 890, page 9, of H.R. 7381, 88th Congress, 2d 
Sess., which became the act of August 19, 1964. 

The facts above related clearly establish that while serving in the 
Army of the United States without component under an appointment 
made pursuant to the authority contained in section 515 of the Officer 
Personnel Act of 1947, 10 U.S.C. 506d (1952 Ed.), in a temporary 
grade the same as the Reserve commission he then held as a major in 
the United States Army Reserve, Major Flynn was retired Febru- 
ary 24, 1962, for physical disability in such temporary grade. His 
retired status therefore comes squarely within the scope of the pro- 
visions of section 201(g) of Public Law 88-448 and consequently he 
must be considered as exempt from the restrictions of 5 U.S.C. 59a 
from the date of his retirement. 

Accordingly, payment on the voucher which is returned herewith 
may be made if otherwise correct. 

In view of the conclusion reached above, no reply is deemed required 
to the several additional questions presented in your letter. 


[ B-154481 J 


Pay—Promotions—Temporary—Saved Pay—Items for Inclusion 
or Exclusion 


A warrant officer in the Navy who was not transferred to an overseas duty 
station until some time after he received a temporary appointment as lieutenant 
(jg) entitling him to saved pay and allowances may not have the saved pay and 
allowance provisions in 10 U.S.C. 5596(f) construed as authorizing a subsequent 
increase in the amount of saved pay and allowances by reasons of the changed 
conditions of overseas duty and, therefore, although cost-of-living allowances 
and family separation allowances are for consideration in computing saved pay, 
the member, upon transfer overseas, is not entitled to a cost-of-living allowance 
and family separation allowance in addition to the saved pay and allowances 
he was entitled to at the time of the temporary promotion, but is only entitled to 
such allowances as a part of the pay and allowances of his temporary grade. 


To Lieutenant D. D. Cullen, Department of the Navy, September 2, 
1964: 


There has been received by second indorsement of the Comptroller 
of the Navy dated June 15, 1964, your letter dated April 28, 1964, 
requesting an advance decision as to the legality of crediting the pay 
account of Lieutenant (jg) Richard Earle Otis (SC), USN, with 
cost-of-living allowances and family separation allowance while sta- 
tioned in Vietnam. The request has been assigned Control No. DO-N- 
779, by the Military Pay and Allowance Committee, Department of 
Defense. 
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Lieutenant Otis requests payment of a cost-of-living allowance and 
family separation allowance commencing February 6, 1964. It is 
reported that on January 11, 1963, the officer accepted an appoint- 
ment to lieutenant (jg) in the Supply Corps, U.S. Navy, under the 
authority of 10 U.S.C. 5596, for temporary service, for limited duty 
only, to rank from December 30, 1962. At that time he was a warrant 
officer, W-4, on duty in the United States and apparently was paid 
the saved pay and allowances of that rank from date of promotion. 
It is indicated he was subsequently transferred to duty at Vietnam, and 
he contends that he is entitled to cost-of-living and family separation 
allowance payments from February 6, 1964, upon reporting to Navy 
Section, MAAG, Vietnam. 

The pertinent statutory provision, 10 U.S.C. 5596(f), provides that 
a person receiving a temporary appointment under that section may 
not suffer any reduction in the pay and allowances to which he was 
entitled because of his permanent status at the time of his temporary 
appointment, or any reduction in the pay and allowances to which he 
was entitled under a prior temporary appointment in a lower grade. 
Cost-of-living allowances, which are part of station allowance pay- 
ments to members on permanent assignment outside the United States, 
are authorized under 37 U.S.C. 405 which provides that without regard 
to the monetary limitations of Title 37, the Secretary concerned may 
authorize the payment of a per diem, considering all elements of 
the cost of living, to members of the uniformed services under his 
jurisdiction and their dependents, including a cost of quarters, sub- 
sistence and other necessary incidental expenses to such a member who 
is on duty outside the United States or in Hawaii or Alaska, whether 
or not he is in a travel status. Family separation allowances are au- 
thorized under the provisions of 37 U.S.C. 427 as added by section 11 
of Public Law 88-132, approved October 2, 1963, 77 Stat. 217. Sub- 
section 427(b) provides that, in addition to any allowance or per diem 
to which he otherwise may be entitled under that title, including sub- 
section 427 (a), a member of a uniformed service with dependents who 
is entitled to a basic allowance for quarters is entitled to a monthly 
allowance equal to $30 under the conditions stated therein. 

The savings provisions in 10 U.S.C. 5596(f) were derived from the 
last proviso of section 302(e) of the Officer Personnel Act of 1947, 
61 Stat. 830, 34 U.S.C. 3c(e) (1952 Ed.), the wording of which is sim- 
ilar to that of section 7(a) of the act of July 24, 1941, as amended by 
the act of November 30, 1942, 56 Stat. 1023, 34 U.S.C. 350f(a) (1952 
Ed.). In construing such statutory provisions we have held that 
upon temporary appointment a member’s pay and allowances of his 
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permanent grade are saved from reduction by reason of the temporary 
appointment, but are not saved from reduction by reason of subse- 
quent changes in conditions affecting such pay and allowances. That 
is, the statute does not operate to save or continue items of pay and 
allowances such as increased pay for flying duty, proficiency pay and 
rental and subsistence allowances to which the member would not be 
entitled, either in his permanent status or in his temporary status, 
under the conditions of his actual subsequent service. Furthermore, 
while the pay and allowances to which the member was entitled in 
his permanent grade at the time of his temporary appointment are 
not to be reduced by reason of the temporary appointment, the savings 
provision does not authorize a subsequent increase in the amount of 
pay and allowances of the permanent grade so that the member would 
receive more than he was entitled to at the time of the temporary ap- 
pointment and also more than the pay and allowances to which he 
would be entitled in his temporary position. 23 Comp. Gen. 21; id. 
147 ; 32 id. 55; 41 id. 663 ; 42 zd. 750 

Basic allowances for quarters and subsistence are items of pay and 
allowances that enter into the computation of saved pay under the 
provisions of 10 U.S.C. 5596(f). It follows that station allowances 
authorized under 37 U.S.C. 405, which are in the nature of additional 
quarters and subsistence allowances payable to members who are on 
duty at a station outside the United States, as well as family separa- 
tion allowances under the provisions of 37 U.S.C. 427(a) and (b), 
which also are in the nature of additional quarters allowances, must 
also be considered as part of the total pay and allowances in comput- 
ing entitlement of saved pay, in the absence of any statute specifically 
authorizing such allowances in addition to the member’s pay and allow- 
ances under the savings provisions of section 5596(f). We find no 
basis to conclude that either the phrase “without regard to the mone- 
tary limitations of this title” as contained in 37 U.S.C. 405, or the 
phrase “in addition to any allowance or per diem to which he other- 
wise may be entitled under this title, including subsection (a) of this 
section” as contained in 37 U.S.C. 427(b), indicate an intent by the 
Congress to exempt these allowances from the determination of entitle- 
ment to saved pay. Accordingly, Lieutenant Otis is not entitled to 
cost-of-living allowance and family separation allowance in addition 
to the saved pay and allowances to which he is otherwise entitled while 
on duty at Vietnam, such allowances being for payment, if otherwise 
proper, only as a part of the pay and allowances of his temporary 
grade. 
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[ B-154368 J 


Pay—Retired—Election of Pay Computation Method—Most 
Favorable Formula—Restrictions 


An officer of the armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to the Retired 
Reserve with over 30 years of service under 10 U.S.C. 1333 and continued on 
active duty under a temporary appointment in the same grade until meeting 
the age requirement of section 1331, when he was retired for physical disability 


” 


pursuant to sections 1201 and 1372, is not entitled to increased retired pay 
under Formula 3, 10 U.S.C. 1401, based on section 1333 service credits, notwith- 
standing the officer was credited with the active service he performed after 
transfer to the Retired Reserve in accordance with section 1208(b), section 1331 
(a) (4) imposing the additional requirement to age and service of not being 
entitled to retired pay “under any other provision of law”, and the officer retired 
for physical disability is restricted to the computation of his retired pay to 
Formula 1 or 2 of section 1401, based on percentage of disability. 


To Major J. H. Webb, Department of the Air Force, September 4, 
1964: 


Reference is made to your letter of May 18, 1964, forwarded under 
Department of Defense Military Pay and Allowance Committee Sub- 
mission No. DO-AF-776, requesting decision as to entitlement of 
Lieutenant Colonel Benjamin F. Dies, USAF, retired, to adjustment 
in retired pay as shown on the voucher attached to your letter. The 
question presented is as follows: 

May a Reserve member who has been found physically unfit for active military 
service and is eligible for retirement under Chapter 61, Title 10, U.S. Code: 

(1) have his retired pay computed under Formula 3, 10 U.S. Code 1401, if 


otherwise qualified, 
(2) or is the computation restricted to Formula 1 or 2? 


Formula 3, referred to above, is applicable in computing the retired 
pay of nonregular members and former members who apply therefor 
after having met all the requirements in section 1331 of Title 10, U.S. 
Code. Formula 1 applies in computing the retired pay of members 
retired for disability under section 1201 or 1204 and Formula 2 applies 
in computing the retired pay of members placed on the temporary 
disability retired list under section 1202 or 1205. 

You state that Colonel Dies was transferred to the Retired Reserve 
effective July 1, 1960, with over 30 years of satisfactory Federal serv- 
ice and 19.16 years of service for percentage multiple under 10 U.S.C. 
1333. At that time it was contemplated that, upon reaching the age 
of 60 years on July 19, 1962, and thereby qualifying for retired pay 
under 10 U.S.C. 1331, he would apply for such retired pay to be 
effective July 31, 1962. After he was transferred in his Reserve status, 
however, he continued serving on active duty under a temporary ap- 
pointment in the same grade until July 31, 1962, when he was relieved 
from active duty and retired by order of the Secretary of the Air 
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Force pursuant to sections 1201 and 1372 of Title 10, U.S. Code. He 
never applied for or received retired pay under section 1331. 

The retired pay of a member retired for disability under section 
1201 is for computation under Formula 1 of section 1401 of Title 10, 
which specifies 214 percent of years of service credited under section 
1208 or the percentage of disability on date when retired, as the 
member elects. Colonel Dies elected computation under Formula 1 
(2) based on his percentage of disability, 50 percent, upon advice that 
he was not entitled to credit for his active service after transfer to the 
Retired Reserve. Upon notification of an opinion dated November 8, 
1962, from the Office of the Judge Advocate General of the Air Force 
to the effect that he was entitled to credit for the active service per- 
formed after transfer to the Retired Reserve and was entitled to have 
his retired pay computed under Formula 3 of section 1401, the mem- 
ber executed a second election to receive a monthly rate of $412.30 
“Based on 214% of base pay multiplied by number of years credited 
for percentage purposes under Sec. 1333, Title 10, USC.” 

Section 1208(b) provides that a nonregular member of the Armed 
Forces shall be credited for the purpose of Chapter 61 (retirement or 
separation for physical disability) “with the number of years of serv- 
ice that he would count if he were computing his years of service under 
section 1333 of this title.” Section 1333 specifies the service creditable, 
including “his days of active service.” Section 1334(b) prior to Sep- 
tember 7, 1962, provided “Time spent after retirement or transfer to 
the Retired Reserve may not be credited in any computation of years 
of service under this chapter.” On September 7, 1962, however, that 
section was amended by Public Law 87-651, 76 Stat. 509, to prohibit 
the crediting under Chapter 67 of time spent after retirement (with- 
out pay) for failure to conform to the prescribed standards and quali- 
fications. That amendment was made effective as of August 10, 1956, 
for all purposes. Accordingly, there is now no basis for denying Col- 
onel Dies credit for his active service from July 1, 1960, through 
July 31, 1962, after transfer to the Retired Reserve in the computation 
of his years of service under section 1208(b). It will be noted that 
such credit is not based on the provisions of section 676 of Title 10 
which pertain only to members who have qualified for retired pay 
under Chapter 67 by meeting the age and service requirements pre- 
scribed in section 1331 and are retained in service by order of the Sec- 
retary. Since Colonel Dies had not reached the age of 60 years on 
July 1, 1960, he had not so qualified and section 676 could have no 
application to him. 

It appears that Colonel Dies was credited with 21.289 years of 
service computed under section 1333 to date of retirement, by including 
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his active service up to and including July 31, 1962. Under Formula 1 
of section 1401 those years would be counted as 21 based on the foot- 
note to that Formula which reads: 


Before applying percentage factor, credit a part of a year that is six months 
or more as a whole year, and disregard a part of a year that is less than six 
months. 


Under Formula 8 the fraction of a year of less than 6 months would 
not be disregarded and consequently retired pay computed under For- 
mula 3 would exceed that computed under Formula 1 in such a case, 
whereas retired pay computed under Formula 1 would exceed that 
computed under Formula 3 if the fraction of a year is 6 months or 
more. 

In 37 Comp. Gen. 794 and 38 Comp. Gen. 715 we held that since 
the members there involved had been retired for disability but were 
also entitled to voluntary retirement with 20 years of service under 10 
U.S.C. 3911 and 8911, respectively, they were entitled to have their 
retired pay computed under whichever of the two methods gave them 
the greatest benefits in accordance with the following provision in 
section 1401: 


However, if a person would otherwise be entitled to retired pay computed 
under more than one pay formula of this table or of any other provision of law, 


he is entitled to be paid under the applicable formula that is most favorable 
to him. 


Colonel Dies on the date of retirement had met the age and service 
requirements specified in section 1331 and presumably he would have 
applied for retired pay under that section if he had not been found 
physically disabled and retired for that disability. However, section 
1331(a) provides in addition to the age and service requirements the 
following additional requirement for qualification thereunder. 


(4) he is not entitled, under any other provision of law, to retired pay from 
an armed force or retainer pay as a member of the Fleet Reserve or the Fleet 
Marine Corps Reserve. 


We have held that the retirement benefits provided by section 1331 
are intended only for those nonregular members and former members 
who are not covered by any other retirement law and that such pro- 
vision was not intended as an alternate method of computing retired 
pay. 41 Comp. Gen. 458. Since Colonel Dies was entitled to disa- 
bility retired pay he could not qualify for retired pay under section 
1331. Hence, he was not a person who “would otherwise be entitled 
to retired pay” under that section and Formula 3 of section 1401 is 
not applicable to him. The voucher forwarded with your letter is not 
approved for payment and is retained in this Office. 

Question (1) is answered in the negative and question (2) is an- 
swered in the affirmative, unless the member concerned is entitled to 
higher retired pay under the “most favorable” formula discussed 
above pursuant to some other provision of law. 
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[ B-153984 J 


Family Allowances—Separation—Type 1—Missing, Interned, Etc., 
Status 


The family separation allowance authorized by 37 U.S.C. 427(b) to members of 
the uniformed services which is based in part on entitlement to quarters allow- 
ance and on the necessity to reimburse the members for added household ex- 
penses resulting from separation of the member from his dependents is, for 
purposes of determining whether it is an allowance payable during a missing 
status, in the same category as the basic allowance for quarters which is 
specifically authorized to be paid to members in a missing status rather than 
a temporary allowance that is required to be excluded, and, therefore, even 
though the family separation allowance is not an allowance specifically mentioned 
under section 2 of the Missing Persons Act, 50 U.S.C. App. 1002, it may con- 
tinue to be paid to members in a missing status if they were receiving the family 
separation allowance when the missing status began, and provided that there 
is no change in the status of the dependents to terminate entitlement. 


To Major J. H. Webb, Department of the Air Force, September 10, 
1964: 


Further reference is made to your letter of March 20, 1964, with 
enclosures, requesting a decision by this Office as to the propriety of 
payment of family separation allowance on behalf of Captain Thomas 
F. Gorton, 46014A (deceased), while he was in a missing status. 
Your request was approved as Air Force Request No. DO—-AF-762 
by the Department of Defense, Military Pay and Allowance Com- 
mittee. 

Captain Gorton is reported to have entered a missing status on 
December 6, 1963, while serving on active duty in Vietnam. His 
absence was terminated on January 27, 1964, when evidence was re- 
ceived by the Department of the Air Force that he could not have 
survived. It was determined that he died on December 6, 1963, and 
that provisions of the Missing Persons Act, 50 U.S.C. App. 1001-1015, 
were applicable and, therefore, that his designated beneficiary is due 
pay and allowances for 51 days while he was carried in a status of 
missing. 

In your letter it is stated that Captain Gorton qualified for, and was 
paid, family separation allowance from October 1, 1963, under clause 
(1) of 37 U.S.C. 427(b), which provides, in effect, that such allowance 
is payable when transportation of the member’s dependents to his 
permanent duty station or a place near that station is not authorized 
at Government expense, and his dependents do not live at or near his 
permanent station. Also, you say that Public Law 85-217, approved 
August 29, 1957, 71 Stat. 491, amended and made permanent the 
Missing Persons Act of March 7, 1942, as amended, and that section 
2 of the act of 1942, 50 U.S.C. App. 1002 (1952 Ed.), provided, in 
pertinent part, as follows: 


“Any person who is in active service and who is officially determined to be 
absent in a status of missing . . . shall, for the period he is officially carried . . . 
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in any such status, be entitled to receive or to have credited to his account 
the same pay and allowances to which he was entitled at the beginning of such 
period of absence. .. .” 


Further, you say that the language of the 1957 amendment is more 
specific and therefore more restrictive, and that section 2 as amended 
by the 1957 act, 50 U.S.C. App. 1002 (1958 Ed.), now provides, in 
pertinent part, as follows: 


“Any person who is in the active service . . . and who is officially determined 
to be absent in a status of missing ... shall, for the period he is officially 
carried . . . in any such status, be entitled to receive or to have credited to his 
account the same basic pay, special pay, incentive pay, basic allowance for 
quarters, basic allowance for subsistence, and station per diem allowances 
for not to exceed ninety days, to which he was entitled at the beginning of such 
period of absence. .. .” 


As you indicate, originally the language of the statute was general and 
provided that a member officially determined to be in a missing status 
would be entitled to receive or to have credited to his account the same 
pay and allowances to which he was entitled at the beginning of such 
period of absence. Public Law 85-217, approved August 29, 1957, 
changed the language of the statute and made it more specific and 
restrictive in that it explicitly sets forth the particular pay and 
allowances to which the member shall be entitled during the period 
of absence. 

It appears that your doubt concerning the authority to credit the 
member’s account with family separation allowance under the Missing 
Persons Act, as amended, is based on the fact that such allowance is 
not specifically mentioned in the act, and you present the following 
questions: 


a. Whether continuation of credit for family separation allowance may ex- 
tend beyond 6 December 1963. 

b. If question a is answered in the negative, would the answer be the same if 
the member had been found by governing authority to have died on a date 
later than 6 December 1963 under the provisions of Section 9 of the Missing 
Persons Act, which provides for a “presumptive” finding of death. 


In H. Rept. No. 204, dated March 18, 1957, on H.R. 5807, which was 
enacted as Public Law 85-217, it is stated that the purpose of the bill 
was to revise the Missing Persons Act, 56 Stat. 143, as amended, 50 
U.S.C. App. 1001, et seg., and to provide permanent authority for 
heads of military or other Government departments to continue pay- 
ment of the pay and allowances of military and civilian personnel 
during periods of absence from their posts of duty while in a missing 
status, to initiate and discontinue allowances of dependents of such 
personnel, and to make presumptive findings of death and other de- 
terminations under appropriate circumstances. On page 4 of the re- 
port it is explained how the bill differs from the original department 


proposal. Itisstated: 
2. The committee bill also qualifies the type of pay and allowances which 


could be received under its provisions. The Department proposal would have 
authorized the payment of travel per diem for any person who was in a per 


unt 
uch 


ore 
led 


nm 


ned 
ally 
his 
for 
ces 
uch 


nd 


bus 
ch 
D7, 
nd 


od 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 129 


diem status when he became missing. The committee did not favor this type of 
payment and consequently spelled out in the committee bill the type of pay and 
allowances which could be paid in the future. 


Thus it appears from the legislative history of the 1957 amendment 
that the purpose of the statute was to give the proper officials of the 
Government permanent authority to make determinations that persons 
are in a missing or other specified status and further to credit to their 
accounts the same pay and allowances they would have received while 
performing active duty, but not temporary allowances such as a per 
diem for travel expense. See 27 Comp. Gen. 205; compare 37 Comp. 
Gen. 659. Based on the foregoing it would appear that under the 
above-quoted provisions of the Missing Persons Act, as amended, the 
propriety of crediting family separation allowance to Captain Gorton’s 
pay account while in a missing status depends on whether family 
separation allowance falls within the category of one of the pay and 
allowances contemplated by the act. 

Section 427(b) of Title 37, U.S. Code, as added by section 11 of the 
Uniformed Services Pay Act of 1963, Public Law 88-132, approved 
October 2, 1963, provides for the payment of a family separation 
allowance to certain members under specified conditions, in pertinent 
part, as follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a member 
of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service)) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if—. 


Thus the section provides for the payment of a monthly family sep- 
aration allowance of $30 to members in an eligible grade who are 
entitled to basic allowance for quarters on behalf of dependents where 
the members are on duty under specified conditions resulting in separa- 
tion from their dependents. The purpose of this allowance is to com- 
pensate a member for the added household expenses incurred at the 
place where his dependents reside as a result of the separation of the 
member from his dependents for a substantial period of time. 43 
Comp. Gen. 332, B-131836, October 9, 1963; 43 Comp. Gen. 444, B- 
131836, November 22, 1963; 43 Comp. Gen. 783, B-154233, June 10, 
1964. 

Since the benefits authorized in section 427(b) are based in part on 
entitlement to quarters allowance and are to reimburse the member 
for added household expenses, it is our view that such benefits reason- 
ably may be regarded in the same category, within the contemplation 
of section 2 of the Missing Persons Act, as amended, as the basic 
allowance for quarters. In view of the foregoing, and since it appears 
that under the Missing Persons Act, as amended, the Congress intended 
only to exclude the crediting of temporary allowances to members in a 
missing status, it would seem that a member who was entitled to 
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family separation allowance under section 427(b) when his missing 
status began properly should continue to have credited to his account 
such allowance for the period during which he was officially carried 
or determined to be in a status of missing, etc., provided there is no 
change in the status of the dependents which would terminate 
entitlement. 

Accordingly question (a) is answered in the affirmative and no 
answer to question (b) is required. 

The voucher and other papers submitted by you are returned, pay- 
ment theron being authorized, if otherwise correct. 


[ B-154213 J 


Military Personnel—Acceptance of Foreign Presents, Emoluments, 
Etc.—Foreign Government Employment—Retired Enlisted Mem- 
bers 


A retired enlisted member of the Coast Guard who receives a salary in a civilian 
position with the State of Tasmania, Australia, is regarded as holding an “office 
of profit and trust” under the Federal Government after retirement as those 
terms are used in Article I, section 9, clause 8 of the United States Constitution, 
prohibiting persons holding such offices from accepting emoluments from a 
foreign state, so that, in the absence of the consent of Congress, the acceptance 
by the retired member of salary for employment with the State of Tasmania, 
which is considered a “foreign State,” comes within the constitutional prohibi- 
tion, and, although the constitutional provision does not specify the penalty for 
action contrary to the prohibition, effect can be given by withholding from the 
member’s retired pay an amount equal to the foreign salary received in violation 
of the Constitution. 


To C. C. Gordon, United States Coast Guard, September 11, 1964: 


Reference is made to your letter of May 15, 1964, and enclosures, 
requesting a decision as to whether Harvey E. Ward, 203-021, CBM, 
USCG, retired, is entitled to his retired pay for the period he was 
teaching for the Department of Education of the State of Tasmania, 
Australia. 

It appears that doubt arises in this case by reason of possible vio- 
lation of the eighth clause of Article 1, Section 9, of the United States 
Constitution, which provides as follows: 

No Title of Nobility shall be granted by the United States: And no Person hold- 
ing any Office of Profit or Trust under them, shall, without the Consent of the 


Congress, accept of any present, Emolument, Office, or Title, of any kind what- 
ever, from any King, Prince, or foreign State. 


The term “emoluments” is defined in Ballentine’s Law Dictionary, 
Second Edition, as “The profit arising from office or employment” and 
“that which is received as compensation for services, or which is an- 
nexed to the possession of office as salary, fees, and perquisites.” The 
term “office” is a broad general term and is defined as “The right to 
exercise a public or private employment, and to take the fees or 
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emoluments thereto belonging.” Since retired enlisted members of 
the United States Coast Guard remain a part of the service and are 
subject to recall to active duty in time of war or national emergency, 
it appears proper to view them as holding an office of profit and trust 
under the Federal Government after retirement. Compare 1 Comp. 
Gen. 700. The question for consideration, therefore, is whether ac- 
ceptance of the civilian position in question constituted private em- 
ployment or the acceptance of an “Office” or “Emolument” from a 
“foreign State” within the meaning of the constitutional provision 
under consideration. 

While no judicial precedent specifically stating the meaning of the 
term “foreign State”, as it is used in the constitutional provision, has 
been found, in the case of Burnet v. Chicago Portrait Co., 285 U.S. 
1 (1931), it was held that New South Wales, although a component 
state of the Commonwealth of Australia and, as such, without inter- 
national status, was a “foreign country” within the meaning of section 
238(e) of the Revenue Act of 1921, approved November 23, 1921, Ch. 
136, 42 Stat. 259. Under section 238(e), a domestic corporation 
owning a majority of the voting stock of a foreign corporation from 
which it receives dividends was entitled to a credit against United 
States income tax of certain income taxes paid during the same tax- 
able year “to any foreign country.” It would seem to follow that the 
State of Tasmania must be considered a “foreign State” within the 
meaning of the constitutional provision. Hence, we must conclude 
that the acceptance of salary by Mr. Ward incident to his employment 
by the Department of Education of the State of Tasmania, Australia, 
was prohibited by the Constitution in the absence of “Consent of the 
Congress.” 

While the applicable constitutional provision does not specify the 
penalty to be imposed for action taken contrary to the prohibition 
contained therein, substantial effect can be given such provision by 
withholding retired pay from Mr. Ward in an amount equal to the 
salary he has received from the State of Tasmania in violation of the 
Constitution. It is believed that such action is proper in this case. 
That amount should be retained unless and until Congressional consent 
to its receipt by Mr. Ward is obtained. See, in this connection, the act 
of August 27, 1958, Private Law 85-704, 72 Stat. A159. 


[ B-154610 J 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight 


Under an invitation containing shipping destinations for only a small portion 
of the procurement, although all were known, and no packaging requirements 
or instructions, bidders to state Guaranteed Maximum Shipping Weights and 
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Dimensions and to absorb transportation costs for weight in excess of that 
guaranteed, pursuant to paragraph 2-201(b) (xiii), Armed Services Procurement 
Regulation, cogent reasons exist to reject all bids, the need to determine transpor- 
tation costs due to the small price difference between the only two bids techni- 
cally qualifying and the difficulty of evaluating the transportation factor without 
knowledge of the special packaging not having been anticipated, and a more 
realistic method of evaluating transportation costs being needed, the low bid 
having been rejected for failing to guarantee dimensions and weights, even 
though the information provided no assistance in determining costs or in evaluat- 
ing the bid, and the second low bidder’s guarantee failing to provide an enforce- 
ment obligation, readvertisement of the procurement is justified. 


To the Commandant, United States Marine Corps, September 11, 
1964: 


With reference to Invitation for Bids (IFB) No. 155 Q—64, issued 
June 15, 1964, by the Commandant, Marine Corps, Arlington Annex, 
we have received reports and correspondence dated July 15 and 24, 
1964; August 17 and 24, 1964; July 31, 1964; and August 3, 1964; 
from, respectively, the Quartermaster General of the Marine Corps; 
Lt. Colonel R. H. Stoneman, Marine Corps project officer for the Short 
Airfield Tactical System (SATS) ; and Mr. C. H. Mester, head of the 
techical review board for this procurement, at Naval Air Engineering 
Laboratory (NAEL), Naval Air Engineering Center (NAEC), Bu- 
reau of Naval Weapons, Philadelphia, Pennsylvania. The reports 
and correspondence are responsive to protests and briefs from E. W. 
Bliss Company (Bliss), dated June 30, July 23, and August 4, 1964, 
and from Vortec Products Company (Vortec), dated July 9, 21 and 
31, and August 5, 1964, against the rejection of their respective bids 
on the cited invitation, which was the second step of a competitively 
advertised procurement for M-21 Arresting Gear Systems and related 
parts. 

These particular systems were initially developed by Vortec in con- 
junction with NAEL, which maintained technical cognizance of the 
procurement conducted by the Marine Corps in Washington, D.C. 
They are to be used on short airfields being developed under the SATS 
program, and comprise a pair of power absorbers on opposite sides of 
an airfield runway, with each absorber carrying an operational or 
operating reel assembly on which nylon tape of a specified construc- 
tion is wound. The tapes for the Arresting Gear Systems are con- 
nected by a steel pendant stretched across the runway to engage 
incoming aircraft. 

The Government technical personnel at NAEL desired further re- 
finement of the System prior to production procurement. Due to 
heavy workload, the Marine Corps was assigned the task of procuring 
the items. On May 15, 1964, the Marine Corps asked 23 firms to sub- 
mit technical proposals along the lines prescribed in the specifica- 
tions drawn at NAEL. Of the four companies which offered pro- 
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posals, Bliss and Vortec were determined to be technically qualified to 
produce the items. On June 15, 1964, IF Bs were sent to these two 
firms, soliciting f.o.b. origin prices on item 1, the Arresting Gear Sys- 
tems, which included reel assemblies and tapes; item 2, the same units 
as those in item 1 but without the tapes; and item 3, sets of Equipment 
Repair Parts (ERP), which include one set of tapes on operational 
reels, together with mutually exclusive “subitems” of varying quanti- 
ties of tapes (wound on specified shippiug reels). 

The IFB contained destinations for only a small portion of the 
procurement and no packaging requirements or instructions, but did 
contain a clause requiring bidders to state their Guarenteed Maximum 
Shipping Weights and Dimensions (GMSWD), by which the bidder 
agreed to absorb any excess transportation costs which might result 
from the actual total shipping weight exceeding the GMSWD. While 
the invitation contained no specifications for packaging, it did include 
a clause reserving to the Government an option to amend the contract 
to provide for special packaging, the additional cost for which would 
then be negotiated. The subject GMSWD clause, which essentially 
duplicates the language in paragraph 2-201 (b) (xiii), Armed Services 
Procurement Regulation, provides: 

GUARANTEED MAXIMUM SHIPPING WEIGHTS AND DIMENSIONS : EACH 
BID WILL BE EVALUATED TO THE DESTINATION SPECIFIED BY ADD- 
ING TO THE F.O.B. ORIGIN PRICE ALL TRANSPORTATION COSTS TO 
SAID DESTINATION. THE GUARANTEED MAXIMUM _ SHIPPING 
WEIGHTS AND DIMENSIONS ARE REQUIRED FOR DETERMINATION 
OF TRANSPORTATION COSTS. BIDDER MUST STATE THE WEIGHTS 
AND DIMENSIONS IN HIS BID OR IT WILL BE REJECTED. IF DELIV- 
ERED ITEMS EXCEED THE GUARANTEED MAXIMUM SHIPPING 
WEIGHTS AND DIMENSIONS, THE BIDDER AGREES THAT THE CON- 
TRACT PRICE SHALL BE REDUCED BY AN AMOUNT EQUAL TO THE 
DIFFERENCE BETWEEN THE TRANSPORTATION COSTS COMPUTED 
FOR EVALUATION PURPOSES BASED ON BIDDER’S GUARANTEED 
MAXIMUM SHIPPING WEIGHTS AND DIMENSIONS AND THE TRANS- 
PORTATION COSTS THAT SHOULD HAVE BEEN USED FOR BID EVAL- 


UATION PURPOSES BASED ON CORRECT SHIPPING DATA. (ASPR 
May 1961) 


Bids were opened on the scheduled date and it appeared that the 
Vortec bid was approximately $11,000 lower than the Bliss price, on 
an aggregate bid of about $5 million. Vortec failed to guarantee any 
shipping weights in its bid, although its technical proposal had shown 
dimensions and weights of the components of the system and a total 
weight for the system, but no weights for the repair parts. Because 
of this failure to comply with the above-quoted requirements, the 
Vortec bid was rejected as nonresponsive. 

Prior to bidding, Bliss had requested from the contracting officer 
an interpretation of the requirements of the invitation as to the num- 
ber of sets of tape and reel assemblies to be included in item 1. On 
June 24, the Marine Corps sent Bliss a telegram offering an interpre- 
tation as to the requirements both for items 1 and 3, which was later 
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determined to have been incorrect. Upon examination of the Bliss 
bid, the contracting officer concluded that it had been based upon the 
erroneous interpretation so furnished. Because of this fact, and be- 
cause of the failure of the invitation to specify destinations for the 
greater part of the equipment, together with the lack of specifications 
for packing and packaging, the Contracting Officer determined to 
cancel the invitation and readvertise the requirement under corrected 
specifications. Both bidders have protested that action, each claim- 
ing to be entitled to an award based on its bid as submitted under the 
original invitation. 

The record discloses that although the procurement requisition of 
March 11, 1964, from the Bureau of Naval Weapons, stated that desti- 
nations were not then known and would not be specified until after 
award when the material was ready for shipment, such destinations 
were given by the SATS project officer later in the same month to 
NAEL, which in turn officially promulgated them throughout NAEC 
in April of 1964. However, this information was not given to the 
Marine Corps contracting officer, and he continued to assume, until 
he inquired of NAEC for purposes of readvertising the procurement, 
that destinations had not been officially designated. Finally, the 
record shows that special and elaborate packaging requirements will 
be designed and issued after award, but are not now known and can- 
not be determined until the final configuration of a production M-21 
System is determined. The IFB gave no certain notice that such 
designs will be issued, but only contained the special packaging option 
clause, mentioned above. However, Mr. Mester of NAEL has stated 
his belief that both bidders were aware special packaging was needed 
and would be ordered by contract amendment. Mr. Mester also states 
that although the Government knows the future amendment to the 
contract will require that the special packaging weigh less than 20 
percent of the weight of the items being procured, it does not know 
and cannot determine what will be the actual or minimum weight 
of such special packaging. 

As a general rule, the failure to respond to a requirement in an IFB 
for guaranteed weights results in rejection of the bid. 38 Comp. Gen. 
819. Nonetheless, Vortec contends that under the facts of this case 
its bid should not have been rejected, notwithstanding the GMSWD 
clause in the IF'B, because under the circumstances existing when the 
invitation was issued it was impossible for the Government to make a 
useful evaluation of transportation costs or obtain an effective guar- 
antee thereof. Vortec alleges that when it discovered the IFB did not 
state packaging requirements or destinations for the bulk of the items, 
it consulted Mr. Mester and was advised that special packaging had 
not yet been designed, and that without knowledge of such design, 
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no meaningful gross shipping weights and dimensions for packaged 
items could be stated. The Contracting Officer reports that the diffi- 
culty of evaluating the transportation factor without knowledge of 
the special packaging was not considered when the IFB was issued, 
and it was not anticipated that bids would be so close as to require a 
determination of transportation costs. 

Bliss maintains that the partial absence of destinations and the 
absence of any packaging requirements in the IFB did not and should 
not preclude an evaluation of transportation costs. It asserts that in 
the absence of packaging instructions in the IFB, standard commer- 
cial packaging should be used for purposes of evaluation, and that 
the Government could make any changes in packaging requirements 
which might subsequently be required by exercising its right under 
the special packaging option clause. It points out that ASPR 1-1305.1 
requires prospective suppliers, when appropriate, to furnish packing 
and crating information to the Government. However, we must also 
recognize that ASPR 1-1304 states that in order to enable the sup- 
plier to bid properly and the Government to evaluate transportation 
charges properly, it is necessary for the commodity description to 
include packing and packaging instructions. While it may be that in 
some cases these instructions may be no more than a direction to 
employ standard commercial practices, in the instant case no instruc- 
tions whatever were given. The absence of any information on pack- 
aging may in certain cases justify the rejection of all bids. See B- 
148888, dated August 7, 1962. 

Mr. Mester states unequivocally that special packing and packaging 
will be designed for use in the shipment of this procurement and the 
Contracting Officer reports that he has always intended to amend any 
contract awarded so as to require the contractor to use these designs. 
The Bliss “guarantee” of the gross shipping weight imposes no enforce- 
able obligation to absorb any increase in transportation costs resulting 
from the weight and dimensions of the contemplated special pack- 
ages being greater than the undesignated weight and the dimensions 
of the packages guaranteed by Bliss. In the absence of a GMSWD 
clause requiring a guarantee of the weight and dimensions of packag- 
ing which will actually be transported, we can perceive no means by 
which such clause can serve its intended purpose of fixing exactly 
the total maximum cost, including freight, to the Government. See 
38 Comp. Gen. 819. Moreover, since the subject GMSWD clause does 
not require a specification by the bidders of the weight of the items 
exclusive of packing, or of the portion of the guaranteed weight 
assigned by the bidder thereto, weights furnished in response to such 
clause would offer no help in evaluating to the extent possible, and on 
the basis of known facts or realistic estimates, which bid would result 
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in the lowest procurement cost to the Government. See 42 Comp. Gen. 
257, 260, where we observe that a procuring activity’s use of estimated 
quantities for bid evaluation, which were different from the actual 
anticipated needs, could result in a bidder being found low on evalu- 
ation who is not the lowest bidder on the real requirements, or the best 
estimate thereof. Also see B-151342, dated June 18, 1963, and B- 
152911, dated January 27, 1964, where we held that bidders’ failure to 
supply rail and port information or transportation data, required by 
the IF Bs for purposes of bid evaluation, should not result in rejection 
of such bids if the information and data served no useful purpose in 
evaluating bids. 

Where, as here, a statement or guarantee of dimensions and total 
shipping weights for packaged items would provide assistance neither 
in fixing exactly the total cost to the Government for those items nor 
in evaluating bids, a bidder’s failure to supply such guarantee in his 
bid would not adversely affect its consideration, and an invitation 
requirement therefore should be considered immaterial. B-154064, 
dated June 23, 1964. Accordingly, Vortec’s bid should not have been 
rejected as being nonresponsive to the essential requirements of the 
IFB. 

With respect to Vortec’s contention that, since the guaranteed ship- 
ping weight requirement was not material, Vortec should have been 
awarded a contract as the lowest bidder, it cites our decisions B-153101, 
February 3, 1964 (43 Comp. Gen. 537), and 40 Comp. Gen. 514, in 
which we held that where the weights will not affect the relative stand- 
ing of the bidders, an omission of a requirement for such a guarantee 
may not in certain circumstances be objectionable. However, in each 
of these cases the procuring activity was able to determine the min- 
imum and maximum possible weights of the items being procured, and 
thereby to compute transportation costs to stated destinations, and in 
neither case did the addition of these costs to the f.o.b. origin bids 
reverse the position of the low bidders. Furthermore, we note that 
in the first case cited, the importance of not having fixed as nearly as 
possible the total procurement cost to the Government, due to the 
absence of guaranteed shipping weights, became a moot point as the 
low bidder agreed to pay all transportation costs to the designated 
destinations. In the other cited case, it was necessary to balance the 
failure to have fixed the procurement cost against the existence of a 
difference of a million dollars between the two lowest bids. 

The Marine Corps reports that it is unable to estimate with assur- 
ance of reasonable accuracy the lowest possible or the maximum pos- 
sible weight of even the unpackaged items, as redesigned by each bid- 
der. This estimate cannot be made because the Marine Corps does not 
know the full effects of the increase in the size of the heat sink capa- 
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bility, the increased stakedown requirement, and the value engineer- 
ing changes which Bliss: and Vortec may contemplate. Moreover, 
the exact materials to be used in the redesigned portion of the system 
are also unknown, and Bliss alleges that its redesign will have a sig- 
nificant effect on shipping weight. It follows that the Marine Corps 
cannot, without an estimated weight for the special packaging and a 
guaranteed weight for the unpackaged items, compute the total trans- 
portation cost for this procurement, and therefore cannot determine 
whether such costs would reverse the competitive position of the 
two bidders. 

In these circumstances, we believe that the failure of the subject 
IFB to show destinations, which were known, to provide for a realistic 
method for evaluating transportation costs to the extent possible, and 
to include an enforceable guarantee provision, constitute sufficiently 
cogent reasons to reject all bids. In view of this conclusion, we need 
not decide whether Bliss was misled either by the Marine Corps tele- 
gram of June 24 or by the apparent bid requirement that an additional 
set of tapes on shipping reels were to be supplied with item 1; nor 
the effect of Vortec’s misunderstanding that the tapes for item 1 were 
to be furnished on the shipping rather than the operating reels. 

We therefore find no legal objection to the determination to reject 
all bids under IFB 155 Q-64 and to readvertise the procurement. 
However, in view of the foregoing we suggest that special considera- 
tion be given to assuring that the readvertised IF B adequately provides 
for an appropriate guarantee of shipping weights and for an evalua- 
tion of transportation costs. 


[ B-154526 J 


Bids—Evaluation—Tax Inclusion or Exclusion 


An unsolicited offer to reduce a base bid for the construction of a hospital in the 
State of Texas in the amount of the sales tax included in the bid, an offer that 
would make the base bid, with alternatives, the lowest bid submitted, where the 
invitation was silent as to taxes and exemption certificates, and three out of 
five bidders volunteered sales tax information that was not considered in bid 
evaluation, was properly rejected, maintenance of full and open competition 
requiring that the same consideration be given all bidders, which would permit 
the two bidders who did not reveal the amount of the sales tax included in their 
bids to use an arbitrary figure to qualify as the low bidder, or could lead to an 
“auctioning” situation among bidders by the simple process of changing sales 
tax estimates; therefore, in the absence of an exemption certificate provision 
in the invitation, the more equitable method of evaluating bids was on a tax 
inclusive basis, holding the successful bidder liable for the tax. 


To the T. C. Bateson Construction Company, September 14, 1964: 


Reference is made to your letter dated July 20, 1964, with enclosures, 
protesting the award of a contract to Warrior Constructors, Incor- 
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porated, by the Veterans Administration under project No. 42-5301, 
240 Bed Neuropsychiatric Building No. 162 and 240 Bed G. M. & S. 
Building No. 163, Veterans Administration Center, Temple, Texas. 

In the enclosure with your letter—a copy of letter dated July 20, 
1964, to the Veterans Administration Construction Contracting Officer, 
Washington, D.C.—it is stated that proper consideration was not 
given to the endorsement on your bid wherein you offered a deduction 
of $40,000 from your base bid, for sales tax which had been included 
in your bid, due to the fact that hospital construction in the State of 
Texas is sales tax exempt. You further state if the deduction is made 
from your base bid, your bid, with alternatives, would be the lowest 
bid submitted. 

It is reported that in response to Invitation for Bids, dated May 1, 
1964, bids for the project were publicly opened on June 11, 1964; that 
all work was provided for under Item I together with Alternates IA 
through IX; that the bid form stated “Award may be made of the 
Item only, however, award of any Alternate will be made only as part 
of the Item”; that five bids were received, two of the bidders endorsing 
on their bids unsolicited information as to Texas Sales Tax; that the 
endorsement on your bid stated “Base bid includes $40,000 sales tax— 
may be deducted if Tax Exemption Certificate is furnished”; and the 
other bidder stated “Texas State Sales Tax in amount of $140,000 
included in Item #1.” 

It is further reported that in accordance with established procedure 
each bid received was weighed against the express terms of the adver- 
tised conditions as offered all bidders by the invitation and since the 
bidding documents were silent as to taxes and exemption certificates, 
the endorsements volunteering information as to the sales taxes in- 
cluded were not considered in evaluating the bids. It is also reported 
that based on the bids received it was determined to be in the best 
interests of the Government to award contract for Item I together 
with Alternates IB, IC, IE, IJ, and IL, and contract was awarded to 
Warrior Constructors, Incorporated, whose net bid was the lowest, 
meeting the advertised conditions. In addition, we have been advised 
informally that a third bidder stated orally after bid opening that his 
bid included $100,000 for Texas State Sales Tax. 

It seems probable that the amount of materials subject to sales tax 
going into the construction here concerned would be about the same 
whoever the successful bidder might be, which renders inexplicable 
the variance of $100,000 in the estimate of sales tax on such materials. 
In this connection it may be observed that the successful bidder would 
be legally obligated for the sales tax in the absence of an exemption 
certificate, which was not offered by the Government in the invitation. 
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We, therefore, are of the opinion that the more equitable method of 
evaluating the bids in this case is on a tax inclusive basis. 

In his letter dated July 24, 1964, to you, the Construction Contracting 
Officer advised : 

Pursuant to the provisions of Section 3709 of the Revised Statutes, the Veterans 
Administration awards its contracts for construction work to the lowest respon- 
sible bidder meeting the advertised conditions. 

It has long been held that the cited statute contemplates that all qualified 
persons shall be enabled to compete for Government business upon an equal basis, 
and that there shall be secured to the United States the benefits which may be 
expected to flow from free and open competition. 

Clearly, bidders would not be in free and open competition for Government 

business upon an equal basis if, after advertising for proposals, the Government 
should entertain an offer of one bidder which would result in award of a contract 
on a basis differing from the advertised conditions. 


The fact that three bidders included sales tax in the base bid war- 
rants the conclusion that the remaining two bidders included sales 
tax in their base bids. Hence, if consideration were to be given to the 
unsolicited offer of deduction of sales tax from your bid, the same 
consideration should be given to the other bidders, particularly where 
your bid would supplant the low bidder who conformed strictly to 
the invitation. It would be equally inequitable to permit the two 
bidders who did not make known the amount of the sales tax included 
in their bids, to modify their bids, since in view of the wide spread in 
the amounts of estimated sales tax as indicated above, they could use 
an arbitrary figure in an amount sufficient to insure qualification as a 
low bidder, or it could lead to an “auctioning” situation among all 
bidders by the simple process of changing their estimates of sales tax. 
This would not be free and open competition. 

In 17 Comp. Gen. 554, 558-9, we said : 


* * * To permit public officers to accept bids not complying in substance with 
the advertised specifications or to permit bidders to vary their proposals after 
the bids are opened would soon reduce to a farce the whole procedure of letting 
public contracts on an open competitive basis. The strict maintenance of such 
procedure, required by law, is infinitely more in the public interest than ob- 
taining an apparently pecuniary advantage in a particular case by a violation of 
the rules. As was said by the court in the City of Chicago v. Mohr, 216, Ill. 320; 
74 N.E. 1056— 

“* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned.” 


It has been brought to our attention that the negotiation of a supple- 
mental agreement with the successful bidder is in process, to the end 
that Texas State sales tax be excluded from the amount of its contract 
as awarded, upon execution of a tax exemption certificate. We under- 
stand also that steps have been taken to include the Federal, State, and 
Local Taxes clause in current and future contracts. See Subpart 
1-11.4 of the Federal Procurement Regulations. 

Accordingly we can perceive no proper legal basis for voiding the 
action of the contracting officer, and your protest is denied. 








140 DECISIONS OF THE COMPTROLLER GENERAL [44 
[ B-153964 J 


Mileage—Military Personnel—Mixed Modes—Absentee, Etc., Sta- 
tus Effect 


An enlisted Marine Corps member who, under orders directing travel to a new 
permanent duty station, deserted and subsequently upon apprehension completed 
the travel to the duty station over an indirect route at personal expense and by 
Government means (use of transportation request and Government conveyance) 
is regarded as completing travel under the original change of station orders 
which remained in effect entitling the member to payment of a travel allowance 
for the mixed modes of travel and, therefore, the member who had the desertion 
mark removed upon conviction for an unauthorized absence is entitled to mileage 
computed on the official distance from the old to the new station, less the distance 
of indirect intermediate travel by transportation request and Government means, 
plus any per diem to which he may be entitled for the travel performed. 


To P. W. Spithaler, United States Marine Corps, September 15, 
1964: 


Further reference is made to your letter dated February 13, 1964, 
with enclosures, in which you request an advance decision as to the 
entitlement of Private Robert Tucker, 1911578, U.S. Marine Corps, to 
mileage allowance under the circumstances stated below. The request 
was assigned Control No. 64-9 by the Department of Defense Per 
Diem, Travel and Transportation Allowance Committee. 

By orders dated February 21 and April 17, 1963, Private Tucker 
was directed to travel from his overseas duty station to San Diego, 
California, thence to Second Marine Division, Fleet Marine Force, 
Camp Lejeune, North Carolina, where he was to report not later than 
midnight on June 1, 1963. He did not report there on June 1, 1963, 
and you say that on that day he was administratively joined by “serv- 
ice record” by Second Reconnaissance Battalion, Second Marine Divi- 
sion, Fleet Marine Force, Camp Lejeune, and subsequently declared 
a deserter as of June 2, 1963. On September 5, 1963, Tucker was 
apprehended by civilian authority at Columbus, Ohio, and delivered to 
military authority that date. In fifth indorsement dated December 
23, 1963, to his orders it is stated that on September 13, 1963, he was 
issued Transportation Request No. 306173 to proceed to Naval Train- 
ing Center, Great Lakes, Illinois, to await Government air evacuation 
under guard to Camp Lejeune. Such transportation was furnished on 
October 1, 1963. 

In your letter it is stated that under the provisions of paragraph 
1101.1(a) Naval Travel Instructions, Tucker was advanced the sum of 
$155 for the official travel required to be performed between San Diego, 
California, and Camp Lejeune, North Carolina, and that upon re- 
porting it would appear that the advance would be liquidated in ac- 
cordance with the mixed travel provisions of paragraph 4154 of the 
Joint Travel Regulations. However, you say that since paragraph 
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5400-2 of the regulations requires that a checkage for transportation 
requests issued to a deserter, with or without orders, be made against 
the member’s pay record, you believe this procedure is contradictory 
to the normal method outlined in paragraph 4154 and you ask the 
following questions : 


(1) Is the Permanent Change of Station orders previously issued considered 
cancelled and voided when a member is declared a deserter? 

(2) If question (1) is answered in the affirmative; could the answer later 
be reversed if the “mark of desertion” was removed as being erroneous and the 
member was tried and convicted for a lessor offense? 

(3) If question (1) is answered in the negative; would the claim for travel 
be computed @ 6¢ per mile from San Diego, Calif. to Columbus, Ohio and check- 
age made for actual cost of TR’s furnished to Great Lakes, Illinois? 

(4) If question (1) is answered in the negative; would the claim for travel 
be computed @ 5¢ per mile fr San Diego to Camp Lejeune using the method pre- 
scribed by reference (c) [paragraph 4154 JTR]? 


Since receipt of the submission we have been furnished official in- 
formation that the mark of desertion was removed in the member’s 
record and that he was tried and convicted of unauthorized absence. 
Therefore, the submission will be answered on that basis. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regu- 
lations prescribed by the Secretaries concerned, members of the uni- 
formed services shall be entitled to receive travel and transportation 
allowances for travel performed under orders “without regard to the 
comparative costs of the various modes of transportation.” Sub- 
paragraph (d) of that section provides that the travel and transporta- 
tion allowances authorized for each kind of travel may not be more 
than one of the following: 


(1) transportation in kind, reimbursement therefor, or a monetary allowance 
in place of the cost of transportation at a rate that is not more than 7 cents a 
mile * * *; (2) transportation in kind, reimbursement therefor, or a monetary 
allowance is provided by clause (1) of this section, plus a per diem in place of 
subsistence of not more than $16 a day; or (3) a mileage allowance of not more 
than 10 cents a mile * * *, 


Paragraph 5400-1 of the regulations provides in pertinent part as 
follows: 


* * * When an absentee, * * * under prior orders, reports in, surrenders at, 
or is apprehended and delivered to a station of one of the respective services other 
than his duty station and is without funds with which to purchase transportation, 
he may be furnished the necessary transportation, and meal tickets or the 
equivalent of such meal tickets in cash, to travel to his new duty station or to 
such other place as may be directed by competent authority. In such cases, the 
transportation, meal tickets, or the cash equivalent of such meal tickets will be 
considered as furnished in connection with the prior orders, and reimbursement, 
for the travel performed between either the old duty station and the new duty 
station or between old duty station and the ultimate new duty station, as appli- 
cable, should be made in accordance with the appropriate sections of Chapter 4 
of these regulations. 


Implementing regulations are contained in the Marine Corps Per- 
sonnel Manual. Paragraph 7051-2(b) deals with the situation in 
which an absentee is delivered to an organization other than the or- 
ganization from which he absented himself and provides that where 
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the individual is en route to a new duty station, his change of station 
orders would be endorsed in lieu of the issuance of a new set of orders. 

In 24 Comp. Gen. 18, there was considered the somewhat similar 
case of an enlisted man who was apprehended as a straggler en route 
to a new station under orders. It was held that the member did not 
forfeit his right to transportation at Government expense to the new 
station, nor was he required to complete the ordered travel at his own 
expense, but that he was entitled to the authorized money allowance 
for the official distance of the ordered travel less the distance for which 
transportation in kind was furnished him by the Government. This 
decision is based on the established rule that the Government is obli- 
gated to transport members of the uniformed services who have been 
assigned to a new station. 21 Comp. Dec. 842, 845; and 1 Comp. Gen. 
400, 402. 

Based on the foregoing, it appears that when Tucker was issued 
a transportation request at Columbus, Ohio, for transportation to the 
Naval Training Center, Great Lakes, [linois, to await Government 
air evacuation to Camp Lejeune, North Carolina, he was furnished 
transportation which apparently was administratively determined to 
be necessary to complete the directed transfer to Camp Lejeune under 
his orders of February 21 and April 17, 1963. Thus the permanent 
change of station orders remained in effect and his travel allowances 
are for computation in accordance with the mixed travel provisions 
of paragraph 4154 of the Joint Travel Regulations. 

Paragraph 4154-2 relating to permanent change of station travel 
partly at personal expense and partly at Government means (trans- 
portation requests or transportation in kind) in effect at the time 
provides: 

2. ALLOWANCES FOR TRANSPORTATION. Computation of monetary 


allowances in lieu of transportation shall be in accordance with the following 
circumstances : 

1. for travel at personal expense under subpar. 1, a monetary allowance in 
lieu of transportation at the rate of $0.05 per mile shall be allowed for the official 
distance of the ordered travel less the official distance between the points trans- 
portation requests were furnished and used. In the event that computation 
under this paragraph shows that a member has been furnished and used excess 
transportation, deduction shall be made at the rate of $0.05 per mile for such 
excess transportation ; 

2. in the event that Government conveyance is utilized for a portion of the 
journey under the above circumstances, the official distance of the ordered travel 
for which a monetary allowance in lieu of transportation is payable shall be 
the official distance travel was required to be performed at personal expense, not 
to exceed the official distance of the ordered travel as reduced by item 1. 


In the computation of the travel allowance for the official distance 
between the old and the new station, item 1 of paragraph 4154-2 re- 
quires that there be deducted from such distance the distance between 
the points transportation requests were used. If, in addition to the 
use of transportation requests, the member also is furnished transpor- 
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tation by Government conveyance for a portion of the journey, item 
2 of paragraph 4154-2, while not entirely clear, appears to require 
a further deduction from the official distance that it is reduced by the 
travel by Government conveyance. This is in accordance with the 
pertinent statute, 37 U.S.C. 404(a), under which the Government’s 
obligation is limited to furnishing a member transportation or reim- 
bursement therefor from his old to his new duty station. Also, under 
subsection 404(d) a member may not receive both transportation in 
kind and a monetary allowance for the same distance traveled by Gov- 
ernment conveyance. Therefore, when transportation by Government 
conveyance results in a reduction of the distance required to be traveled 
at personal expense, such reduction of the official distance as well as 
the distance traveled by transportation request must be considered in 
computing the travel allowance due for the travel performed at per- 
sonal expense. Compare B-147477 dated November 8, 1961, and 
Chapter 5, section B of Air Force Manual 177-103. 

Since the travel in this case was performed at personal expense and 
by Government means (use of transportation request and Government 
conveyance) and circuitous travel is involved in computing the travel 
allowance under paragraph 4154 of the regulations, Tucker is entitled 
to an allowance of 5 cents per mile for the official distance from San 
Diego, California, to Camp Lejeune, North Carolina, less the official 
distance of travel performed by Government means from Columbus, 
Ohio, to Camp Lejeune via Great Lakes, Illinois. In the circum- 
stances of this case, the official distance between San Diego and Camp 
Lejeune properly is to be reduced by the distance of the indirect travel 
by Government means via Great Lakes rather than the direct distance 
from Columbus, Ohio, to Camp Lejeune since, due to Tucker’s failure 
to report at Camp Lejeune as directed, it apparently was determined 
to be necessary to transport him to Great Lakes for confinement and 
further transportation by air to his duty station. Therefore he is 
entitled to a monetary allowance of 5 cents per mile for the travel 
involved computed on the above basis, together with any per diem to 
which he may be entitled for the travel performed. 

Since the mark of desertion has been removed, no further answers 
appear to be required to the questions presented. 

The voucher and other papers submitted with your letter are 
returned. 


[ B-154940 J 


Military Personnel—Records Correction—Discharge Change as 
Entitlement to Pay, Ete. 


Upon the correction of the military records of an officer of the United States 
Army under 10 U.S.C. 1552 to reflect the withdrawal of the court sentence im- 
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posed on him for violating 10 U.S.C. 202, the officer became entitled to the read- 
justment pay authorized pursuant to 50 U.S.C. 1016, his military records now 
showing that he had been honorably discharged, that such discharge must be 
presumed to be not because of moral or professional dereliction, and that his 
release from active duty after having completed at least 5 years of continuous 
active duty was involuntary, and the officer by reason of the correction of his 
military records having become entitled to all the benefits due on the basis of 
the corrected record, his rights under 50 U.S.C. 1016 are for determination as 
though his original records had shown the information contained in the corrected 
records. 


Military Personnel—Records Correction—Discharge Change as 
Entitlement to Pay, Etc. 


Although an officer of the United States Army continued on active duty for 2 
months subsequent to the imposition of a court sentence for violation of 18 U.S.C. 
202, the correction of his military records to show the rescission of the court 
sentence not reflecting the active service, neither the Army Board for Correction 
of Military Records nor the Secretary of the Army recognizing the existence of 
a de facto status for the period, the officer is not entitled to the active duty pay 
and allowances claimed, nor did he earn or accrue additional leave in the period, 
and in the absence of fraud, the authorized correction of the records made is 
final and conclusive under 10 U.S.C. 1552(a) on all officers of the United States. 


To Colonel J. L. Clancy, Department of the Army, September 15, 
1964: 


Further reference is made to your letter dated June 17, 1964, for- 
warded here by first indorsement dated August 10, 1964, of the Office 
of the Chief of Finance, requesting an advance decision as to the enti- 
tlement of First Lieutenant James L. Hamlin, O1 935 246, to payment 
of the amount of $2,722.84 claimed as the result of the correction of 
his military records under the provisions of 10 U.S.C. 1552. Your 
request was forwarded under No. DO-A-792, allocated by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

It is reported that while Lieutenant Hamlin was serving on active 
duty at Fort Leonard Wood, Missouri, he, on July 6, 1958, together 
with two other members of the Army, was arraigned in the United 
States District Court for Western Missouri on a charge of violation 
of 18 U.S.C. 202. On July 11, 1958, the court sentenced him to a fine 
of $500 and probation for 3 years. On September 8, 1958, the Judge 
Advocate General expressed the view that judgment having been en- 
tered on July 11, 1958, following a plea of guilty, Lieutenant Hamlin 
ceased to be an officer of the Army on that date by operation of law 
under the provisions of 18 U.S.C. 202. 

In a subsequent trial of certain civilians involved in the matter 
in which Lieutenant Hamlin had been charged the court dismissed the 
indictment and on March 17, 1961, the sentence imposed on July 11, 
1958, was rescinded and set aside, the pleas of guilty were withdrawn, 
and the information filed against him and his co-defendants was 


dismissed. 
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Upon application to the Army Board for Correction of Military 
Records for relief that Board on May 29, 1963, recommended that all 
of the Department of the Army records of James L. Hamlin be cor- 
rected to show that on July 11, 1958, he was discharged from the Army 
of the United States and from the Reserve of the United States on a 
certificate of general discharge and that the Department of the Army 
issue to him a certificate of general discharge dated July 11, 1958. 
On October 16, 1963, the Secretary of the Army directed the recom- 
mended correction except that the character of the discharge was 
changed to a certificate of honorable discharge. 

Based on the record as corrected a claim certificate was issued and 
forwarded to Lieutenant Hamlin covering his account through July 
11, 1958, date of discharge, which showed him owing the United 
States the amount of $34.43. He refused to sign the certificate on 
the ground that he is due pay through September 11, 1958, last day 
of active duty, additional accrued leave, and readjustment pay. In 
view of the doubt as to entitlement to the items claimed, you forwarded 
the claim for an advance decision. 

Section 265 of the Armed Forces Reserve Act of 1952 as added by 
the act of July 9, 1956, Ch. 534, 70 Stat. 517, 50 U.S.C. 1016, provides 
in part as follows: 

(a) A member of a Reserve component who is involuntarily released from 
active duty after the enactment of this section and after having completed im- 
mediately prior to such release at least five years of continuous active duty, 
except for breaks in service of not more than thirty days, as either an officer, 
warrant officer, or enlisted person, is entitled to a lump-sum readjustment 
payment computed on the basis of one-half of one month’s basic pay in the 
grade in which he is serving at the time of release from active duty for each 
year of active service ending at the close of the eighteenth year. * * *. 

(b) The following persons are not entitled to any payments under this section: 

* * * . * * e 


(3) Under regulations prescribed by the Secretary of Defense, or by the Sec- 
retary of the Treasury with respect to members of the Coast Guard when the 
Coast Guard is not operating as a service in the Navy, a person who is released 
from active duty because of moral or professional dereliction. 


The regulations prescribed by the Secretary of Defense for the 
purposes of subsection (b) (3), 50 U.S.C. 1016(b) (3), contained in 
Department of Defense Directive No. 1240.4 dated November 29, 
1956, provide that release from active duty will be conclusively pre- 
sumed to be because of moral or professional dereliction where (1) 
release is part of the execution of any court-martial sentence which 
includes discharge or dismissal, (2) a Reserve is dropped from the 
rolls pursuant to 10 U.S.C. 1163(b) and (3) that discharge is char- 
acterized as being under conditions other than honorable, pursuant 
to 10 U.S.C. 1163(c). The Directive further provides that release 
from active duty under conditions other than the foregoing will be 
presumed not because of moral or professional dereliction unless a 
determination to that effect has been made under regulations prescribed 
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by the Secretaries of the military departments and that the making 
of such determination will follow consideration of the findings and 
recommendations of a board of officers. 

Upon correction of a member’s records under 10 U.S.C. 1552, he 
becomes entitled to all the benefits due on the basis of the facts as 
shown by the record as corrected. His rights are determined under 
the applicable law in the same manner as if his original records had 
shown the information contained in the corrected records. See 40 
Comp. Gen. 502 and 42 id. 582. Since the records now show that 
Lieutenant Hamlin, a member of the U.S. Army Reserve, was hon- 
orably discharged on July 11, 1958, that such discharge must be 
presumed to be not because of moral or professional dereliction, and 
that his release from active duty after having completed at least 5 
years of continuous active duty was involuntary, he is entitled to read- 
justment pay computed on his service to include July 11, 1958. 

A minority dissenting opinion of two members of the Board for 
Correction of Records expressed the view that Lieutenant Hamlin 
continued to serve in a de facto status until September 1958 and rec- 
ommended correction of the records to show that he continued in the 
active military service until September 15, 1958. Although the facts 
with respect to a de facto status had been considered, neither the ma- 
jority of the Board nor the Secretary of the Army recognized the 
existence of such status as a basis for correcting Lieutenant Hamlin’s 
records. This Office is without authority to question the recommen- 
dation of the Board or the Secretary’s determination, since, in the 
absence of fraud, an authorized correction actually made is final and 
conclusive on all officers of the United States. See 10 U.S.C. 1552(a). 
Thus there is no basis for allowance of the claim for active duty pay 
and allowances for the period July 12 to September 11, 1958, nor 
can it be said that any additional leave was earned or accrued in that 
period. 

Accordingly, a new claim certificate, including readjustment pay, 
should be prepared and forwarded to the officer with a copy of this 
decision. 


[ B-153280 J 


Transportation—Rates—Through—Destination Changes 


The diversion en route to the port of New Orleans of a shipment of household 
goods picked up in Germany to a destination in the United States other than 
the one to which consigned does not effect the application of the through rate 
provided in the Household Goods Carriers’ Bureau Military Rate Tariff I.C.C. 
No. 14, the tariff containing no routing requirement prescribing the particular 
ports via which the through rates apply, and although the port of New York 
would have been closer than New Orleans to the ultimate destination of the 
shipment, it is irrelevant that the shipment entered one port rather than another, 
and the carrier is not entitled to payment in excess of the prescribed through 
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rate, and the rates having been offered under 49 U.S.C. 22, the omission of a 
rule for computing transportation charges on diverted shipments, coupled with 
the inclusion of a means to ascertain the diversion service charge, justifies con- 
struing that the through rate applied to the shipment diverted en route. 


To the North American Van Lines, September 16, 1964: 


We have considered your request of January 14, 1964, for review 
of our settlement certificate (claim TK-733581) dated April 9, 1963, 
which settled the allowable charges, under your contract H-7051, for 
the transportation of household goods owned by Colonel Richard H. 
Ross from Wiesbaden, Germany, to Wright-Patterson Air Force Base, 
Ohio. We conclude that the charges were properly settled in accord- 
ance with the applicable tenders and tariff and that there is nothing 
further due you on this shipment. 

The record shows that Colonel Ross’ household goods were picked 
up at Wiesbaden, Germany, on July 8, 1960, consigned to Brookley 
Air Force Base, Alabama. Bill of lading AF-1141081, covering the 
through service, shows that the shipping officer requested through 
container door to door service; that the shipment was released “AT 
RATES PROVIDED IN FREIGHT TARIFF NO. 14 AND SERV- 
ICE TENDER DATED 17 OCTOBER 1959 AND SUPPLE- 
MENTS”; and that storage in transit up to 90 days at destination 
was authorized. A diversion certificate dated August 5, 1960, was 
issued on the shipment, reporting that diversion to Wright-Patterson 
Air Force Base, Ohio, had been authorized August 1. Delivery was 
accomplished at Wright-Patterson Air Force Base, Ohio, on August 
27, 1960. 

Your bill H-7051, in the amount of $1,188.63 (transportation and 
accessorial charges) was paid on voucher No. 174646 in the October 
1960 accounts of Lieutenant Colonel George M. Seckinger. The line 
haul transportation charges of $1,131.83 were computed at the Zone 
28 rate to New Orleans, $35.10 per 100 pounds, plus a mileage rate 
of $8.60 per 100 pounds beyond for 885 miles. 

When the paid bill was audited here, it was determined that the 
transportation charges should be computed at the through Zone 14 
rate to Wright-Patterson Air Force Base, $36.75 per 100 pounds, re- 
ducing the total amount of the applicable charges (including acces- 
sorial charges) to $1,008.63. Both the transportation rate to New 
Orleans used in your original billing and that used in our audit are 
authorized in Household Goods Carriers’ Bureau Military Rate Tariff 
I.C.C. No. 14, and published in North American Van Lines Tender 
No. 505 (D/US-2 exception to tariff I.C.C. No. 14) ; the $5.00 diversion 
charge is published in Military Rate Tariff I.C.C. No. 4. Upon your 
failure to refund the overcharge, $180, it was collected by deduction 
from one of your subsequent bills in January 1962. Your supple- 
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mental bill to recover the amount so deducted was disallowed in the 
cited settlement and your present request for review followed. 

You urge that the transportation charges should be based upon 
the through rate from Wiesbaden to New Orleans, plus a mileage 
rate beyond to Wright-Patterson Air Force Base, as billed, since the 
goods were aboard ship when the diversion order was issued and New 
Orleans, the port of entry, was the first point at which the diversion 
could be effected. You base your contention on two grounds. First, 
you conclude that the through rates from Germany to United States 
points provided in the applicable tender, Household Goods Carriers’ 
Bureau Military Rate Tariff I.C.C. No. 14, are computed via the near- 
est United States port. New York would be the normal port of entry 
for Wright-Patterson Air Force Base; therefore, you say, the through 
rate from Germany to Wright-Patterson applies only via the port 
of New York, not the port of New Orleans. Second, you argue that 
since Tariff I.C.C. No. 14 neither defines a diversion nor prescribes a 
rule for computing charges on diverted shipments (although it does 
refer to Military Rate Tariff I.C.C. No. 4 as the source of service 
charges, such as that for diversion, not included in the transportation 
rate) but does authorize recourse to the published tariffs of par- 
ticipants to supply required rules and regulations, it is necessary to 
make a combination of rates over New Orleans in accordance with 
Rule 28(d), Supplement No. 3 to Household Goods Carriers’ Bureau 
Tariff No. 78-B, MF-I.C.C. No. 90. 

Upon consideration of both the military rate tenders and Tariff 
No. 78-B, we conclude that your position is not supportable. Mili- 
tary Rate Tariff I.C.C. No. 14, publishing the through rates from 
origin in Germany to both Brookley Air Force Base and Wright- 
Patterson Air Force Base, contains no routing requirement which 
prescribes the particular ports via which those rates apply. That a 
shipment entered the United States through one port rather than an- 
other is, therefore, irrelevant to the application of the through rate to 
the ultimate destination. It is, of course, obvious that the compilers 
of Tariff I.C.C. No. 14 necessarily considered the respective ports of 
entry in determining the best combination of land-ocean-land rates 
upon which to predicate the through rates from German origins to 
United States destinations. Their doing so, however, has no bearing 
upon the use of the through rate from origin to final destination in the 
computation of the applicable charges, since the tender does not make 
applicability of the rates dependent upon a particular port of entry. 

Military Rate Tariff I.C.C. No. 14, as you point out, is silent con- 
cerning diversion, except to provide that its transportation rates do 
not include charges for certain services, one of which is diversion, 
and to refer to Tariff I.C.C. No. 4, the source of the $5 diversion 
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charge, for such charges. Since it is silent and since the rates it pro- 
vides are stated as being offered to the United States pursuant to sec- 
tion 22 of the Interstate Commerce Act, 49 U.S.C. 22, we think that 
the omission of a rule for computing transportation charges on di- 
verted shipments, coupled with the specific inclusion of a means for 
ascertaining the charge for the diversion service, justify construing 
the rate tender as contemplating that the through rate to the ultimate 
destination applies to shipments diverted en route. This construction 
of Tariff I.C.C. No. 14 precludes any recourse to Rule 28(d), Supple- 
ment No. 3 to Tariff No. 78-B, MF-I.C.C. No. 90. Even if we should 
accept your construction of Tariff I.C.C. No. 14, however, and resort 
to Rule 28(d), the result is the same. At the time of this shipment 
paragraph (d) of Rule 28 provided: 

(d) Charges on a shipment which has been diverted will be assessed at the 


lawfully applicable rate from origin to destination, via the point of diversion 
over the route of movement, plus [the diversion charge] * * *. 


Since Tariff I.C.C. No. 14 does not designate ports of entry via which 
the rates published therein apply, there is no prohibition against the 
applicability of the Zone 14 rate to Wright-Patterson Air Force Base 
over the route this shipment actually moved through the port of New 
Orleans as the point of diversion and the terms of Rule 28(d) are 
complied with. 

Finally, recourse to your service tender dated October 17, 1959, 
provides no basis for a different conclusion. In substance, your serv- 
ice tender provides that on movements of household goods from points 
in Germany to destinations in the United States, North American 
Van Lines will utilize the ports of New York, New York, Norfolk, 
Virginia, and New Orleans, Louisiana. No reference is made in the 
service tender as to the destinations to be served by the respective 
ports. Therefore, the movement here under consideration would not 
be violative of the terms of your service tender. Compare Dean Van 
Lines v. United States, 159 Ct. Cl. 514, 310 F. 2d 740 (1962). 

In the circumstances, the settlement in claim TK-733581 was proper 
and it is sustained. 


[ B-154826 J 
Pay—Severance—Computation 


A Navy officer who, when discharged under 10 U.S.C. 6382(a) for failure to be 
selected for promotion, was serving as a lieutenant of the staff corps but who 
had prior service as a line officer in the Regular Navy may not have service under 
the appointment in the line of the Regular Navy considered as service under an 
appointment as a commissioned officer in the staff corps for computation of a 
lump-sum severance payment, and therefore, since the member accepted an ap- 
pointment as a lieutenant in the Civil Engineer Corps of the Regular Navy on 
June 30, 1957, his appointment comes within the phrase “originally appointed in 
the grade of lieutenant in any staff corps of the Navy” in 10 U.S.C. 6888(a) and 
the lump-sum payment is for computation from the date of such appointment. 
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To the Secretary of the Navy, September 17, 1964: 


Reference is made to letter of July 23, 1964, and enclosure, received 
from the Under Secretary of the Navy requesting decision as to the 
correct method of computing the lump-sum payment prescribed in 10 
U.S.C. 6382(c) in the circumstances set forth below. The request for 
decision was assigned Clearance No. SS-N-787 by the Military Pay 
and Allowance Committee, Department of Defense. 

It appears that the question presented, while seemingly general in 
nature, actually relates to the particular case of a former naval officer 
who, upon graduation from the Naval Academy was commissioned on 
June 3, 1953, an ensign of the line in the Regular Navy. He thereafter 
served as a line officer until June 30, 1957, at which time he was com- 
missioned a lieutenant (jg) in the staff corps (Civil Engineer Corps) 
ofthe Regular Navy. See 10 U.S.C. 5582(b). 

On June 30, 1964, this former officer, while serving as a lieutenant 
of the staff corps (Civil Engineer Corps) of the Regular Navy was 
honorably discharged from the naval service in accordance with the 
provisions of 10 U.S.C. 6382(a) which provides that each officer on the 
active list of the Navy in the grade of lieutenant (except an officer in 
the Nurse Corps) shall be honorably discharged “on June 30 of the 
fiscal year in which he is considered as having failed of selection for 
promotion to the grade of lieutenant commander * * * for the second 
time.” Upon such discharge the former officer concerned became en- 
titled under 10 U.S.C. 6382(c) to a lump-sum payment equal in amount 
to 2 months’ basic pay at the time of discharge multiplied by the num- 
ber of years of his total commissioned service computed as prescribed 
in 10 U.S.C. 6388, but not to exceed a total of 2 years’ basic pay. An 
over-all limitation of $15,000 on such lump-sum payment is prescribed 
in section 4(b), Public Law 87-509, June 28, 1962, 76 Stat. 121, 10 
U.S.C. 6382(c). 

The specific question presented is whether the number of years of 
total commissioned service used in determining the multiplier factor 
employed in computing the lump-sum payment authorized in 10 U.S.C. 
6382(c) is limited to the officer’s 7 years of commissioned service in the 
staff corps (Civil Engineer Corps), i.e., from June 30, 1957, to June 30, 
1964, or whether there may also be included in such multiplier factor 
his prior service as a commissioned officer of the line dating from June 
8, 1953, which would give him a total of 11 years of creditable commis- 
sioned service for such purpose. It is stated that it is not clear 
“whether the rule adopted in 37 Comp. Gen. 747 for the computation 
of ‘total commissioned service’ for purposes of mandatory retirement, 
is applicable in the present case.” 
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As above stated, it is expressly provided in 10 U.S.C. 6382(c) that 
the number of years of total commissioned service to be employed as 
the multiplier factor in determining the amount of the lump-sum pay- 
ment therein prescribed shall be “computed under section * * * 6388 
of this title.” That section (10 U.S.C. 6388) in pertinent part pro- 
vides as follows: 


(a) For the purpose of the preceding sections of this chapter [chapter 573, 
Title 10, U.S. Code], the total commissioned service of each officer originally 
appointed in the grade of lieutenant (junior grade) or ensign in any staff corps 
of the Navy, who has since that appointment served continuously on the active 
list of the Navy, is computed from June 30 of the fiscal year in which he accepted 
that appointment. However, this subsection does not apply to officers appointed 
under the Act of April 18, 1946, ch. 141 (60 Stat. 92). 

(b) Each other commissioned officer on the active list of the Navy in any staff 
corps is considered to have the same total commissioned service for the purpose 
of the preceding sections of this chapter as the officer in his corps described in 
subsection (a) having the maximum total commissioned service who— 

(1) has not lost numbers or precedence ; and 

(2) is, or at any time has been, junior to the other officer for the purposes of 
eligibility for promotion and selection for promotion during that other officer’s 
latest period of continuous service on the active list. 


The former naval officer involved in this case contends, in a brief 
received as the enclosure to the letter of July 23, 1964, that his status 
for purposes of the lump-sum payment prescribed in 10 U.S.C. 
6382(c) comes within the scope of subsection (b), not subsection (a), 
of 10 U.S.C. 6388. The argument advanced in support of that con- 
tention is that subsection (a) of 10 U.S.C. 6388 embraces only those 
officers who are “originally” appointed in the grade of lieutenant (jg) 
or ensign in any staff corps of the Navy and that, since the officer 
concerned was first appointed as a commissioned officer in the line 
of the Navy in June 1953, his appointment on June 30, 1957, as a 
lieutenant (jg) in the staff corps (Civil Engineer Corps) did not 
constitute an original appointment in the staff corps of the Regular 
Navy within the purview of subsection (a), 10 U.S.C. 6388. 

The same issue was presented in the case of a captain in the Civil 
Engineer Corps who was permanently appointed in the grade of en- 
sign in the line of the Regular Navy upon graduation from the Naval 
Academy in June 1919 and thereafter permanently appointed with 
the rank of lieutenant (jg) in the Civil Engineer Corps of the Regular 
Navy in September 1921. See Navy Court-Martial Order No. 2, Jan- 
uary 13, 1949, at pages 40 to 43, construing in the case above mentioned 
the provisions of section 202(d)(1) of the Officer Personnel Act of 
1947, Ch. 512, 61 Stat. 816, now codified in 10 U.S.C. 6388 (a) and (b), 
formerly 34 U.S.C. 3b(d) (1) (1952 Ed.). It was held by the Judge 
Advocate General of the Navy that the words “originally appointed 
in the grade or rank of lieutenant (junior grade) or ensign in the Reg- 
ular Navy” contained in section 202(d) (1) of the 1947 law when con- 
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sidered in conjunction with the provisions of subsection (a) of that 
section (providing that “the word ‘officers’ shal] be held to mean com- 
missioned officers holding permanent appointments as such on the ac- 
tive list in the Staff Corps of the Regular Navy”) do not “include a 
permanent appointment in the line of the Regular Navy subsequent 
to which the officer concerned accepted a permanent appointment in 
the rank of lieutenant (junior grade) or ensign in the Staff Corps of 
the Regular Navy.” 

The conclusion reached by the Judge Advocate General of the Navy 
concerning the application and the effect of the statutory provisions 
above referred to was upheld in our decision of May 12, 1958, B-135968, 
37 Comp. Gen. 747, to which specific reference is made in the letter 
of July 23, 1964. As pointed out in the decision of May 12, 1958, it 
is clear that in enacting the codification act of August 10, 1956, Ch. 
1041, 70A Stat., Congress adopted the Navy Judge Advocate Gen- 
eral’s interpretation of section 202(d) (1) of the 1947 law by substitut- 
ing the words “any staff corps of the Navy” for the words “the Reg- 
ular Navy.” Hence, the language of 10 U.S.S. 6388(a) “must be 
given its plain meaning and application.” 

As a matter of primary importance it should be noted that the same 
construction and interpretation of the provisions of 10 U.S.C. 6388 (a) 
und (b) were reached by the United States Court of Appeals, District 
of Columbia Circuit, in the case of Payson v. Franke, 282 F. 2d 851, 
decided August 4, 1960. It there stated: 

Appellant [Payson] seems totally to have overlooked the effect which must 


be given to section 202 (a) of the 1947 Act. There the word “officers” was defined 
for the purposes of Title II to mean “commissioned officers * * * in the Staff 


7 


Corps of the Regular Navy,” [Italics supplied.] which included the Civil Engineer 
Corps. Thus section 202(d) (1) in referring to “total commissioned service” 
of such a Regular Navy Officer provided that computation must date “from June 
30 of the fiscal year in which he accepted such appointment,” i.e., as a commis- 
sioned officer in the Staff Corps. Sections 202(a) and 202(d) (1) must be read 
together. The codifiers in drafting 10 U.S.C. § 6388 simply elided the terminol- 
ogy as to “staff corps” service to avoid the circumlocution and interpolation 
essential to a proper reading of the 1947 Act. 

While the conclusion in the decision of May 12, 1958, 37 Comp. 
Gen. 747, involves only the application of 10 U.S.C. 6388 (a) and (b) 
to those provisions of Ch. 573, Title 10, U.S. Code, concerning man- 
datory retirement or separation from the naval service of certain offi- 
cers, no basis is perceived for concluding that the provisions of 10 
U.S.C. 6388 (a) and (b) should be applied any differently when such 
statutory provisions are for consideration in computing the lump-sum 
payment prescribed in 10 U.S.C. 6382(c). It is our view, therefore, 
that since the former naval officer here concerned was commissioned 
as a lieutenant (jg) in the Civil Engineer Corps of the Regular Navy 
on June 30, 1957—the appointment in question apparently having 
been accepted by him in the fiscal year 1957—his status comes squarely 
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within the purview of the phrase “originally appointed in the grade 
of lieutenant (junior grade) * * * in any staff corps of the Navy” 
contained in 10 U.S.C. 6388 (a). 

Accordingly, under the explicit language of 10 U.S.C. 6388(a) the 
computation of his total commissioned service for the purpose of deter- 
mining the amount of the lump-sum payment due him under 10 U.S.C. 
6382(c) is required to be computed from June 30, 1957. 


[ B-155075 J 


Compensation—Increases—Employees Whose Salaries are Fixed 
by Special Law—Retroactive Increases 


The employees of the Agricultural Stabilization and Conservation county com- 
mittees whose rates of salary fixed under 16 U.S.C. 590h(b) are increased by 
section 122 of the Government Employees Salary Reform Act of 1964, approved 
August 14, 1964, to equal as nearly as practicable the increases provided by sec- 
tion 102 of the act are entitled to the retroactive benefit of section 501(a) pre 
scribing that the provided increases in compensation are effective on or after 
July 1, 1964, and the increases under section 122 being mandatory, there is no ad- 
ministrative discretion as to the retroactive application of the increases, the only 
administrative function under section 122 being to see that the increases equal 
those provided by section 102, pertaining to the increases in the General Schedule 
rates under the Classification Act of 1949, 5 U.S.C. 1113(b). 


To the Secretary of Agriculture, September 17, 1964: 


On August 28, 1964, the Acting Secretary of Agriculture requested 
our decision concerning the payment of retroactive compensation to 
the employees of Agricultural Stabilization and Conservation county 
committees under the provisions of sections 122 and 501(a) of the 
Government Employees Salary Reform Act of 1964, Public Law 88- 
426, approved August 14, 1964, 78 Stat. 412, 435, which provide as 
follows: 


Sec. 122. The rates of compensation of persons employed by the county com- 
mittees established pursuant to section 8(b) of the Soil Conservation and Do- 
mestic Allotment Act (16 U.S.C. 590h(b)) shall be increased by amounts equal, 
as nearly as may be practicable, to the increases provided by section 102 of this 
Act for corresponding rates of compensation in the appropriate schedule or scale 
of pay. 

Sec. 501. (a) Except to the extent provided in subsections (b) and (c) of 
this section, this Act and the increases in compensation made by this Act shall 
become effective on the first day of the first pay period which begins on or after 
July 1, 1964. 


The Acting Secretary’s letter says that in accordance with your au- 
thority contained in 16 U.S.C. 590h(b) the rates of compensation of 
employees in county office positions are fixed and paid at rates estab- 
lished for the grade in which the job is classified, and that the rate 
for the grade is uniform throughout the United States, as set forth 
in Part 4, section 5 of the County Administrative Handbook. <A copy 
of said section 5 was enclosed, as amended March 13, 1964. 
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Further, the Acting Secretary says your Department has taken steps 
to effect the increases in the rate of compensation as authorized by 
section 122 of Public Law 88-426, but that retroactive payment thereof 
has been withheld pending our decision whether such employees are 
entitled to the retroactive pay benefit of section 501 (a). 

We have carefully considered the matter, and we concur in the views 
expressed in the next to last paragraph of the Acting Secretary’s 
letter, that when sections 122 and 501(a) are read together, there is no 
administrative discretion thereunder whether such employees shall 
receive increases of salary retroactively effective on the first day of 
the first pay period which began on or after July 1, 1964. The ad- 
ministrative function under section 122 largely is to see that such 
increases equal as nearly as practicable the appropriate increases pro- 
vided by section 102 of the act, pertaining to the increases in .the 
General Schedule rates under the Classification Act of 1949, 5 U.S.C. 
1113(b). 

Therefore, and since the increases under section 122 of Public Law 
88-426 are considered to be mandatory and as they are “increases 
made by this Act” within the meaning of that provision in section 
501(a), we hold that the county committee employees whose rates of 
salary are fixed under 16 U.S.C. 590h(b) are entitled to the retroactive 
benefit of section 501(a) of Public Law 88-426. 


[ B-153789 J 


Social Security—Civilian Employees—Withholding Errors—Stat- 
utes of Limitations Applicability 


The erroneous withholding of social security taxes by a Government agency 
from the salary of a postal employee covered under the Civil Service Retire- 
ment Act that was not discovered until after the expiration of the statutory 
time for adjustments must be treated in the same way as an error, whether in 
law or fact, made by a private employer for purposes of the statutes of limitation, 
and, therefore, such statutes of limitation preclude a Government agency from 
making an adjustment for the erroneous withholding action after the expiration 
of the prescribed period. 


Social Security—Civilian Employees—Withholding Errors—Re- 
fund Propriety 


A refund of an erroneously withheld social security tax from the salary of a 
postal employee covered by the Civil Service Retirement Act that was not made 


until after the expiration of the statutory period prescribed for the adjustment 
of such taxes is not a proper refund. 


Post Office Department—Employees—Liability Relief—Errone- 
ous Social Security Tax Withholding 


Although an accountable officer of the Post Office Department. who refunded 
an erroneously withheld social security tax to the widow of a deceased postal 
employee pursuant to a directive from the Civil Service Commission when the 
error was discovered after the expiration of the statutory period prescribed for 
such tax adjustments may not be afforded relief on the mere fact that the 
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refund was made at the direction of the Civil Service Commission, which agency 
does not have jurisdiction over social security taxes, if, under 39 U.S.C. 2401, 
the Postmaster General determines that relief is warranted and furnishes the 
basis for the determination, together with the details of the transaction, the 
request for relief will be given consideration. 

Social Security—Civilian Employees— Withholding Errors—Notice 
Requirement 

A requirement that a department notify the Social Security Administration when 
it discovers an error in withholding social security taxes from the salary of an 
employee covered under the Civil Service Retirement Act after the expiration of 
the statutory period prescribed in the Internal Revenue Code for adjustments 
would serve no useful purpose for the reason that the Social Security Admin- 


istration is subject to a similar statutory restriction on the modification of its 
records. 


To the Postmaster General, September 18, 1964: 


Further reference is made to your letter of March 19, 1964, submit- 
ting for our consideration four questions arising in the adjustment 
of agency error in tax returns under the Federal Insurance Contribu- 
tions Act, 26 U.S.C. 3101. 

Federal Insurance Contributions Act (Social Security) taxes were 
withheld during the calendar year 1955 from the compensation of 
Mr. Frederick D. Burney, a deceased employee of the Cleveland Post 
Office. As Mr. Burney had retained coverage under the Civil Serv- 
ice Retirement Act, 5 U.S.C. 2251, on his appointment in the Cleve- 
land Post Office, the withholding of Social Security taxes from his 
salary during 1955 was inerror. See Internal Revenue Code of 1954, 
section 3121(b) (6) (A), Title 26, United States Code. See, also, So- 
cial Security Act, section 210(a)(6)(A), 42 U.S.C. 410(a) (6) (A). 
The improper withholding came to light on September 20, 1962, when 
the Bureau of Retirement and Insurance of the Civil Service Commis- 
sion sent a telegram to the Regional Controller, Post Office Depart- 
ment, Cincinnati, Ohio, directing that “If F.I.C.A. was withheld 
beginning 1/1/55 amount should be refunded.” 

Pursuant to the directive of the Civil Service Commission a refund 
of $88.92 was made to Mr. Burney’s widow, and the Regional Con- 
troller, Post Office Department, claimed an adjustment in a subse- 
quent return to the Internal Revenue District. Director at Cincinnati, 
Ohio. The District Director disallowed the adjustment in view of 
the three-year limitation prescribed by section 6511, Internal Revenue 
Code, Title 26, United States Code, for the allowance of credits or 
refunds. 

In the present situation, and to establish a basis for future action, 
the following questions were submitted : 

1, Are the statutes of limitations embodied in the Internal Revenue Code 
strictly enforceable against another agency of the Federal Government if the 


required adjustment was caused by an erroneous action on the part of a gov- 
ernmental agency ? 
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2. Are refunds, directed by the Civil Service Commission and consummated 
by the Post Office Regional Controller as in the case of Frederick D. Burney, 
proper? 

3. If not, may relief be obtained on behalf of the accountable officers in this 
instance in which refund was made in good faith in reliance upon a direction 
received from the Civil Service Commission? 

4. If adjustments are precluded after three years, by the statute of limita- 
tions, do we have a responsibility to advise the Social Security Administration 
that the period covered by that withholding is not properly creditable for the 
receipt of benefits from the Social Security Administration? If so, in what 
manner? 


In our consideration of the above questions we requested, as you 
were previously advised, the views and comments of the Civil Service 
Commission, the Department of Health, Education, and Welfare, 
and the Treasury Department. 

Of particular significance with reference to the first two questions 
are the comments of the General Counsel of the Treasury. After 
referring to sections 6511(a), 6511(b), 6513(c) and 6514 of the Inter- 
nal Revenue Code, Title 26, United States Code, he stated : 

We have explored all the possibilities and we regret that we have been un- 
able to find any legal basis for a waiver of the statute of limitations on behalf 
of the Post Office Department. Pursuant to the statutory provisions, in the 
event the returns on Form 941 for the calendar year 1955, referred to above, 
were timely filed by the Department, we must conclude that the statutory period 
of limitation for the filing of a claim for refund or credit of Federal Insurance 
Contributions Act taxes erroneously reported thereon expired on April 15, 1959. 
Accordingly, disallowance by the District Director of Internal Revenue, Cin- 
cinnati, of the credits which were not claimed within the prescribed statutory 
period is required by the applicable law and regulations. 

We regret that we are unable to be of assistance to the Post Office Department 
in this case, but, as you undoubtedly realize, the Internal Revenue Service has 


no authority to waive the bar of the statute of limitations, even for Federal 
Government agencies. 


We need not be concerned herein with the applicability of section 
6406, Internal Revenue Code, limiting review of Treasury decisions 
on claims under the internal revenue laws, as we are persuaded of 
the correctness of the position of the General Counsel of the Treasury. 
In the context of the legislative scheme of the Federal Insurance Con- 
tributions Act covering Government agencies as well as private em- 
ployers, we perceive no valid basis for distinguishing an error, whether 
in law or fact, of a Government agency from that of a private em- 
ployer for the purpose of the statutory restrictions on adjustments. 
Accordingly, you are advised we hold the opinion that. the first ques- 
tion, with reference to Social Security taxes, is answerable in the 
affirmative. 

And where, as in the case of Frederick D. Burney, a claim for er- 
roneously withheld Social Security taxes is barred by statute, a refund 
by the employing Government agency would not be proper. See sec- 
tions 3102, 3123, Internal Revenue Code. The second question is there- 
fore answered in the negative. We may add that the Civil Service 
Commission has informed us that in the future, its notice to agencies 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 157 


of error in the collection of Federal Insurance Contributions Act 
taxes from employees covered by the Civil Service Retirement system 
will no longer direct that refund be made. 

The third question inquires whether relief may be obtained on be- 
half of the accountable officers who effected the refund in the Burney 
case. 

We assume that you are referring to relief under the provisions of 
39 U.S.C. 2401. Those provisions authorize us to grant relief only 
after a determination has been made by you that the interests of your 
Department require the exercise of your powers over the liability of 
the accountable officer. In the absence of such a determination, no 
relief may be obtained. We are not aware of the basis upon which 
you would make such a determination in this case but we are not con- 
vinced that the mere fact that the refund of the F.I.C.A. taxes was 
made at the direction of the Civil Service Commission is sufficient 
since that Commission has no jurisdiction in the matter. If you make 
such a determination, however, we would not object to entertaining 
a specific request for relief accompanied by a more detailed account 
of the transaction, including a designation of the accountable officers 
involved, a reference to the voucher on which payment was made, and 
the basis upon which your determination was made. 

The fourth question inquires, if tax adjustments are precluded 
by the 3-year statute of limitations of the Internal Revenue Code, does 
the Post Office Department have a responsibility to advise the Social 
Security Administration that the period covered by the withholding 
is not properly creditable for the receipt of benefits from the Social 
Security Administration. In the comments received from the De- 
partment of Health, Education, and Welfare there were those of the 
Commissioner of Social Security which were specifically directed to 
this problem. The Commissioner stated : 

The Social Security Act as amended and the Internal Revenue Code both 
contain a statute of limitations applicable in like manner to Federal as well as 
private employers charged with the responsibility of keeping records, filing 
returns and making tax contributions for Federal Insurance Contributions Act 
purposes. In general, the two statutes have the same time limitations. There 
are exceptions, however, to be both statutes and under certain circumstances, 
therefore, changes may be permitted under one statute and not under the 
“Tee 205(c)(1)(B) of the Social Security Act as amended defines the 
time limitation in which a change may be made in the record of the earnings 
of an individual for any year as three years, three months and fifteen days 
after the year in which the “wages” were paid. After expiration of such period 


following any year, the record is no longer open to correction except as provided 
by section 205(c) (5). 


. * of = * © * 
As indicated, the law provides that under specific circumstances an individ- 
ual’s record may be changed after the expiration of the time limitation. One of 


these exceptions (section 205(c)(5)(F)) provides that the Administration 
may conform its records to tax returns of wages (including informational and 








158 DECISIONS OF THE COMPTROLLER GENERAL [44 


other written statements) filed with the Commissioner of Internal Revenue 
under specifically identified sections of the Internal Revenue Code. The Office 
of General Counsel of this Department has stated that pursuant to this section 
a tax return can have probative value as a basis for correcting Bureau (now 
Administration) earnings records only if it is accepted as valid by the Internal 
Revenue Service. 


* * * * * * * 


If the correctional return, including an informational or other written state- 
ment, is not acceptable under the provisions of the Internal Revenue Code for 
Internal Revenue purposes, it may not be used by this Administration as a basis 
for changing its records. 


* * e * * * + 


While there remains the possibility that other exceptions outlined in section 
205(c) of the Social Security Act would permit the Administration to correct 
an individual’s earnings record, these normally come into play upon the filing 
of a claim or the raising of a question by a covered worker as to the correctness 
of an Administration statement of his earnings. If, at that time, it appears 
that corrections may be required and may be made under the law, information 
is requested of the employer. In view of this and since the time requirements 
of the statutes of limitations of the two agencies are in accord, we would not 
advocate the practice of furnishing adjustment reports directly to this 
Administration. 


As we must agree with the basic administrative premise that the 
statutory restrictions on the modification of social security records 
embody an overriding legislative policy applicable even in the case 
of excluded Federal employment, and there would appear to be little 
point in advising the Social Security Administration of periods of 
erroneous withholdings barred from adjustment by the Internal Reve- 
nue Code, the fourth question is answered in the negative. 


[ B-129499 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Move Prior to Effective Date of Rate Increase 


The fact that the dependents of members of the uniformed services traveled 
before January 1, 1963, the effective date of the July 10, 1962 act increasing 
monthly rates of basic allowance for quarters (37 U.S.C. 403), and in advance 
of change-of-station orders dated January 1, 1963, or thereafter, does not affect 
the entitlement of the members to the dislocation allowance provided by para- 
graph 9001 of the Joint Travel Regulations, the Career Incentive Act of 1955 
authorizing payment not having been changed by the 1962 act, and no entitle- 
ment to the dislocation allowance being involved but rather the proper rate on 
which to base payment, dependent upon a member’s grade on the effective date 
of his orders and the rate of basic allowance applicable to that grade and in 
effect on that date, the members whose dependents traveled in advance of 
January 1, 1963 orders, or thereafter, are entitled to dislocation allowances at 
the increased basic allowance for quarters rates. 


To the Secretary of the Army, September 21, 1964: 


Further reference is made to letter dated July 16, 1964, from the 
Under Secretary of the Army, requesting a decision as to the propriety 
of payment of dislocation allowance in accordance with paragraph 
9001, Joint Travel Regulations, at the rate of basic allowance for 
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quarters effective January 1, 1963, incident to permanent change-of- 
station orders effective January 1, 1963, or thereafter in cases where 
dependents completed travel before the effective date of orders. This 
request was assigned Control No. 64-26 by the Per Diem, Travel and 
Transportation Allowance Committee. 

The Under Secretary states that paragraph 9001, Joint Travel 
Regulations, which provides, among other things, that the amount 
payable as a dislocation allowance in an amount equal to the applicable 
monthly rate of basic allowance for quarters of the member “on the 
effective date of permanent change-of-station orders,” stems from a 
long established rule of this Office that the right to any permanent 
change-of-station allowance does not accrue until the effective date 
of the orders. He further states that notwithstanding the precise 
Janguage of that regulation, in view of 36 Comp. Gen. 423, doubt has 
arisen in the audit of pay records as to the propriety of payments of 
dislocation allowance made at the monthly rates of basic allowance for 
quarters as increased effective January 1, 1963, by section 1 of Public 
Law 87-531, approved July 10, 1962, 76 Stat. 152, 37 U.S.C. 403, in 
cases where the effective date of the change-of-station orders is Jan- 
uary 1, 1963, or thereafter and the dependents completed travel before 
January 1, 1963. 

Also, the Under Secretary has expressed the opinion that 36 Comp. 
Gen. 423—a decision in which we held that the dislocation allowance, 
which was authorized by the Career Incentive Act of 1955, 37 U.S.C. 
253(c) (1958 Ed.), effective April 1, 1955, was not payable where the 
dependents were moved to the member’s new station prior to April 
1, 1955, even though the change-of-station orders were effective after 
April 1, 1955—is distinguishable since the issue in the instant case 
is not the entitlement to the dislocation allowance but the amount 
thereof payable to the member. Further he says that the holding in 
that decision was premised on the principle that the law could not be 
retroactively applied whereas in the instant case a retroactive applica- 
tion of the law is not involved since the law which provided for the 
dislocation allowance, the Career Incentive Act of 1955 (now 37 U.S.C. 
407), was not changed by the 1962 act. 

In addition to our holding in 36 Comp. Gen. 423, we held in decision 
of November 29, 1956, B-129410, copy enclosed, covering another case 
involving a question concerning basic entitlement to the dislocation 
allowance, that where orders are effective prior to April 1, 1955, the 
dislocation allowance was not payable even though the travel was per- 
formed after April 1, 1955. These two decisions clearly limit the 
application of the law in all cases to the period after April 1, 1955. 

We agree that the problem here involved is not concerned with basic 
entitlement to the dislocation allowance. Under 37 U.S.C. 407 and the 
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implementing regulations a member’s right to the dislocation allow- 
ance is conditioned upon his grade being E-4 with over 4 years’ service 
or a higher grade on the effective date of his change-of-station orders 
and an actual movement under those orders of his eligible dependents 
for the purpose of relocating his household. Hence, when a member’s 
entitlement to the dislocation allowance becomes fixed in accordance 
with the governing law and regulations the question concerning the 
amount thereof is not a question concerning basic entitlement, but one 
concerning the proper rate on which the payment is to be based, de- 
pendent upon the member’s grade on the effective date of his orders and 
the rate of basic allowance for quarters applicable to that grade and 
in effect on that date. In each case under discussion the increased rate 
of the basic allowance for quarters was in effect on the effective date 
of the member’s orders and, therefore, it is our view that he is entitled 
if in an eligible pay grade to payment of the dislocation allowance 
based on his grade on that date and the applicable increased rate as set 
forth in 37 U.S.C. 403. The fact that the member’s dependents may 
have performed travel pursuant to his orders prior to the effective date 
thereof would not affect his fixed entitlement to the dislocation allow- 
ance at the increased rate except where before such date the orders are 
canceled, revoked, or modified to direct him to return to the station 
from which he was transferred, or modified to direct him to make a 
different change of station. See B-149679, dated April 22, 1964, and 
B-154249, dated June 11, 1964, copies also enclosed. 

Accordingly and in consideration of the representations of the Un- 
der Secretary we find no legal basis to question the propriety of the 
payments of the dislocation allowances made at the basic allowance 
for quarters rates effective January 1, 1963, if otherwise correct. 


[ B-150558 J 


Storage—Household Effects—Military Personnel—Temporary— 
College Attendance 


When the permanent changes of stations of members of the uniformed services 
are delayed by permissive temporary duty en route to permit attendance at 
civilian colleges to fulfill requirements for degrees, the members may not be 
credited with 90 days’ storage of household goods, nor reimbursed for a 90-day 
portion of a prolonged period of storage, paragraph 8100 of the Joint Travel 
Regulations authorizing a 90-day period of temporary duty incident to a per- 
manent change of station only providing that storage may accrue at place of 
origin, in transit, at destination, or any combination thereof, if incident to an 
“authorized” shipment, and when a shipment of household goods is authorized 
in connection with a permanent change of station, the member is entitled to a 
90-day period of temporary storage, even though the period might occur during 
college attendance, the orders, however, to show the storage was incident to an 
authorized movement of household goods and not incident to permissive tempo- 
rary duty. 
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Storage—Household Effects—Military Personnel—Nontempo- 
rary—College Attendance 


Although a member of the uniformed services under travel orders directing a 
permanent change of station with “permissive travel” en route authorized pur- 
suant to paragraph 8253-2b of the Joint Travel Regulations to attend a civilian 
college is not entitled to travel or transportation costs, including nontemporary 
storage and related expenses incident to the school assignment, when assigned 
overseas under permanent change—of-station orders and due to military restric- 
tions his dependents will not join him within 20 weeks after his departure, 
requiring the nontemporary storage of household goods, the member’s permissive 
temporary duty may not operate to deprive him of his rights under paragraph 
8101 of the Joint Travel Regulations to authorized nontemporary storage of his 
effects; however, charges for any additional storage period necessitated by the 
permissive temporary duty assignment to attend a civilian college are the re- 
sponsibility of the member. 


Disbursing Officers—Relief—Lack of Due Care, Etc.—Relief 
Denied 

The regulations and travel orders under which payments were made by disburs- 
ing officers for nontemporary storage to members of the uniformed services 
whose permanent changes of stations were delayed by permissive temporary duty 
en route to attend civilian colleges not having contemplated any expense to the 
Government for nontemporary storage, the conclusion that the payments were not 
the result of lack of due care on the part of the disbursing officers as required 
by 31 U.S.C. 82a-2 is not justified, and relief of the disbursing officers from ac- 
countability and responsibility for deficiencies in official disbursing accounts 
as prescribed by section 82a—2 in consequence of any illegal, improper, or in- 
correct payment is denied, and in the settlement of the erroneous payments for 
nontemporary storage during the period of permissive temporary duty, credit for 
90 days’ temporary storage may not be allowed. 


To the Secretary of the Army, September 23, 1964: 


Further reference is made to letter of July 20, 1964, from the Under 
Secretary of the Army, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee (PDTATAC Control No. 64- 
27) on July 22, 1964, citing decision of December 30, 1963, B—150558, 
and requesting a decision on certain questions relating to storage of 
household goods for members of the uniformed services when their 
permanent changes of stations are delayed by permissive temporary 
duty en route to permit them to attend civilian colleges to fulfill 
requirements for degrees. 

The decision of December 30, 1963, held that pertinent regulations do 
not and in the absence of some statutory authority may not, recognize 
a member’s attendance under permissive orders at a civilian college to 
fulfill requirements for a baccalaureate degree as an assignment to 
military duty so as to entitle the member to nontemporary storage of 
household goods, and related services, at Government expense under 
the provisions of the Joint Travel Regulations, issued pursuant to the 
statutory authority contained in section 406, Title 37, of the United 
States Code. The Under Secretary states that action was taken by 
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the Department of the Army to advise members and finance and ac- 
counting officers that, effective January 21, 1964, costs of nontemporary 
storage of household goods during periods of permissive temporary 
duty for the purposes stated above would be charged to the members. 

The Under Secretary also states that voluntary study of subjects 
which are important to the military profession is beneficial to the 
Department of the Army; that the type of training provided by 
accredited civilian schools increases understanding and raises military 
performance potentials; and that to achieve maximum participation in 
the voluntary study program, it was the policy of the Army to issue 
orders directing members to permanent duty stations with permissive 
temporary duty en route after detachment from the old stations to 
attend schools. Such orders authorized travel allowances, including 
transportation of dependents and movement of household goods, from 
the old duty stations to the new duty stations. The Under Secretary 
further states that prior to January 21, 1964, the storage of household 
goods was considered as a necessary service incident to transportation 
of the household goods to the new permanent duty stations. He re- 
quests, in consideration of the foregoing, that credit be allowed in the 
accounts of the finance and accounting officers for the payments made 
for nontemporary storage of household goods under these circum- 
stances prior to January 21, 1964. He says that such payments were 
made in good faith under regulations which authorized nontemporary 
storage of household goods in connection with permanent changes of 
stations; that the members accepted the services in good faith and that 
collection of amounts for these services at a later date would, in many 
cases, cause financial hardships. 

The Under Secretary requests answers to the following questions 
for applying the decision of December 30, 1963, to permanent changes 
of stations of the members involved : 

a. May a member be credited with a period of 90 days of temporary storage 
(including handling-in and handling-out charges) as provided in paragraph 
8100, Joint Travel Regulations, at Government expense incident to transportation 
of household goods? If the answer is in the affirmative, may temporary storage 
be provided at origin or destination, or may it be provided at either place? 

b. May a member be authorized nontemporary storage of household goods at 
Government expense (including the period of permissive temporary duty) on 
receipt of permanent change of station orders to an overseas duty station with 
permissive temporary duty en route, under the authority of paragraph 8253-2b, 


Joint Travel Regulations, when, due to military restrictions, it is anticipated 
that dependents will not be permitted to join the member within 20 weeks? 


With regard to question a, paragraph 8100-1 of the Joint Travel 
Regulations provides that temporary storage is storage authorized in 
connection with a shipment of permanent change-of-station weight 
allowance of household goods and such storage is cumulative and may 
accrue at place of origin, in transit, at destination, or any combina- 


ke 
' 


Ne a a a ee ay a a 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 163 


tion thereof. When storage facilities are not available at the place of 
origin or at destination, storage may be authorized in the nearest 
available storage facility. Paragraph 8100—2a of the regulations pro- 
vides that a member will be entitled to temporary storage at Govern- 
ment expense for a period of 90 days in connection with any authorized 
shipment of household goods. The regulation does not provide for 
any showing of the necessity for such storage and, generally, no such 
showing is required. However, temporary storage must be incident to 
an “authorized” shipment and therefore such storage is not authorized 
at Government expense if it is incident to the member’s attendance 
at a civilian college under permissive orders. Hence, there would be 
no authority to credit the member with a period of 90 days of storage 
if it is in fact incident to such college attendance. Thus, if the mem- 
ber’s household effects are placed in storage for a prolonged period by 
reason of his permissive assignment to attend a civilian college, we are 
of the view that there would be no authority to reimburse him for a 
90-day portion of such period. In the case of authorized shipments, 
those in fact incident to the permanent change-of-station move, the 
member is, of course, entitled to ship his goods from his old to his 
new station or as otherwise authorized at Government expense and is 
entitled to storage of 90 days if it is in fact incident to such shipment 
even though the period might occur during his attendance at college. 
In cases where payment is made for temporary storage of household 
effects under such orders directing a permanent change of station with 
permissive temporary duty en route, there should be a showing that 
such storage was necessary incident to the authorized movement of the 
goods rather than incident to the permissive temporary duty. 
Question a is answered accordingly. 

As to question b, paragraph 8253-2b of the Joint Travel Regulations 
provides that when a member is ordered to an overseas station and 
shipment of household goods is prohibited, or when, due to military 
restrictions, it is anticipated that dependents will not be permitted 
to join him within 20 weeks, shipment is authorized to nontemporary 
storage under paragraph 8101 of the regulations and subsequently 
from such nontemporary storage to the member’s current duty station. 
In the decision of December 30, 1963, it was held that the administra- 
tive regulations quoted therein and travel orders directing a permanent 
change of station with “permissive travel” authorized for the purpose 
of attending a civilian college clearly do not contemplate any expense 
to the Government for any travel or transportation costs including 
charges for nontemporary storage of household effects, and related 
expenses, incident to the school assignment irrespective of the fact 
that the orders provide for a permanent change of station. In the 
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circumstances presented, however, the member is in receipt of perma- 
nent change-of-station orders assigning him overseas where, due to 
military restrictions, it is anticipated that his dependents will not be 
permitted to join him within 20 weeks after his departure for such 
station. Clearly, when the member is required to comply with his 
orders, shipment of his household effects to nontemporary storage 
would be authorized if permissive temporary duty en route were not 
involved. While nontemporary storage at Government expense inci- 
dent to permissive temporary duty is not authorized, such permissive 
temporary duty may not operate to deprive the member of his right 
under such provisions to the authorized nontemporary storage of his 
effects. Charges for any additional storage period made necessary by 
the permissive temporary duty assignment, however, are the responsi- 
bility of the member. 

Section 82a-2 of Title 31, United States Code, authorizes the Comp- 
troller General in his discretion to relieve a disbursing officer or a 
former disbursing officer of accountability and responsibility for a 
deficiency in his official disbursing accounts in consequence of the 
making of any illegal, improper, or incorrect payment whenever the 
Comptroller General determines, upon his own motion or upon written 
findings and recommendations made by the head of the Government 
department concerned, that such payment was not. the result of bad 
faith or lack of due care on the part of the disbursing officer. Since, 
however, the regulations and travel orders pertaining to the payments 
made for nontemporary storage of household goods in the cases re- 
ferred to in the Under Secretary’s letter clearly did not contemplate 
any expense to the Government for nontemporary storage of house- 
hold goods, we would not be justified in concluding that such pay- 
ments were not the result of lack of due care on the part of the disburs- 
ing officers as required by 31 U.S.C. 82a-2 and relief thereunder must 
be denied. 

The Under Secretary inquires, if it is considered that credit may not 
be allowed in the accounts of the finance and accounting officers for 
payments made for nontemporary storage prior to January 21, 1964, 
and if the reply to question a is in the affirmative, whether a member 
may be credited with an amount which is the cost to the Government 
for 90 days’ temporary storage in settlement of the erroneous pay- 
ment for nontemporary storage during the period of permissive tem- 
porary duty. Since the storage was apparently incident to the per- 
missive temporary duty and a member is not entitled to such storage at 
Government expense, credit for 90 days’ temporary storage may not be 
allowed in settlement of the erroneous payments. 
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[ B-155052 J 


Easements, Rights of Way, Ete.—Creation, Existence, and Termi- 
nation—Improvements on Lands Reserved to the United States 


In the acquisition of land for the new right-of-way necessary to relocate a portion 
of the Alaska Railroad, payment may not be made without congressional ap- 
proval for the homes and other structures and improvements located on lands 
patented subsequent to the act of March 12, 1914, reserving to the United States 
a right-of-way for the construction of railroads, and telegraph and telephone 
lines, payment of compensation for the taking of the land being precluded by 
section 1 of the act (48 U.S.C. 305), and nothing in the legislative history of the 
section indicating the landowner was to be compensated for improvements located 
on the reserved right-of-way without congressional authorization. 


To the Secretary of the Interior, September 23, 1964: 


Reference is made to letter of August 24, 1964, from Assistant Secre- 
tary of the Interior D. Otis Beasley, regarding certain matters arising 
in connection with relocating a portion of the Alaska Railroad right- 
of-way. 

It is stated that as a result of the March 27, 1964, earthquake, it 
apparently will be necessary to relocate a portion of the Alaska Rail- 
road right-of-way. The new right-of-way involves land that was 
patented after March 12, 1914. The Assistant Secretary states that, 
in the opinion of your Department, language contained in section 1 of 
the act of March 12, 1914, Ch. 37, 38 Stat. 305, 48 U.S.C. 305, precludes 
payment of compensation for the taking of land for the new right-of- 
way patented after March 12, 1914. However, he states that it is 
less clear to your Department whether payment may be made for homes 
and other structures and improvements which may be located on such 
land. Our decision is requested as to whether payment may be made 
for such homes, structures, and improvements. Also, if it is decided 
that such payments may be made, our decision is requested as to whether 
such payment should be based upon pre-earthquake or post-earth- 
quake appraisals of the homes and other structures and improvements. 

Section 305 of Title 48, United States Code, swpra, provides as 
follows: 

In all patents for lands taken up, entered, or located in Alaska after March 12, 
1914, there shall be expressed that there is reserved to the United States a right 
of way for the construction of railroads, telegraph and telephone lines to the 
extent of one hundred feet on either side of the center line of any such road and 


twenty-five feet on either side of the center line of any such telegraph or telephone 
lines, 


The above-quoted language is similar to the provision of the act 
of August 30, 1890, Ch. 837, 26 Stat. 371, 391, 43 U.S.C. 945, which 
reserves rights-of-way to the United States for ditches and canals 
constructed by authority of the United States over lands west of the 
one-hundredth meridian patented subsequent to the passage of the act. 
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We note that in commenting on this provision of the act of August 30, 
1890, in his letter of September 23, 1963, to the Speaker of the House 
of Representatives, concerning a proposed bill which led to the enact- 
ment of Public Law 88-561, approved September 2, 1964, 78 Stat. 808, 
Assistant Secretary of the Interior Kenneth Holum stated that owners 
of land west of the one-hundredth meridian whose title derives from 
a patent issued subsequent to August 30, 1890, are compensated for 
improvements or crops that are damaged or destroyed when a reclama- 
tion canal crosses their property. See H. Rept. No. 922, 88th Cong., 
1st Sess. 5. We have been informally advised by a member of your 
staff that the authority for such payments is based on an opinion dated 
April 24, 1919, published in volume 47 of Decisions Relating to the 
Public Lands, 47 L.D. 158, 160, in which Secretary of the Interior 
Fisher’s instructions of November 9, 1912, were quoted, in pertinent 
part, as follows: 


* * * T am of the opinion that I would not be justified in authorizing the ex- 
penditure of any public money for land damages to these entrymen resulting 
from the construction of such canal. But it does not seem to be the intent of the 
statute to confiscate the actual value of improvements on lands subject to such 
a reserved right of way. 


Subsequently, in commenting on the aforementioned opinion in 53 


I.D. 399 at page 404, the Solicitor of the Department advised the Secre- 
tary of the Interior, in pertinent part, as follows: 


* * * aright of way reserved under the act of August 30, 1890, * * * is suffi- 
cient, if strictly construed, to prevent the recovery of any sum of money for 
improvements upon the right of way required for the construction of irrigation 
works. [Italics supplied. ] 

It has not been the policy of the department to adhere strictly to the legal 
possibilities, and it has been decided in an opinion of April 24, 1919 (47 L.D. 


158), that the landowner may be compensated for the actual value of his im- 
provements on the right of way, * * *. 


In construing the act of August 30, 1890, we held in 7 Comp. Gen. 
217, quoting from the syllabus, as follows: 

There is no authority for the assumption by the United States of one-half the 
cost of removing and replacing a high-powered transmission line from across a 
right of way reserved to the United States, under the provisions of the act of 


August 30, 1890, 26 Stat. 391, where such line interfered with the construction 
of a part of an irrigation system. 


We find nothing in the legislative history of section 305 of Title 
48, which would support a construction similar to that placed upon 
the act of August 30, 1890, by the Secretary of the Interior in his in- 
structions of November 9, 1912. In explaining the language now con- 


tained in section 305 to the House of Representatives, Congressman 
Houston stated as follows: 


It was also provided that patents issued on public land hereafter should con- 
tain a clause stipulating that the right of way was reserved to the Government 


to retain right of way, so as to prevent any delay or hinderance in acquiring 
rights of way. See 51 Cong. Rec. 4449. 
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There is no indication that such right-of-way, reserved under this act 
to the Government, should not be strictly construed. 

We note that the act of July 24, 1947, Ch. 313, 61 Stat. 413, 48 U.S.C. 
321d (1958 Ed.) contains a provision similar to that set forth in section 
305 of Title 48. The act of July 24, 1947, reserved a right-of-way to 
the United States for roads and roadways in all patents for lands 
taken up in the Territory of Alaska after passage of the act. However, 
Congress dealt with the matter of paying for crops and improvements 
which might be located on such rights-of-way by specifically author- 
izing the head of the agency utilizing the reserved right-of-way to pay 
for crops and improvements located thereon. 

Therefore, it is our view that since there is nothing in the legislative 
history of section 305 of Title 48 indicating that the landowner was 
to be compensated for improvements located on the reserved right-of- 
way, and, since Congress can specifically authorize payment for crops 
and improvements located on a reserved right-of-way as it did in the 
act of July 24, 1947, payment by your Department for homes and other 
structures and improvements located on a right-of-way reserved under 
section 305 of Title 48, may not be made without congressional 
authorization. 


In view of our answer to the first question no answer to the second 
question is required. 


[ B-154984 J 


Compensation—Holidays—Irregular, Unscheduled Tours of 
Duty—First-40-Hour Employees 


Employees whose basic workweek consists of the first 40 hours worked during 
any administrative workweek having unpredictable and uncertain daily work 
tours are not covered by section 1 of the act of September 22, 1959 (5 U.S.C. 
87c), or Executive Order No. 10358 of June 9, 1952, which provide holiday ben- 
efits when a holiday occurs on either Saturday or Sunday, neither the 1959 act 
nor the Executive order applying to other than employees having regularly sched- 
uled duty hours and days and regularly scheduled weekly nonworkdays, and ab- 
sent clarifying legislation, first-40-hour employees having no regular hours of duty 
or regular nonworkdays may not be given holiday benefits during each week in 
which a holiday occurs without regard to the day on which the holiday falls 
or the days on which the employee works by authorizing 40 hours of pay for 32 


hours of work or allowing 8 hours holiday compensation after 40 hours or more 
work. 


Compensation—Holidays—Eight-Hour Limitation 


A first-40-hour employee who works 8 hours on a Wednesday which is a holiday 
is entitled to 8 hours holiday compensation except that no holiday compensation 
may be paid for any hours of work compensable as overtime. 


Compensation—Holidays—Days in lieu of 


When a holiday falls on Saturday and the preceding Friday is the “designated 
holiday”, pursuant to 5 U.S.C. 87c, a first-40-hour employee who works the final 
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8 hours of his 40-hour week on the Friday being observed as a holiday in lieu 
of the holiday falling on Saturday is entitled only to his regular basic rate of 
compensation for his services on such Friday. 


Compensation—Holidays—Duty Status 


Having completed only 32 hours of work before a Friday observed as a holiday 
in lieu of a Saturday holiday under 5 U.S.C. 87c, a first-40-hour employee is not 
entitled to 8 hours compensation without charge to leave if he does not work 
on Friday unless he is prevented from working on that day because the office is 
closed, and should the employee work on Saturday he would be entitled either 
to holiday pay or overtime pay depending upon whether he was paid for the 
preceding Friday. 


Compensation—Holidays—Sunday Holidays 


A first-40-hour employee who having no fixed days or hours of duty in his basic 
workweek is not subject to the provisions of Executive Order No. 10358, June 9, 
1952, which is limited in application to employees having regular scheduled 
workdays with definite duty tours, and consequently a first40-hour employee who 
works 8 hours on a Monday designated a holiday in lieu of a holiday falling on 
Sunday, pursuant to the Executive order, is entitled only to straight time com- 
pensation for the work on Monday. 


To the Chairman, United States Civil Service Commission, Septem- 


ber 24, 1964: 


We refer to your letter of August 17, 1964, concerning the holiday 
benefits to be allowed those regular full-time employees of the Govern- 
ment who because of the irregular hours of their work are considered 
to have a basic workweek consisting of the first 40 hours they actually 
work during any administrative workweek. 

The unusual and unpredictable tour of duty of the employees in- 
volved has given rise to some problems in granting them holiday 
benefits especially in applying the provisions of the act of Septem- 
ber 22, 1959, Public Law 86-262, 73 Stat. 643, 5 U.S.C. 87c, and those of 
Executive Order No. 10358 of June 9, 1952. 

The act of September 22, 1959, is in part, as follows: 


That, for the purposes of provisions of law relating to pay and leave of ab- 
sence of civilian officers and employees in or under the Government of the 
United States, with respect to New Year’s Day (January 1), Washington’s 
Birthday (February 22), Memorial Day (May 30), Independence Day (July 4), 
Veterans Day (November 11), Christmas Day (December 25), or any other 
day declared to be a holiday by Federal statute or Executive order, the fol- 
lowing rules shall apply : 

(1) If any such day shall occur on a Saturday, the day immediately preceding 
such Saturday shall be held and considered to be a legal public holiday, in lieu 
of such day which so occurs on such Saturday, (A) for such officers and em- 
ployees whose basic workweek is Monday through Friday, and (B) for the 
purposes of section 205(d) of the Annual and Sick Leave Act of 1951 (65 Stat. 
681), as amended (5 U.S.C. 2064(d) ). 

(2) If any such day shall occur on a regular weekly nonworkday of any 
officer or employee whose basic workweek is other than Monday through 
Friday (except the regular weekly nonworkday administratively scheduled 
for such officer or employee in lieu of Sunday) the workday immediately pre- 
ceding such regular weekly nonworkday shall be held and considered to be 
a legal public holiday for such officer or employee in lieu of such day which so 
occurs on such regular weekly nonworkday. 
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Similar provisions designating Monday as a holiday in lieu of 
holidays which fall on Sunday and allowing holiday benefits on the 
following day when a holiday falls on an employee’s day off in lieu of 
Sunday are contained in Executive Order No. 10358. 

In the decision of August 24, 1962, B-149239, we said : 


We feel that there is serious doubt whether the provisions of the act of Sep- 
tember 22, 1959, Public Law 86-362, 73 Stat. 643, 5 U.S.C. 87c, concerning 
holidays falling on Saturday are applicable to first-40-hour employees. The 
provisions of the act are directed to situations where employees have a scheduled 
workweek and where the hours which an employee will work on any given 
day are regular and certain. Since the daily work tours of first-40-hour em- 
ployees are unpredictable and uncertain to the extent that they have no regular 
hours of duty or regular nonworkdays, their situation is not one which fits 
within the framework of the act. * * *. 


You propose that first-40-hour employees be given holiday benefits 
during each week in which a holiday occurs without regard to the day 
on which the holiday falls or the days on which the employee works 
by permitting such employees to work 32 hours for 40 hours pay 
during each such week or by allowing them 8 hours holiday compen- 
sation if they work 40 hours or more during such week. ‘ 

The first-40-hour concept originally was designed to apply solely in 
overtime situations arising under the Federal Employees Pay Act of 
1945. See 25 Comp. Gen. 14. We do not consider that such concept 
appropriately can be extended by decision of our Office to apply to 
the Saturday and Sunday holiday situations to which your submission 
refers. 

The duty days and nonworkdays of first-40-hour employees vary 
depending upon the hours and days worked. While the 40-hour duty 
could be completed in three to four days it might not be completed 
until on or before the sixth day. The basic workweek of such em- 
ployees is the first 40 hours of duty performed within a period of not 
over six days of the administrative workweek of seven consecutive 
calendar days. Hence, such employees would not be covered by 
section 1, paragraph 1, of the quoted law because that paragraph 
applies only to employees whose basic workweek is Monday through 
Friday and neither does paragraph 2 of section 1 apply to such em- 
ployees because they do not have any regular duty hours or days or 
regular scheduled weekly nonworkday or nonworkdays. Accord- 
ingly, we consider that the holding in our decision of August 24, 1962, 
B-149239, is correct. Similarly Executive Order No. 10358 appears 
to be designed for application only to employees who have regular 
scheduled duty hours and days and a regular scheduled weekly non- 
workday or nonworkdays. Therefore, the principle enunciated in 
our decision of August 24, 1962, would also apply in the construction 
of this order. 
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The four specific questions you present are reiterated and answered 
as follows: 
1. Wednesday is a holiday and the employee works eight hours on that day. 


Under what conditions is he entitled to holiday premium pay for those eight 
hours? 


A first-40-hour employee who works 8 hours on a Wednesday which 
is a holiday is entitled to 8 hours holiday compensation except that no 
holiday compensation may be paid for any of such hours of work as 
are properly compensable as overtime. 

2. Saturday is a holiday and the pr~eding Friday is the “designated holiday.” 
The employee completes his forty hour workweek by working eight hours. on 
Friday. Is he entitled to the holiday premium rate for those eight hours of 
work? 

A first-40-hour employee who works the final 8 hours of his 40-hour 
week on a Friday which is observed as a holiday in lieu of a holiday 
which falls on a Saturday as provided by 5 U.S.C. 87c, is entitled to 
his regular basic rate of compensation only for services on such day. 

3. Saturday is a holiday and the preceding Friday is the “designated holiday.” 
Prior to Friday the employee has worked thirty-two hours, and he does not 


work on Friday. However, he does work eight hours on Saturday. Is this 
Saturday work overtime? 


A first-40-hour employee who has worked 32 hours before a Friday 
which is observed as a holiday in lieu of a Saturday holiday under 
5 U.S.C. 87c, is not entitled to 8 hours compensation without charge 
to leave if he does not work on such Friday unless he is prevented from 
working on that day because of the closing of the office. If the em- 
ployee works on the following Saturday he would be entitled either 
to holiday pay or overtime pay for work on that day, depending upon 
whether he was paid for the preceding Friday. 

4. Sunday is a holiday and on Monday, the designated holiday, the employee 


works eight hours. As in No. 1 above, is he entitled to holiday premium pay for 
the time worked on the holiday? 


As pointed out above, like Public Law 86-362, Executive Order No. 
10358, June 9, 1952, is limited in application to employees having 
regular scheduled workdays with definite duty tours. First-40-hour 
employees have no fixed days or hours of duty in their basic work- 
weeks, and, therefore, are not subject to the provisions of that order. 
Consequently, a first-40-hour employee who works on Monday fol- 
lowing a Sunday holiday is entitled to straight time compensation 
only. 

Whatever provision should be made for compensating first-40-hour 
employees for holidays other than in accordance with the above— 
either for absences or services performed—is for determination by the 
Congress rather than the General Accounting Office, and until legis- 
lation may be enacted clarifying the matter, we must continue to 
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adhere to the view that neither Public Law 86~-362 nor Executive 
Order No. 10358 are applicable to such employees. 


[ B-155068 J 


Compensation—Downgrading—During Retroactive Period of 
Salary Increase Act 


An employee who upon being downgraded at his own request from GS-16, step 4, 
at $17,500 per annum to GS-15 prior to the enactment of the Government Em- 
ployees Salary Reform Act of 1964, approved August 14, 1964, is placed in step 5, 
GS-15, at $17,725 per annum, the $17,500 rate falling between steps 4 and 5 of 
GS-15, is entitled to a salary adjustment as though he actually had been in 
grade GS-16, step 4, on July 5, 1964, the first day of the first pay period prescribed 
by the act, and in receipt of $20,900 per annum at the time of downgrading, and 
although the act is silent as to downgrading or demotion actions occurring during 
the retroactive period, the new salary schedule is for application and the em- 
ployee’s salary should be adjusted to GS-16, step 4, at $20,900, from the effective 
date of the act until the date of downgrading, and to GS-15, step 9, at $21,020 per 
annum thereafter. 


To the Secretary of the Treasury, September 24, 1964: 


On August 25, 1964, the Acting Deputy Assistant Secretary for 
Administration, Treasury Department, requested our opinion concern- 
ing the correct salary rate payable under the Government Employees 
Salary Reform Act of 1964, Public Law 88-426, approved August 14, 
1964, 78 Stat. 400, to Mr. Ellis R. Rogers, District Director, Internal 
Revenue Service, Providence, Rhode Island, District. 

It appears that prior to July 19, 1964, Mr. Rogers was serving as 
Assistant District Director, Philadelphia, grade GS-16, step 4, at 
$17,500 perannum. Effective that date he was downgraded at his own 
request to District Director of the smaller Providence District, grade 
GS-15. Since the $17,500 rate fell between steps 4 and 5 of grade 
GS-15, he was placed in step 5 thereof at $17,725 per annum. 

Under the above-cited salary act the rate for GS-16, step 4, was 
increased to $20,900 per annum. With certain exceptions not perti- 
nent here the increases granted by the act were made retroactively 
effective from the first day of the first pay period which began on or 
after July 1, 1964, or in this case from July 5, 1964. Therefore, the 
employee was entitled to the salary rate $20,900 per annum retroactive 
to July 5, 1964, and if he had actually been in receipt of such salary rate 
at the time of the downgrading, it is stated that he would have been 
placed in step 9 of grade GS-15 at $21,020 per annum. 

The Acting Deputy Assistant Secretary refers to section 102(b) (6) 
of the act, 78 Stat. 401, which provides that the compensation of a clas- 
sification act employee who, between the effective date and the date of 
enactment thereof, was promoted from one grade to another grade at a 
salary rate in excess of the minimum rate for the new grade shall be 
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adjusted from the effective date of the act to the date of such promotion 
on the basis of the salary he actually was receiving before such promo- 
tion and thereafter on the basis of the numerical step of the higher 
grade in which he was placed at the time of the promotion. Thus, in 
the case of a promotion above the minimum of the grade no adjustment 
is permitted which would place an employee in a different step of the 
grade when promoted during the retroactive period of the salary in- 
crease law. However, the act is silent as to downgrading or demotion 
actions occurring during the retroactive period. Our decisions con- 
cerning the retroactive provisions of salary increase acts have con- 
sistently required—in the absence of specific language to the contrary— 
that such acts be applied to reflect the salary status of each employee 
under the increased rates as if such rates had been in force and effect 
at the time of the change in his status. 31 Comp. Gen. 166, 320; 38 
id. 188. Hence, we are in agreement with the conclusion expressed in 
the letter of August 25, 1964, that the new salary schedule is controlling 
in arriving at the employee’s proper salary rate in this case. It follows 
that the salary of Mr. Rogers should be adjusted to GS-16, step 4, 
at $20,900 from the effective date of the act until the date of downgrad- 
ing and to GS-15, step 9, at $21,020 thereafter. 


[ B-154901 J 


Travel Expenses—Military Personnel—Reserve Officers’ Training 
Corps—Summer Training 


Although Naval Reserve Officers’ Training Corps midshipmen appointed under 
10 U.S.C. 6904 and assigned to the NROTC unit at the college or university in 
which they are enrolled are not subject pursuant to paragraph 6005 of the 
Joint Travel Regulations while attending summer training, when, however, they 
participate in summer training in the Foreign Midshipman Exchange Programs 
under circumstances similar to the participation by midshipmen of the United 
States Naval Academy, they are entitled in accordance with 37 U.S.C. 422(c) 
to the same travel and temporary duty allowances provided under 37 U.S.C. 
404, and prescribed by 37 U.S.C. 410, for Naval Academy midshipmen traveling 
under orders, the college or university being analogous to a permanent duty 
station in determining entitlement to allowances for “travel while under orders”, 
and notwithstanding the prohibition in paragraph 6005 the NROTC midshipmen 
are subject to the Joint Travel Regulations when they are made applicable by 
other statutory provisions. 


To the Secretary of the Navy, September 25, 1964: 


Further reference is made to letter dated July 21, 1964, from the 
Under Secretary of the Navy, requesting decision concerning the 
entitlement of Naval Reserve Officers’ Training Corps midshipmen 
appointed under 10 U.S.C. 6904 to travel and temporary duty allow- 
ances under the circumstances disclosed. The request for decision 
was assigned Control No. 64-29 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 
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It is stated that the Chief of Naval personnel presently intends to 
assign a number of regular NROTC midshipmen in the Foreign Mid- 
shipman Exchange Program for the 1964 summer training program; 
that the midshipmen of the U.S. Naval Academy are also ordered to 
assignments involving the Foreign Midshipman Exchange Program 
under almost identical circumstances and are reimbursed applicable 
per diem for periods of temporary duty under authority of paragraph 
5001, Joint Travel Regulations, but that midshipmen appointed under 
10 U.S.C. 6904 are not subject to the Joint Travel Regulations as stated 
in paragraph 6005 thereof. It is pointed out that the applicable 
statute governing midshipmen appointed under 10 U.S.C. 6904 is 37 
U.S.C. 422(c) which provides that such members are entitled to the 
allowances provided for midshipmen at the U.S. Naval Academy for 
travel under orders; that the pertinent administrative regulations im- 
plementing 37 U.S.C. 422(c) are contained in paragraph 5001, Navy 
Travel Instructions; that subparagraph 5001-1, which is a general 
paragraph, provides in pertinent part that “Regular midshipmen of 
the Naval Reserve Officers’ Training Corps will be entitled to allow- 


ances for initial travel to the college or university in which matric- 


ulated, travel under orders, and travel upon discharge, in the manner 
and to the same extent as provided for midshipmen of the United 
States Naval Academy * * *;” and that subparagraph 2 of the in- 
structions, headed “Summer Training,” authorizes reimbursement of 
travel allowances only for round-trip travel from the NROTC unit 
to the place of reporting for training and return with certain excep- 
tions not pertinent hereto. 

The Under Secretary says that some disbursing officers are inter- 
preting the Navy Travel Instructions to mean that the only travel 
allowances payable in connection with summer training are those 
prescribed in paragraph 5001-2, and that paragraph 5001-1 pertains 
to travel other than in connection with summer training. The Under 
Secretary says, however, that the intent of the instructions was to 
prescribe general conditions for travel from the NROTC unit to the 
place of reporting and return, but not to restrict reimbursement for 
other proper travel expenses, including per diem, incurred in con- 
nection with summer training. In view of these considerations and 
the doubt expressed therein and our decision in 39 Comp. Gen. 511, 
holding that a travel status cannot exist in the absence of a desig- 
nated post of duty for the member away from which travel is being 
performed, he asks the following questions: 

1. May 37 U.S.C. 422(c) be interpreted to mean that the college or university 
in which a midshipman appointed under section 6904 title 10 is matriculated 
is analogous to a permanent duty station for purposes of reimbursement of 
otherwise proper travel allowances while the midshipman is under orders, 


thus entitling said midshipman to travel allowances for summer training in 
the manner and to the same extent as midshipmen of the United States Academy? 
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2. If the answer to question 1 is in the negative, may it be considered then 
thatt travel between points to which a midshipman appointed under section 6904 
title 10 is required to travel under orders is travel between designated posts of 
duty for reimbursement purposes? 


Additional information concerning the Regular Naval Reserve Offi- 
cers’ Training Program has been furnished this Office by the Per 
Diem Travel and Transportation Allowance Committee. It appears 
from such information that the midshipmen appointed under 10 
U.S.C. 6904 are assigned to the NROTC unit at the college or uni- 
versity in which they enroll and are ordered to report to the command- 
ing officer of the unit for training under the program (normally for 
4 years) at such school. Hence, it seems clear that such college or 
university properly is to be regarded as their permanent duty station 
in determining their entitlement to allowances for “travel while under 
orders.” While the view is indicated in the letter of July 21, 1964, 
that midshipmen appointed under 10 U.S.C. 6904 are not subject to 
the Joint Travel Regulations by reason of paragraph 6005, it is noted 
that the section provides that : 

Students of Reserve Officers Training Corps, Naval Reserve Officers Training 


Corps, and Air Force Reserve Officers Training Corps attending training en- 
campments do not come within the purview of * * * 


the Joint Travel Regulations. The section apparently relates only to 
such students while they are at the actual location of the summer en- 
campments or similar summer group training assignments. Hence, 
the section would not seem to preclude NROTC midshipmen from 
being subject to the Joint Travel Regulations in other situations to the 
extent that such regulations are made applicable by other statutory 
provisions. 

Section 422(c) of Title 37 of the United States Code provides that 
the personnel here concerned—midshipmen appointed under section 
6904—are entitled to the allowances provided for midshipmen of the 
Naval Academy for— 

(1) initial travel to the college or university in which matriculated ; 


(2) travel while under orders; and 
(3) travel on discharge. 


Under the provisions of 37 U.S.C. 422(a) midshipmen of the Naval 
Academy are entitled to the travel and transportation allowances pre- 
scribed tor them under 37 U.S.C. 410 and under the provisions of 
section 410 they may receive such of the travel and transportation al- 
lowances provided by 37 U.S.C. 404 as the Secretary may prescribe. 

Paragraph 5001, Joint Travel Regulations, authorizes payments of 
travel and transportation allowances to cadets or midshipmen on 
temporary duty as prescribed for officers of the uniformed services. 
Paragraph 3050 of the regulations provides that members are entitled 
to travel and transportation allowances, as authorized in accordance 
with existing regulations, only while actually in a travel status and 
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they shall be deemed to be in a travel status while performing travel 
away from their permanent duty station, upon public business, pur- 
suant to competent travel orders, including necessary delays en route 
incident to mode of travel and periods of necessary temporary or temp- 
orary additional duty. The paragraph further provides that a travel 
status will commence with departure from the permanent duty station. 
As the term is defined in paragraph 1150-10, a member’s permanent 
duty station is the post of duty or official station where assigned or 
attached for other than temporary or temporary additional duty. 

Under the copy of orders dated June 15, 1963, accompanying the 
Under Secretary’s letter, the midshipman involved was ordered to 
active duty for training in the NROTC summer training program. 
He was directed to report to the U.S. Naval Attache, Oslo, Norway, 
not later than July 8, 1963, for temporary additional duty under in- 
struction in the Midshipman Foreign Exchange Program for a period 
of about 8 weeks with the Norwegian Navy. It seems clear that such 
assignments in the Midshipman Foreign Exchange Program do not 
come within the contemplation of paragraph 6005 of the Joint Travel 
Regulations. 

In these circumstances and in view of the cited provisions of 37 
U.S.C. 422(c) making applicable to such personnel the right of mid- 
shipmen at the Naval Academy to travel and transportation allowances 
provided under 37 U.S.C. 404, as prescribed by the Secretaries con- 
cerned, under authority of the provisions of 37 U.S.C. 410, for “travel 
while under orders” it appears that NROTC members who perform 
travel and temporary duty pursuant to orders directing their partici- 
pation in summer training in the Midshipman Foreign Exchange Pro- 
grams are entitled to the same travel allowances authorized for mid- 
shipmen of the Naval Academy under similar circumstances. 
Compare 42 Comp. Gen. 312. 

Accordingly question (1) is answered in the affirmative on such 
basis and no answer is required to the second question. 


[ B-154790 J 


Pay—Saved—Foreign Duty—Nondesignated Duty Station Trans- 
fers 


An enlisted member of the uniformed services permanently assigned to a non- 
designated overseas duty station on September 30, 1963, the day before the 
effective date of the Uniformed Services Pay Act of 1968, amending 37 U.S.C. 
305 to eliminate the payment of foreign service pay except in areas designated 
by regulation, who under the savings clause of the act, section 12(b), has his 
foreign duty pay saved for the remainder of his assignment may continue to 
receive such pay upon transfer to another nondesignated overseas duty station, 
section 12(b) prescribing the continuation of foreign duty pay during the re- 
maining period of an assignment a member had on September 30, 1963, not limit- 
ing the nondesignated place to the one at which he was located on that date; 
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therefore, a tour of duty at another nondesignated place being merely a continua- 
tion of the overseas assignment, the entitlement of an enlisted member to foreign 
duty saved pay provided under section 12(b) continues. 


To the Secretary of Defense, September 28, 1964: 


Further reference is made to letter of July 21, 1964, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision as to 
whether an enlisted member entitled to receive foreign duty pay at 
a nondesignated overseas duty station under the saved pay provisions 
of section 12(b) of the Uniformed Services Pay Act of 1963, 37 U.S.C. 
305 note, may continue to receive such pay under those provisions upon 
transfer to another nondesignated overseas duty station. The ques- 
tion is discussed in Committee Action No. 344 of the Military Pay and 
Allowance Committee, Department of Defense. 

Prior to the Uniformed Services Pay Act of 1963, 77 Stat. 210, 
entitlement to special pay for foreign duty ‘vas authorized in 37 U.S.C. 
305(a) while “on duty in any place outside the United States, or in 
Alaska or Hawaii.” Section 12(a) of the Uniformed Services Pay 
Act of 1963, 77 Stat. 217, amended section 305 of Title 37 to authorize 
foreign duty pay “while on duty at a designated place outside the con- 
tiguous 48 States and the District of Columbia.” [Italics supplied.] 
See 37 U.S.C. 305(a) (2). The effect of this change in the law was to 
eliminate the payment of foreign service pay except in those areas 
specifically designated in accordance with the regulations to be pre- 
scribed. A savings clause, however, was added in section 12(b) of 
the 1963 act which provides, as follows: 


(b) Notwithstanding subsection (a), an enlisted member who, on the day 
before the effective date of this Act, was permanently assigned to duty at a place 
outside the United States or in Alaska or Hawaii, shall, during the remaining 
period of that assignment, but not after that place is designated for the purpose 
of section 305(a)(2) of title 37 United States Code, be paid the basic pay to 
which he was entitled on that date plus special pay under section 305 of title 37, 
United States Code, whenever qualified thereunder as that section was in effect 
on the day before the effective date of this Act, if the total of that basic pay 
and that special pay is more than the basic pay to which he would otherwise 
be entitled during that period under section 2 of this Act. 

It is stated in the Committee Action discussion that a number of 
cases have occurred (in the Air Force) concerning enlisted members 
with less than 2 years’ service who are drawing saved pay under sec- 
tion 12(b) of the Uniformed Services Pay Act of 1963 while at an 
overseas station, and who were later transferred on a change of per- 
manent station to another overseas station not designated under 37 
U.S.C. 305. The savings clause and the implementing service regula- 
tions, it is stated, have been interpreted to mean that upon the per- 
manent change of station transfer of the member he is no longer 
entitled to saved pay in the above circumstances. It is further stated 


that this has resulted in the affected member being paid less gross pay 
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than he received prior to October 1, 1963, the effective date of the pay 
act of 1963, although he served continuously overseas thereafter. 
Section 204 of Executive Order No. 11157 dated June 22, 1964, issued 
pursuant to 37 U.S.C. 305(a) as it pertains to foreign duty pay, pro- 
vides that enlisted members entitled to receive basic pay shall be en- 
titled to receive, additionally, pay under the rates prescribed by section 
305(a) of Title 37, U.S. Code, while on duty at places that are outside 
the contiguous 48 States and the District of Columbia and that are 
designated for this purpose by the Secretary of Defense. Section 208 
of the Executive order authorizes the Secretary concerned to prescribe 
supplementary regulations. Implementing regulations issued by the 
Department of the Air Force are contained in Air Force Manual 177- 
105 and provide, in paragraph 10811a, in pertinent part, as follows: 
* * * * * * * 


(3) A savings provision is included for airmen who were permanently as- 
signed to duty outside the United States or in Alaska or Hawaii on 30 Sep 63, in 
a place not designated, or in a foreign country which is their residence, notwith- 
standing (1) and (2) above. 


(a) During the remainder of their assignments to such place, these airmen 
will be paid: 


(1) Basic pay at the rates to which they were entitled on 30 Sep 63, plus 
foreign duty pay, or 


(2) Basic pay at the rates prescribed in table A-4. See chapter 2, Part One. 

(b) Airmen entitled to foreign duty pay under (a)* above, will continue to be 
entitled to such pay when they qualify under regulations in effect on 30 Sep 
63 se ¢ 


Department of the Army Regulations applicable to the savings pro- 
visions are contained in paragraph 3-8, Change 80, Army Regulations 
37-104. 

Under the above-quoted savings clause (section 12(b)), an enlisted 
member who is otherwise qualified and who, on September 30, 1963 
(the day before the effective date of the 1963 pay act), was “perma- 
nently assigned to duty at a place outside the United States or in 
Alaska or Hawaii,” is entitled to continue to receive special pay for 
foreign duty “during the remaining period of that assignment” but 
not after that place is “designated,” for the purpose of 37 U.S.C. 305 
(a) (2). The phrase “permanently assigned to duty at a place outside 
the United States,” when read in conjunction with the phrase “during 
the remaining period of that assignment” is subject to an interpreta- 
tion that a subsequent permanent change of station transfer to another 
overseas station not designated under 37 U.S.C. 305(a) (2) terminates 
entitlement to continue foreign duty pay under the savings provision. 
The law, however, does not say that entitlement continues to exist 
only while the member’s overseas permanent duty station remains 
unchanged. Rather, it declares that entitlement will continue to exist 
“during the remaining period of that assignment.” A member’s over- 
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seas assignment, as we understand it, may last for several months or 
several years, during which period he may have had several permanent 
duty stations incident to his overseas assignment. 

The fundamental rule of statutory construction is to ascertain and, 
if possible, give effect to the intention or purpose of the legislature as 
expressed in the statute. See 82 C.J.S. Statutes, section 321. Asa 
general rule where a statute is vague, uncertain or ambiguous, resort 
may be had to legislative debates and reports of committees as an aid 
to construction. See 82 C.J.S. Statutes, section 356, and the authori- 
ties there cited. The purpose of the savings clause of section 12(b) 
of the Uniformed Services Pay Act of 1963, is set forth in a statement 
on page 49 of S. Rept. No. 387, dated August 5, 1963, to accompany 
H.R. 5555, which became Public Law 88-132, as follows: 

The committee has adopted savings language, which would prevent any en- 
listed member entitled to foreign duty pay on the day before the effective date 
of the bill from suffering any reduction in his present rate of pay during his 
present tour of overseas duty. If the new rate of basic pay in the bill is less 
than the total of the present basic pay plus the applicable rate of foreign duty 
pay the enlisted member would continue to receive his existing total of basic 
and foreign duty pay. This safeguard is necessary in particular for enlisted 
personnel in pay grades E-1 through E-3 with less than 2 years of service since 


no increase in basic pay is provided for these grades by the bill. [Italics 
supplied. ] 


The special savings provision pertaining to foreign duty pay in section 
12(b) is in addition to the general savings provision in section 13(b) 
of the 1963 pay act, 37 U.S.C. 203 note, relating to basic pay, retired 
or retainer pay. Had Congress intended to limit the scope of the spe- 
cial savings provision, by authorizing foreign duty pay only at the 
nondesignated place where he was assigned on September 30, 1963, 
to the exclusion of any subsequent transfer to a nondesignated place, 
we believe appropriate language would have been used. Accordingly, 
it is our view that the overeas “assignment,” as contemplated by the 
savings provision, relates to the member’s current or present tour of 
overseas duty assignment and is not restricted to the location of his 
overseas permanent duty assignment on September 30, 1963, so long 
as he otherwise continues to qualify when transferred to another non- 
designated overseas place. To hold otherwise would impute to the 
Congress an intention to reduce the pay of enlisted men with less than 
2 years’ service, who were not given a pay raise under the bill, by 
terminating foreign duty pay which they were receiving at their non- 
designated station by reason of the savings provision in section 12(b), 
merely because of a transfer to another nondesignated overseas duty 
station which assignment was simply a continuavion of the member's 
overseas duty assignment. 
The question presented is answered in the affirmative. 
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[ B-152505 J 


Interest—Advance Payments—As Belonging to United States v. 
Others 


In view of the limitation contained in section 205 of the Department of Health, 
Education, and Welfare Appropriation Act, 1965, prohibiting the recovery by 
the United States of interest or other income earned on any project grant for 
research, training, or demonstration made before July 1, 1964, no action will be 
taken to recover the interest and other income earned prior to July 1, 1964 on 
Federal grants made to colleges and universities under the Public Health Serv- 
ice Act or under other statutes providing for grants to colleges and universities 
for specified purposes, even though the limitation by its specific terms applies 
only to funds contained in the act, the legislative history disclosing that the 
intended purpose of the limitation was to protect the colleges and universities 
and insure that they would not be required to reimburse the Federal Treasury 
for the interest earned on payments of Federal grant funds made prior to July 1, 
1964. 


To the President, American Council on Education, September 30, 
1964: 


Further reference is made to your letter of March 10, 1964, con- 
cerning our letter of January 30, 1964, B—152505, to you, pertaining 
to the disposition of interest and other income earned on payments 
made under the various statutes providing for Federal grant-in-aid 
programs for specified purposes, particularly in the case of cash 
grants to colleges and universities under the Public Health Service 
Act, 42 U.S.C. 201 note. 

By letter dated April 24, 1964, we advised you that in view of 
the action taken by the House of Representatives in considering the 
Departments of Labor and Health, Education, and Welfare, and Re- 
lated Agencies Appropriations Bills, 1965, we thought it advisable to 
defer replying to your letter of March 10 pending enactment of the 
legislation. 

On September 19, 1964, there was enacted into law the Department 
of Health, Education, and Welfare Appropriation Act, 1965, Public 
Law 88-605, 78 Stat. 963. Section 205 of that act (78 Stat. 979) pro- 
vides as follows: 

None of the funds contained in this Act shall be used for any activity the 
purpose of which is to require any recipient of any project grant for research, 
training, or demonstration made by any officer or employee of the Department of 
Health, Education, and Welfare to pay to the United States any portion of any 


interest or other income earned on payments of such grant made before July 1, 
1964. 


While the quoted limitation by its specific terms applies only to 
funds contained in the act, the legislative history of the provision 
discloses that its intended purpose was to protect the colleges and uni- 
versities and insure that they would not be required to reimburse the 
Federal Treasury for the interest earned on payments of Federal grant 
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funds made prior to July 1, 1964. Accordingly, we plan to take no 
further action toward the recovery of interest or other income earned 
prior to July 1, 1964, on Federal grants made to colleges and universi- 
ties under the Public Health Service Act or under other statutes pro- 
viding for grants to colleges and universities for specified purposes. 


[ B-155039 J 


Maritime Matters—S ubsidies—Construction—Differential—For- 
eign-Trade Restriction Release Authority 

The amendment of two construction-differential subsidy contracts to release 
the vessels from the restrictive requirement for operation exclusively in the 
foreign trade as provided in section 506 of the Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1156, upon prepayment of the unamortized balance of the 
Government subsidy is proper in view of the legislative history of the subsidy 
repayment provision in section 506 which supports the cenclusion that the Govern- 
ment’s interest is protected when the owner repays the unamortized balance 
to be released from the foreign-trade restriction in the same way as when the 


owner operates the subsidy covered vessel in the foreign trade for the statutory 
life of the vessel. 


To the Secretary of Commerce, September 30, 1964: 


Reference is made to your letter of August 21, 1964, requesting to 
be advised whether we concur in the view of your Department that 
the Maritime Subsidy Board has the legal authority to amend con- 
struction-differential subsidy contracts Nos. FMB-89 and FMB-90 
with the Grace Line, Incorporated, covering the S.S. SANTA 
ELIANA and the S.S. SANTA LEONOR, so as to free the vessels 
from the restrictive provisions incorporated therein pursuant to sec- 
tion 506, Merchant Marine Act, 1936, as amended, 46 U.S.C. 1156. We 
understand that the continuation of the contract provisions required 
by sections 503 and 802, 46 U.S.C. 1153 and 1212, respectively, involv- 
ing documentation under the laws of the United States and the Gov- 
ernment’s requisitioning authority are not involved. 

It is reported that in 1958 the Federal Maritime Board granted 
to Grace Line, Incorporated, construction-differential subsidy aid for 
the conversion of the two vessels from cargo to container vessels; that 
certain difficulties have caused the Grace Line to conclude that these 
vessels cannot be operated successfully as originally intended; that 
the Grace Line proposes to sell these vessels to a domestic operator 
for operation in the domestic trade of the United States; and that the 
Grace Line has requested the amendment to the contracts to remove 
the section 506 (Merchant Marine Act, 1936, as amended) provisions 
requiring exclusive foreign-trade operation as therein provided. If 
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such permission is granted the Grace Line will refund to the Govern- 
ment the unamortized subsidy paid by the Government in connection 
with the conversion of the vessels to container vessels. 


Section 506, as originally enacted in 1936 (49 Stat. 1999), read as 
follows: 


Sec. 506. It shall be unlawful to operate any vessel, for the construction of 
which any subsidy has been paid pursuant to this title, other than exclusively 
in foreign trade, or on a round-the-world voyage or a round voyage from the 
west coast of the United States to a European port or ports or a round voyage 
from the Atlantic coast to the Orient which includes intercoastal ports of the 
United States, or on a voyage in foreign trade on which the vessel may stop at 
an island possession or island territory of the United States, unless the owner 
of such vessel shall receive the written consent of the Commission so to operate 
and prior to such operation shall agree to pay to the Commission, upon such 
terms and conditions as the Commission may prescribe an amount which bears 
the same proportion to the construction subsidy theretofore paid or agreed to 
be paid (excluding cost of national-defense features as hereinbefore provided), 
as the remaining economic life of the vessel bears to its entire economic life. 
If an emergency arises which, in the opinion of the Commission, warrants the 
temporary transfer of a vessel, for the construction of which any subsidy has 
been paid pursuant to this title, to service other than exclusive operation in 
foreign trade, the Commission may permit such transfer: PROVIDED, That 
no operating differential subsidy shall be paid during the duration of such 
temporary or emergency period, and such period shall not exceed three months. 
Every contractor receiving a contract for a construction-differential subsidy 
under the provisions of this title shall agree that if the subsidized vessel engages 
in domestic trade on a round-the-world voyage or a round voyage from the west 
coast of the United States to a European port or ports or loads or discharges 
cargo or passengers at an island possession or island territory as permitted by 
this section, that the contractor will repay annually to the Commission that pro- 
portion of one-twentieth of such construction subsidy as the gross revenue of 
such protected trade bears to the gross revenue derived from the entire voyages 
completed during the preceding year. [Italics supplied.] 


In the 1958 amendments to the Merchant Marine Act, 1936 (Public 
Law 705, 75th Congress, 3d Session), section 506 was completely re- 
written and as modified by Public Law 86-3 (1959) to add the words 
“the State of Hawaii” and Public Law 86-518 (1960) to extend the 
“economic life” of vessels from 20 to 25 years (except for liquid bulk 
carriers), reads as follows: 


Sec. 506. Every owner of a vessel for which a construction-differential subsidy 
has been paid shall agree that the vessel shall be operated exclusively in foreign 
trade, or on a round-the-world voyage, or on a round voyage from the west 
coast of the United States to a European port or ports which includes inter- 
coastal ports of the United States, or a round voyage from the Atlantic coast 
of the United States to the Orient which includes intercoastal ports of the 
United States, or on a voyage in foreign trade on which the vessel may stop 
at the State of Hawaii, or an island possession or island territory of the United 
States, and that if the vessel is operated in the domestic trade on any of the 
above-enumerated services, he will pay annually to the Commission that propor- 
tion of one twenty-fifth of the construction-differential subsidy paid for such 
vessel as the gross revenue derived from the domestic trade bears to the gross 
revenue derived from the entire voyages completed during the preceding year. 
The Commission may consent in writing to the temporary transfer of such vessel 
to service other than the service covered by such agreement for periods not 
exceeding six months in any year, whenever the Commission may determine 
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that such transfer is necessary or appropriate to carry out the purposes of 
this Act. Such consent shall be conditioned upon the agreement by the owner 
to pay to the Commission, upon such terms and conditions as it may prescribe, 
an amount which bears the same proportion to the construction-differential sub- 
sidy paid by the Commission as such temporary period bears to the entire eco- 


nomic life of the vessel. No operating-differential subsidy shall be paid for the 
operation of such vessel for such temporary period. 


In explaining the 1958 amendment, the House Committee on Mer- 
chant Marine and Fisheries in H. Rept. No. 2168 stated: 


Section 506 deals with the services upon which vessels which have been built 
with a construction-differential subsidy may operate and provides for the repay- 
ment of proportions of the subsidy in case the vessel is used otherwise. The 
section has been entirely rewritten in order to remove ambiguities arising from 
the method of describing the services other than foreign. As rewritten the sec- 
tion clearly sets forth the obligation of the owner to use the vessel in foreign 
trade, and, if the vessel is operated in the domestic trade on certain definitely 
stated services, to repay certain proportions of the subsidy. If the vessel is 
used, with the consent of the Commission, in the domestic trade in services other 
than those enumerated, the obligations of the owner to repay part of the subsidy 
are clearly defined. 


No fundamental change in the original purpose of the section has been effected. 
[Italics supplied.] 


The Committee on Commerce in reporting on the amended language 
of section 506, stated (S. Rept. No. 1618-75th Congress, 3d Session) : 


Section 506 has been entirely rewritten to remove ambiguities and confusion. 

This section now makes it unlawful for the owner of any vessel on which a 
construction-differential subsidy has been paid to operate it, without the written 
consent of the Commission other than exclusively in foreign trade or in other 
enumerated voyages to foreign ports which may include domestic ports. When 
an emergency arises which, in the opinion of the Commission, warrants the 
temporary transfer of such a vessel to domestic trade, the Commission may per- 
mit the transfer. No operating-differential subsidy shall be paid during an 
emergency period, which shall not exceed 3 months. These provisions are 
definite. The section further provides, however, that in the event the owner 
operates a vessel on which a construction-differential subsidy has been paid in 
services other than those which are not unlawful, he shall repay to the Com- 
mission a prescribed portion of the construction-differential subsidy. Jt is very 
dificult to determine whether or not these instances in which repayment is re- 
quired are restricted to the cases of emergency and to periods of 3 months. 

As the section is rewritten, it is perfectly clear that unless the owner operates 
exclusively in foreign trade, he must repay a portion of the construction-dif- 
ferential subsidy for any service in which the vessel is engaged which includes 
domestic ports enroute to or from foreign ports, as specifically described. It is 
further provided that the Commission may consent in writing to the temporary 
transfer of such a vessel to services other than those enumerated for periods 
not exceeding 6 months in any year whenever the Commission may determine 
that such transfer is necessary. When such consent is given, it must be condi- 
tioned upon the owner’s agreement to repay a specified portion of the construc- 
tion-differential subsidy. No operating-differential subsidy shall be paid during 
the temporary period. 

It is believed that the section, as rewritten, will result in improved adminis- 
tration and will protect the interests of the Government and those of the car- 
riers, both foreign and domestic. [Italics supplied.] 


Section 506 was further amended by Public Law 88-225 (1963) to 
add the following contract amendment provision : 


Provisions in such contracts affecting vessels covered by this Act providing for 
refund of construction-differential subsidy for domestic operations under section 
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506 of the Merchant Marine Act, 1936, and costs of national defense features for 
commercial use shall be amended so that for such refund payments made for the 
period after December 31, 1959, the base upon which such refund payments are 
computed annually thereafter shall be the undepreciated amount of subsidy or 
the national defense feature, as the case may be, as at December 31, 1959, divided 
by the years of life of the vessels as provided under this Act, remaining after 
December 31, 1959. 


The effect of this amendment was to provide the same formula for 
refund of subsidy under section 506 that had previously been provided 
for under other sections of the 1936 act. 

During the hearings before the Merchant Marine and Fisheries Sub- 
committee of the Senate Commerce Committee and the Merchant 
Marine Subcommittee of the House Merchant Marine and Fisheries 
Committee on identical bills S. 1172 and H.R. 6813 (which became 
Public Law 88-225) the Maritime Administrator, Mr. Alexander, 
stated (p. 59 of Senate Hearing and p. 118 of the House Hearings) : 

We also believe that the obligation to repay construction-differential subsidy 


for operation in domestic trade was intended to be, and should be, terminated at 
the end of the economic lives of the vessels. 


As introduced S. 1172 and H.R. 6813 contained a section 2 which 
would have expressly provided for the termination of the obligation 
to repay construction-differential subsidy for operation in domestic 
trade at the end of the vessel’s statutory life. On August 30, 1963, the 
Senate Commerce Committee favorably reported S. 1172 to the Senate 
with an amendment that would delete section 2 of the bill. The Senate 
agreed to this amendment and on October 7, 1963, enacted the bill so 
amended. Inthe debate on the bill Senator Magnuson gave the follow- 
ing explanation of Committee amendments (109 Cong. Rec. 18752) : 

Let me say further that the report language on page 3 as to the elimination 
of section 2 of the bill has reference to the fact that the Committee understands 
that the formula prescribed in section I of the bill would by its application com- 


plete the statutory life cycle of the vessel and there would be no more refunds 
of construction subsidy for domestic operation after that cycle is completed. 


In a report dated December 10, 1963, to the House Merchant Marine 
and Fisheries Committee on S. 1172 as it passed the Senate, the De- 
partment of Commerce recited the foregoing legislative history of 
S. 1172 in the Senate. On December 12, 1963, the House Marine and 
Fisheries Committee favorably reported S. 1172 to the House without 
mentioning the legislative history of the bill in the Senate but includ- 
ed the Department of Commerce report of December 10, 1963, to the 
Committee on S. 1172 as it passed the Senate. The House passed the 
bill on December 17, 1963. 
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The foregoing portion of the legislative history of section 506 dem- 
onstrates that the Congress intended to clarify the domestic services 
which were authorized and to remove any question of authority for 
temporary periods of domestic operations, all of which would require 
repayment of subsidy. Furthermore, it appears clear that the require- 
ment for repayment of construction-differential subsidy for domestic 
operation would cease when a vessel reaches the end of its statutory 
life period. The question then arises whether an owner may accelerate 
his vessel’s release from the section 506 restrictions by prepayment of 
the unamortized balance of the Government’s subsidy contribution. 

Under the law an American operator in the domestic service is re- 
quired to build his ship in an American Shipyard and is required to 
pay the full domestic price of his ship. An operator, aided with a 
Title V (46 U.S.C. 1151), construction-differential subsidy, secures 
his ship at a cost equivalent to a foreign price (domestic price less the 
subsidy granted by the Government) and, as a result thereof the opera- 
tor is required by section 506 to, in effect, pay the domestic price if the 
ship is operated in the domestic trade. This is accomplished by a re- 
payment to the Government of the subsidy applicable to that propor- 
tion of the vessel’s statutory life during which it is operated in the 
domestic trades. Upon the basis of the rationale for the repayment of 
subsidy, it appears that if the Government receives the full benefit 
of its subsidy by the owner’s operations in the foreign trade and the 
compliance with the other construction-differential subsidy contract 
obligations for the statutory life of the vessel, or if, in the case of a 
vessel which has not reached the end of its statutory life, the un- 
amortized subsidy is repaid to the Government, the owner should be 
in the same position as if he had paid the full domestic price of the 
vessel; that is, he should not be required to make further repayments 
and should not be bound to operate the vessel exclusively in foreign 
trade. This conclusion appears amply supported by the above-quoted 
portions of S. Rept. No. 1618, 75th Congress, 3d Session, and that 
the repayment of unamortized subsidy “will protect the interests of 
the Government and those of the carriers, both foreign and domestic.” 

In view of the foregoing, we concur in the view of your Depart- 
ment that the Maritime Subsidy Board has the legal authority to 
amend the two contracts involved to remove therefrom the section 506 
provisions as requested by Grace Line, Incorporated, upon repayment 
to the Government of the unamortized construction-differential sub- 
sidy paid by the Government for the reconversion of the two vessels. 
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Quarters Allowance—Dependents—Proof of Dependency—Settle- 
ment Agreement 


The incorporation by reference in the divorce decree obtained by an officer of 
the uniformed services from a Mexican court of a separation agreement 
directing him to pay his divorced wife the lump-sum of $1,500 and $125 per 
month for 12 months, payment of which was deferred 12 months, does not 
entitle the officer whose Government quarters were terminated on the date he 
was divorced to a basic allowance for quarters for a dependent wife predicated 
on the property settlement pursuant to paragraph 5-65a(3) of Army Regula- 
tions 37-104, relating to interlocutory divorces or decrees which are not effective 
until the expiration of 1 year from the date of the decree, the officer having 
obtained a final decree of divorce from his wife has no dependent to permit the 
payment of an allowance -based on the existence of a lawful wife, and, there- 
fore, the incorporation by reference of the separation agreement in the divorce 
decree is of no consequence. 


To Captain W. Kesselman, Department of the Army, October 1, 
1964: 


Further reference is made to your request for advance decision as to 
the entitlement of an officer to basic allowance for quarters for his 
divorced wife from April 27, 1964, date of termination of assignment 
of Government quarters. Your request was forwarded here by sec- 
ond indorsement dated September 9, 1964, under D.O. Number A800, 
allocated by the Department of Defense Military Pay and Allowance 
Committee. 

You enclosed copies of a divorce decree and translation thereof, 
which resulted from a suit instituted by the officer, showing that the 
First Civil Court of Bravos District, State of Chihuahua, Republic 
of Mexico, pronounced judgment April 21, 1964, dissolving the 
marriage of the officer and his wife. There was incorporated in the 
decree, by reference, a separation agreement made April 7, 1964, 
which provided, among other things, that the husband should pay 
to the wife $1,500 upon execution of the agreement and $125 per 
month for 12 months, payment to be deferred for 12 months and 
the total payment of $1,500 made to the wife 12 months from the 
date of the agreement. 

Application for basic allowance for quarters for a member with 
dependents executed by the officer, based on the dependency of his 
divorced wife, is predicated on the property settlement of $1,500 
plus $125 per month for 12 months, citing paragraph 5-65a(3) of 
Army Regulations 37-104, relating to interlocutory divorces or de- 
crees which are not effective until the expiration of 1 year from the 
date of the decree. You have requested an advance decision pur- 
suant to paragraph 5-35c(4) of the regulations which provides that 
determination of dependency will be made by the Comptroller Gen- 
eral of the United States when an officer claims basic allowance for 
quarters for a wife in any case which involves a divorce granted by 








186 DECISIONS OF THE COMPTROLLER GENERAL [44 


a foreign country or any other person whose dependency or relation- 
ship is doubtful. 

While not a general rule, there is authority for the proposition 
that Mexican decrees of divorce will be upheld where, as in this case, 
there has been an appearance by one of the parties in Mexico and 
an appearance by a duly authorized attorney in behalf of the other 
party. See 27 B C.J.S. 813, note 56. In any event, where one spouse 
obtains a final decree of divorce in Mexico of uncertain validity, the 
doubt raised by such action as to the continuation of the marriage 
would prevent our Office from authorizing payment of basic allow- 
ance for quarters to the husband of such marriage on account of a 
lawful wife, in the absence of a decree of a court of competent 
jurisdiction in the United States that such decree is a nullity. See 
38 Comp. Gen. 97. Although the court incorporated the separation 
agreement in its decree by reference, that is a matter of no conse- 
quence even if the decree is regarded as providing for the payment 
of alimony, since the payment of alimony after a marriage has 
ceased to exist does not permit the payment of an allowance which 
is based on the existence of a lawful wife. A man does not have a 
wife after he obtains a final decree of divorce from her. See in this 
connection paragraphs 5-65a(4) and (5) of the cited regulations. 

There being no basis for the payment of basic allowance for quar- 
ters for the officer’s ex-wife, the voucher forwarded with your re- 
quest will be retained here. 


[ B-155184 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Election of Status Under the Dual Compensation 
Act—Effective Date 


The effective date of a timely status election under subsection 201(f) of the 
Dual Compensation Act of August 19, 1964, by a retired officer employed on 
November 30, 1964, in a civilian position is December 1, 1964, the effective date 
of the subsection, and not the date the election is filed with the department 
concerned, or any date selected by the retired officer between December 1, 1964, 
and March 1, 1965, the expiration date of the 90-day period provided for filing 
an election with the department concerned, the 1964 act neither expressly nor 
impliedly authorizing a retired officer to select a date on which his election 
will become effective, and the right of an officer to make an election being 
dependent on his civilian status at the close of business on November 30, 1964, 
an election filed prior to December 1, 1964, would be premature. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Election of Status Under the Dual Compensation 
Act—Filing of Election 


The Dual Compensation Act of August 19, 1964, prescribing that the status 
election of a retired officer employed on November 30, 1964, in a civilian position 
“shall be filed with the department concerned” not later than the 90th day after 
the effective date of subsection 201(f)—December 1, 1964—an election to be 
—. filed must be received by the department concerned on or before March 
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To the Secretary of Defense, October 5, 1964: 


Reference is made to letter dated September 14, 1964, from the 
Assistant Secretary of Defense (Comptroller), requesting decision 
on several questions which have arisen in connection with the im- 
plementation of the Dual Compensation Act, approved August 19, 
1964, Public Law 88-448, 78 Stat. 484. The questions presented are 
contained in Committee Action No. 348 of the Military Pay and 
Allowance Committee, Department of Defense, as follows: 


1. Is a timely election, under the provisions of section 201(f) of the Dual 
Compensation Act, Public Law 88-448, 19 August 1964, by a retired officer 
employed on November 30, 1964 in a civilian office, effective on (a) the effective 
date of that section, (b) the date “filed” with the department concerned, or 
(c) any date selected by the retired officer between December 1, 1964, and 
March 1, 1965? 

2. (a) Is an election under section 201(f) of the Act, filed with the department 
—- prior to December 1, 1964 (the effective date of that section), a valid 
election? 

(b) If the answer is in the affirmative may such election be changed at any 
time prior to December 1, 1964? 

3. Is an election postmarked March 1, 1965, even though not received in the 

rr concerned until after that date, a valid election under section 
)? 


Subsection 201(f) of the Dual Compensation Act, 78 Stat. 485, 
provides as follows: 


(f) Notwithstanding subsection (a) of this section, a retired officer of any 
regular component of the uniformed services who was employed in a civilian 
office on the day immediately preceding the effective date of this subsection— 

(1) if, on such immediately preceding day, he was exempt from limitations 
on compensation, may elect (A) to remain subject to and continue under such 
exemption or (B) to be subject to applicable limitations and exemptions of 
subsections (a), (b), (c), and (e) of this section; or 

(2) if, on such immediately preceding day, he was subject to limitations on 
compensation, may elect (A) to remain subject to and continue under such 
limitations, or (B) to be subject to applicable limitations and exemptions of 
subsections (a), (b), (c), and (e) of this section. 


Such election is irrevocable and shall be filed with the department concerned 
not later than the ninetieth day after the effective date of this subsection. Any 
such retired officer who does not file such election within the prescribed period 
shall be held and considered to have elected to remain in the status which he 
occupies, on such immediately preceding day, with respect to limitations on 
compensation, or exemptions therefrom, as the case may be. In the event of 
any appointment, reinstatement, or reemployment of such retired officer which 
is made after such effective date and follows a break in service of more than 
thirty days, such retired officer shall be subject to applicable limitations and 
exemptions of subsections (a), (b), (c), and (e) of this section. 


Under the provisions of subsection 403(a) of the act, 78 Stat. 
496, subsection 201(f) will become effective on December 1, 1964. 
Subsection 201(f) provides that an election shall be filed with the 
department concerned not later than the ninetieth day after the 
effective date of this subsection. There is no provision in the statute, 
applicable to the retired officers or to the situations involved, which 
either expressly or impliedly authorizes a retired officer to select a 
date on which his election will become effective. It appears that 
the purpose of subsection 201(f) is to give a retired officer of any 
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Regular component of the uniformed services within its provisions 
the benefits thereof based on his status as a civilian officer of the 
United States at the close of business on November 30, 1964, the day 
immediately preceding the effective date of this subsection. There- 
fore, it is our view that an election timely made under subsection 
201(f) becomes effective as of December 1, 1964, the effective date of 
this subsection. Question 1 is answered accordingly. 

There is nothing in the above-quoted provisions of law which 
suggests that a retired officer may file an election before it is known 
that he will be eligible to make such election and since his right to 
make an election is dependent upon his status on November 30, 1964, 
it would seem that an election filed prior to December 1, 1964, would 
be premature. Question 2(a) is answered in the negative and no 
answer to question 2(b) is required. 

Concerning question 3, subsection 201(f) provides in pertinent 
part that an election “shall be filed with the department concerned” 
not later than the ninetieth day after the effective date of this sub- 
section. In analogous circumstances the word “filed” has been con- 
strued to mean that the document must be delivered to the office 
concerned before it can be said to be filed. See United States v. 
Lombardo, 241 U.S. 73 (1916); Wampler v. Snyder, 66 F. 2d 195 
(1933); Weaver v. United States, 72 F. 2d 20 (1934); T'yson v. 
United States, 76 F. 2d 533 (1935); Modern Engineering Co. v. 
United States, 126 Ct. Cl. 136, 113 F. Supp. 685 (1953) ; Common- 
wealth v. O’Bryan, Utley & Co., 155 S.W. 1126 (1913) ; Jn re State ex 
rel. Attorney General, 64 So. 310 (1914) ; Pendrey et al. v. Brennan, 
169 P. 174 (1917) ; State v. Erickson, 188 N.W. 736 (1922) and Brooks 
v. Kincaid’s Estate, 332 S.W. 2d 434 (1960). 

In Stern v. Electrol, Inc., 238 N.Y.S. 2d 1005 (1963), the court 
said that the term “filed” as used in a statute relating to the time 
for filing claims cannot properly be equated with “mailed” or 
“served by mail,” and that a claim which is mailed on the last al- 
lowable day but which is not received until the following day is 
not timely filed. Question 3 is answered by saying that for the pur- 
pose of subsection 201(f) of the Dual Compensation Act an election 
may be considered as timely filed only if received by the department 
concerned on or before March 1, 1965. 


[ B-155114 J 


Travel Expenses—Witnesses—Private Litigation, Etc. 


The attendance of an employee as a witness in a criminal hearing, which in- 
volved an automobile accident that occurred while the employee-witness and 
another employee were on an official assignment, for the purpose of strengthen- 
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ing the employee’s case to obtain a favorable verdict so that the possibility that 
the Government under its liability in 28 U.S.C. 2679 would not become involved 
in a subsequent tort action as a result of an automobile accident occurring in 
the scope of the employee’s employment, must be regarded as an appearance in 
the best interest of the Government, even though the witness was not sum- 
moned on behalf of the United States, and, therefore, the travel of the em- 
ployee-witness to the hearing may be considered official business for payment 
of travel expenses. 


To Wells E. Ludlow, United States Department of Agriculture, 
October 6, 1964: 


This refers to your letter dated September 3, 1964, requesting an 
advance decision as to the propriety of certifying for payment a 
voucher in favor of William H. Callaway, an employee of the Rural 
Electrification Administration, for round trip travel between Wash- 
ington, D.C., and Madison, Virginia, incident to his attendance as 
a witness at a court hearing on August 7, 1964. 

It appears that Mr. Callaway and one James W. Black, Jr., also 
an employee of the Rural Electrification Administration, were sent 
to Roanoke, Virginia, on official business. The two employees 
traveled together in Mr. Black’s automobile. 

The facts, as presented in your letter, are as follows: 


When returning to Washington on July 22, 1964, from an official assignment at 
Roanoke, Virginia, Mr. Black’s automobile collided with another automobile 
about 12 miles south of Culpeper, Virginia. Mr. Black was driving his auto- 
mobile and was accompanied by Mr. Callaway, his immediate supervisor. 
Damage to the two automobiles approximated $600 each. The State highway 
patrolman who investigated the accident issued tickets charging the driver of 
the other automobile with failure to give a proper signal and Mr. Black with 
failure to keep a proper lookout. Both parties were summoned to the Madison 
County Court for a hearing of their case on August 7 before the County Judge. 

As Mr. Black was acting within the scope of his employment at the time of the 
accident, there was a possibility that the Federal Government would be liable 
for property damages and personal injuries growing out of the accident under 
the Tort Claims Act, as amended. The Rural Electrification Administration felt 
that Mr. Black was not negligent or at fault for the accident and that Mr. Calla- 
way, who was a witness to the accident, should testify on his behalf at the 
hearing. If he were found guilty, such a verdict might be used to support a 
claim against the Government for liability for the property damage and any 
personal injuries. On the other hand, if he were found not guilty of the charge, 
the possibility of a valid claim against the Government would be vertually 
[sic] non-existent. On this basis, the Deputy Administrator of REA issued 
Travel Authorization No. 4110-7, dated August 4, 1964, authorizing Mr. Calla- 
way to proceed to Madison, Virginia, on August 7 to attend the hearing and 
appear as a witness in the case. He was authorized to use a privately owned 
automobile at the rate of 9¢ a mile and be accompanied by Mr. Black. The 
authorization was issued with the understanding that the travel voucher would 
be submitted to you for a decision as to the legality of the payment of the travel 
expenses involved. * * * 


The primary issue for our consideration is whether the employee’s 
appearance at the criminal hearing was sufficiently in the interest of 
the United States so as to be regarded as official business and thus 
permit payment of traveling expenses under the Travel Expense Act 
of 1949, as amended, 5 U.S.C. 835 note. 
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Public Law 87-258, approved September 21, 1961, 75 Stat. 539, 
amended section 2679 of Title 28, United States Code, to provide, 
in pertinent part, as follows: 

(b) The remedy by suit against the United States as provided by section 
1346(b) of this title for damage to property or for personal injury, including 
death, resulting from the operation by any employee of the Government of any 
motor vehicle while acting within the scope of his office or employment,* shall 
hereafter be exclusive of any other civil action or proceeding by reason of the 
same subject matter against the employee or his estate whose act or omission 
gave rise to the claim. 

(c) The Attorney General shall defend any civil action or proceeding brought 
in any court against any employee of the Government or his estate for any such 
damage or injury. * * * 

Prior to the 1961 amendment, the employee could have been sued 
in his own capacity and held personally liable for damages if the 
plaintiff elected not to proceed against the Government under the 
Federal Tort Claims Act. By virtue of the 1961 amendment, civil 
suits against employees in their individual capacities are excluded, 
since such suits are now tried as tort actions against the United 
States. 

Since the United States now becomes directly involved as a party 
in any suit against a Federal employee arising out of his operation of 
a motor vehicle in the scope of his employment, it is reasonable to 
assume that the United States must also be interested in any criminal 
hearing to which an employee has been summoned in connection 
with such an accident. 

We have been informally advised by the Department of Justice 
that United States attorneys are frequently sent to such hearings in 
order to properly advise the employee, particularly if the accident 
has resulted in substantial property damage or personal injury. 

Although the verdict in the criminal hearing generally would not 
be admissible in evidence in a subsequent civil action, we understand 
it to be imperative that the employee’s case be presented as strongly 
as possible. Clearly, it would be to the Government’s advantage 
for the employee to receive a favorable verdict at the hearing. 

In view of the above, we believe that Mr. Callaway’s appearance 
as a witness at the criminal hearing, although not summoned on be- 
half of the United States, was nevertheless in the best interest of 
the Government, and can therefore be considered as official business. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


[ B-154721 J 


Pay—Retired—Disability—Re-retirement—Election Requirement— 
General Rule 


A retired Navy member who did not elect disability retired pay under section 
411 of the Career Compensation Act of 1949, within the 5-year period for such 
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elections by members found physically disabled at the time of release from 
active duty after retirement, but who is shown to have received a payroll 
computing form indicating that his taxable retired pay was based on non- 
disability retirement may have the payroll information regarded as of such 
character as to mislead the member into inaction respecting the election similar 
to the rule in Akol, et al. v. United States, Ct. Cl. No. 564-57, decided May 15, 
1964, and, therefore, the increased retired pay claim submitted on behalf of the 
widow of the deceased member on June 12, 1959, will be considered an election, 
within a reasonable time after the misinformation, for benefits under section 
402 of the act and adjustment in the retired pay will be made upon receipt of a 
percentage of disability determination from the Department of the Navy. 


To Carrie N. Cobb, October 8, 1964: 


Reference is made to the request filed by your attorneys under 
date of June 12, 1964, for review of your claim which was disallowed 
by our Claims Division on June 23, 1960, for increased retired pay 
in the case of your husband, the late Rush C. Cobb, USN, retired, 
based on decisions in the cases of Seliga v. United States, 137 Ct. Cl. 
710 (1957), Travis v. United States, 187 Ct. Cl. 148 (1957), and 
Bailey v. United States, 134 Ct. Cl. 471 (1956). 

The decedent filed in the Court of Claims a petition, Rush C. 
Cobb, et al. v. United States, Ct. Cl. No. 430-56, for an increase 
in retired pay and a motion to dismiss that suit was delivered to the 
Department of Justice by your attorneys in March 1960, to be held 
in escrow pending satisfactory settlement of the claim filed on your 
behalf in our Office. We are advised by your attorneys that the 
motion to dismiss is still being held by the Department of Justice. 

The adjustment in retired pay claimed was authorized only for 
persons who were retired for physical disability prior to October 1, 
1949, and accrued on the basis of an election filed by the retired 
member pursuant to section 411 of the Career Compensation Act of 
1949, approved October 12, 1949, Ch. 681, 63 Stat. 802, 823, 37 U.S.C. 
281 (1952 Ed.). Your claim; received here June 12, 1959, for re- 
tired pay under sections 202 (37 U.S.C. 233), 402 (37 U.S.C. 272 
(1952 Ed.)), and 411 of the Career Compensation Act was dis- 
allowed for the reason that the official records showed that Mr. Cobb 
had not been retired for physical disability but that he had been 
transferred from the Fleet Reserve to the retired list of the Navy 
on May 1, 1940, upon completion of 30 years of service, active and 
inactive, in accordance with the provisions of the Naval Reserve Act 
of 1938, approved June 25, 1938, Ch. 690, 52 Stat. 1175, 34 U.S.C. 
854c (1952 Ed.). 

In the letter of June 12, 1964, your claim was restated as being 
founded upon the “re-retirement” doctrine set forth in the case of 
Wilson v. United States, 159 Ct. Cl. 80, by reason of the decedent’s 
arthritic condition. In support of that theory there was furnished a 
copy of the Report of Medical Survey dated August 20, 1943, wherein 
the board considering Mr. Cobb’s physical condition found him unfit 
for service by reason of arthritis and recommended his release to an 
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inactive status. He was released on September 23, 1943, and returned 
to the retired list of the Navy. It is further contended that the de- 
cedent was misadvised by the Department of the Navy with respect to 
his rights as a member who had been “re-retired” for physical disabil- 
ity and that under the decision in the case of Ako/, et al. (Brayton W. 
Mandigo, Plaintiff No. 16) v. United States, 166 Ct. Cl. 182, “the 
decedent is now entitled to an opportunity to elect to receive disability 
retired pay * * *.” 

In support of your contention that the decedent was misadvised 
there was furnished a copy of a payroll computing form dated 
October 18, 1951, showing that his retired pay was subject to deduc- 
tion for Federal income tax because he was not placed on the retired 
list for physical disability. In the Akol case, the plaintiff, Mandigo, 
received a similar payroll computing form showing taxable retired 
pay based on nondisability retirement. Since he, like Mr. Cobb, 
had been found to be suffering from a physical disability at the 
time of his release from a tour of active duty after retirement, he 
was regarded by the court as “re-retired” for physical disability 
and thus entitled to make an election under section 411 of the 
Career Compensation Act. 

The statutory period for the filing of a section 411 election ended 
October 1, 1954, 5 years after the effective date of the act. In the 
case of Phelan, et al. (Earl E. Cox, Plaintiff No.7) v. United States, 
146 Ct. Cl. 218, 222 (1959), the court held that Cox had been mis- 
advised by the Department of the Army as to the correct rates of 
disability retired pay he would be entitled to receive under a section 
411 election and, because of that erroneous information, his failure 
to elect within the 5-year period would not bar him from receiving 
the benefits of the Career Compensation Act. Similarly in the case 
of Akol, et al. (Clinton M. Stanford, Plaintiff No. 27) v. United 
States, 165 Ct. Cl. 444, the court held that the plaintiff was not barred 
by the 5-year limitation because the service had furnished him with 
positive misinformation concerning his election rights. 


In the Akol (Mandigo) decision of May 15, 1964, the court ex- 
panded its previous decisions by holding that the misinformation 
which relieves a member of the requirement for filing a section 411 
election within the statutory period need not be furnished by the De- 
partment in connection with an election but it is sufficient if the 
information was incorrect and was of such character as to mislead 
the member into inaction by causing him to conclude that he had no 
right to elect. Our Office will follow the ruling in the Akol 
(Mandigo) case in the settlement of similar claims wherein the 
member, within a reasonable time after receipt of the misinforma- 
tion, elected section 402 benefits. Compare B-110493 dated today. 
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In both the Mandigo and Stanford decisions the court specified 
that a reasonable time should be allowed to permit the plaintiff to 
apply to the proper board or agency for a determination of the per- 
centage of his disability as of the date he was last released or “re- 
retired.” It has been suggested by your attorneys that a conference 
with our Office be arranged to discuss the procedure to be employed 
in obtaining the disability percentage rating in cases of this type. 
However, since jurisdiction over determining percentage of disability 
is given exclusively to the Secretary of the Department concerned 
(see section 414 of the Career Compensation Act, 10 U.S.C. 1216), 
it appears that any action on our part in this regard would be un- 
necessary. An application to the Secretary of the Navy filed by or 
on behalf of the claimant in each case should result in a determina- 
tion of the percentage of the member’s (or in your case, the de- 
cedent’s) disability at the time of his last release or “re-retirement.” 

Since your claim received here on June 12, 1959, may be considered 
to be an election to receive the benefits of section 402 of the Career 
Compensation Act, our Claims Division is being instructed today 
that upon receipt from you or from the Department of the Navy 
of the necessary information showing Mr. Cobb’s percentage of 
disability as of September 23, 1943, and an election filed by you on 
behalf of the decedent under section 402 showing whether claim is 
made on a years of service or percentage of disability basis, the ad- 
justment in retired pay claimed for the period October 1, 1949, 
through January 18, 1957, the date of your husband’s death, may be 
allowed, if acceptable to you, for the proper amount found due. 


[ B-155124 J 


Contracts—Offer and Acceptance—Variance Between Invitation 
and Contract 


The acceptance of a low bid, priced slightly below the Government’s estimate 
and greatly out of line with the other bids received, on the basis of the bid 
form alone rather than on the basis of the bid form as qualified by an accom- 
panying letter, overlooked in the evaluation of the bid, did not result in a valid 
contract, the notice of acceptance of the bid having been sent under the errone- 
ous assumption the bid was in compliance with the advertised specifications, 
whereas the bidder did not intend to and did not submit a bid in accordance 
with the advertised specifications, and the contracting officer did not intend to 
and lacked authority to accept a bid not in accordance with the advertised 
specifications, and no contract resulting absent a meeting of the minds, the 
purported contract should be canceled as administratively recommended. 


a Administrator, General Services Administration, October 8, 

Reference is made to your letter dated September 4, 1964, with 
enclosures, requesting a decision as to the validity of contract No. 
GS-05BC-3888, dated May 6, 1964. 
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On April 2, 1964, bids were requested for new roofing and repairs 
at the United States Post Office, Clinton, Illinois. Bids were opened 
on April 30, 1964, and award was made to Harry Smith, 116 North 
Monroe Street, Clinton, Illinois, in the amount of $1,999.75, under 
his bid dated April 10, 1964. The three other bids on the roofing 
and repairs were in the amounts of $3,460, $4,590 and $5,338. The 
Government’s estimate on this job was $2,064. 

Subsequent to the award, discussions between Mr. Smith and a 
General Services Administration (GSA) representative revealed that 
the contractor intended to perform the work in a manner materially 
deviating from the advertised specifications. On May 14, 1964, GSA 
received a letter from Mr. Smith, stating that his bid had been ac- 
companied by a covering letter setting out his proposed method for 
performing the work advertised. Mr. Smith enclosed a copy of the 
letter which allegedly accompanied the bid. GSA conducted a 
search for the covering letter and it was found that the original 
letter from Mr. Smith dated April 10, 1964, was in its files bearing 
fold marks and staple marks which appeared to correspond to those 
appearing on his bid form. This letter proposed scraping and 
brushing the roof, filling of surface cracks with jet plastic cement, 
and resurfacing with fiberglas embedded in sealtex with a top 
coating of silverleaf roof coating. Section 4 of the specifications, 
however, required repair of defects with hot bitumen or felt patches 
bedded in hot bitumen, resurfacing with felt bonded with hot 
asphalt or pitch, and a top coating of gravel or slag embedded in 
asphalt or pitch. 

The record reveals that the acceptance of the contractor’s bid was 
made on the basis of the bid form alone rather than on the basis of 
the bid form as qualified by the accompanying letter. We agree that 
it is reasonable to conclude that the bid as submitted was qualified 
by the accompanying letter. Consequently, the primary question for 
consideration in this matter is whether a valid and binding contract 
was consummated by the acceptance of the bid as qualitied. In that 
connection, it would appear from the record before us that no work 
has been performed by Mr. Smith. 

A similar situation was considered by our Office in 16 Comp. Gen. 
392 where an award was made in ignorance of a material qualifica- 
tion inserted in the bid but not abstracted or brought to the attention 
of the contracting officer until after award. We held in that case, 
which is equally applicable here, that: 

In the awarding of Government contracts there is a well established principle 
that the contract offered the successful bidder must be the exact contract which 
was submitted to competition. 8 Comp. Gen. 649, A-56760, August 15, 1934. 
See, also, Pascoe v. Barlum, 65 ALR 833, and annotations following said case. 
The bid of Austin, Nichols & Company was not in substantial compliance with 


the advertised specifications and for that reason should have been rejected or 
disregarded by the contracting officer. 
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It is stated in your letter that the “award was made before the qualification in 
this firm’s bid was discovered by the Purchasing Officer * * *.” In other words, 
it appears that the purchasing officer sent the notice of acceptance under the 
erroneous assumption that the bid was in compliance with the advertised 
specifications. This bidder did not intend to and did not submit its bid in 
accordance with the advertised specifications and the contracting officer did not 
intend to and lacked the authority to accept a bid not in accordance with the 
advertised specifications. 

It is elementary that a contract can result only from a mutual assent, a 
conscious meeting of the minds, of the contracting parties in a common inten- 
tion. There being no such meeting of the minds in the instant case, it is clear 
that no contract resulted from the negotiations. * * * 


Accordingly, the purported contract should be canceled as ad- 
ministratively recommended. See, also, Prestew Inc. v. United 
States, 162 Ct. Cl. 620, 320 F. 2d 367. 


The documents submitted with the letter of September 4, 1964, 
are returned. 


[ B-155197 J 


Compensation—Overtime—Irregular, Unscheduled—Guards 


Building guards on rotating shifts who although not required by regulation are 
expected to report early for roll call to receive specific assignments and in- 
structions and to perform preparatory operations, such as drawing badges, 
weapons, and other equipment from a central location prior to commencing a 
tour of duty may be paid overtime compensation for the time in excess of their 
duty tours pursuant to the principle enunciated in the adjudication of entitle- 
ment to overtime when an employee reports for roll call and preparatory 
operations prior to starting a tour of duty, and the long-established practice of 
paying guards for lunch periods and other 15 minute breaks on the basis of 
uninterrupted hours of duty may be continued absent new facts to warrant 
modification of B-56940 of May 1, 1946. 


Voluntary Services—Officers and Employees—Reporting Early for 
Duty—Clothing Changes, Ete. 


Employees who of their own volition arrive prior to the time necessary for 
actually reporting on duty and spend more than a de minimis amount of time 
before and after work going to and from lockers to remove or don outer gar- 
ments and/or change into work clothes are not entitled to overtime compensa- 
tion for the time involved in reporting early for duty, the employees only having 
been afforded facilities for the voluntary tasks they assumed, there is no legal 
requirement or justifiable legal basis for the payment of overtime compensation. 


Compensation—Overtime—lIrregular, Unscheduled—Guards 


Upon issuance of an administrative regulation increasing the workday 15 
minutes, effective on date of issuance and providing for payment of overtime 
compensation for 15 minutes a day, overtime compensation may be paid to 
guards required to report early for roll call and the performance of operations 
neressary to prepare for duty; however, all claims for retroactive adjustment 
of overtime compensation should be submitted to the United States General 
Accounting Office to establish pursuant to 31 U.S.C. 7la whether the claims 
were received within 10 full years after date of accrual, with information as to 
the evidence available in support of the claims, that is, did the guards report 
early under orders and do the records show the early reporting days, and 
although the time consumed for lunch and relief breaks should not be set off 
— the overtime, administrative time off based on an exact record may be 
educted. 
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To the Secretary of the Treasury, October 8, 1964: 


On September 16, 1964, your Acting Assistant Secretary requested 
our decision upon several questions relating to the entitlement of 
building guards and certain other employees of the Bureau of Engrav- 
ing and Printing to overtime compensation incident to early reporting 
for roll call and performance of certain preparatory operations prior to 
actual commencement of their assigned duties. Your Acting Assistant 
Secretary’s letter says— 


* * * At present a building guard force of 140 guards and supervisors is 
divided into 3 companies, each providing coverage for a specific 8-hour shift. 
Stated tours of duty are as follows: 


Tour of Duty 


Company A 12 Midnight to 8 A.M. 
Company B 8 A.M. to 4 P.M. 
Company C 4 P.M. to Midnight 


The Bureau of Engraving and Printing assumed jurisdiction of the building 
guards from the United States Secret Service on July 1, 1953. Prior to and 
following that time building guards have stood roll call 15 minutes before their 
stated tours of duty. This muster is for the purpose of determining that sufficient 
staff is available to cover all posts on the ensuing shift, to make assignments to 
specific posts of duty, to issue special instructions or orders of the day, and to 
provide time for the guards to go to their assigned posts and, as necessary, relieve 
the outgoing shift. 

Guards are required to be equipped with revolvers, badges, and caps while on 
duty but are not permitted to take this equipment from the premises. Accord- 
ingly, before reporting for roll call, they must obtain their revolvers from a gun 
case at a central location and obtain their other equipment from their lockers. 

Immediately after hearing his assignment at roll call, each guard departs for 
his post of duty. As a consequence, the guard coming on duty may take over 
the post several minutes before the beginning of his stated tour. The relieved 
guard is required to return his weapon to the gun case and place his cap and 
badge in his locker. He is then free to leave the building, even though this may 
be before the end of his stated tour of duty. Studies made to determine the 
daily, weekly, and biweekly average time required for a guard to pick up his 
cap, badge, and revolver, appear for roll call, reach his duty station, serve at 
his station (including time spent taking his breaks), return his cap, badge, and 
revolver, after being relieved, total slightly over 8 hours and 15 minutes per 
shift. ; 

Scheduled relief periods of about 15 minutes twice per shift and 30 minute 
scheduled lunch periods during duty assignments are arranged by the Platoon 
Commander on an equitable basis. In addition, provisions are’ made for 
emergency or unscheduled reliefs during the shift upon request of a guard. 
During all breaks the guards are relieved from their posts but are not allowed 
to leave the Bureau buildings. The equivalent time of about 10 guards is 
assigned to meet scheduled and emergency relief requirements on a 5-day week 
basis to cover the 24-hour tour of duty. For the remainder of the week (Satur- 
day, Sunday, and Holidays), the equivalent time of about 6 guards is assigned 
for this same purpose. Employees other than guards are not permitted to 
leave Bureau premises until their stated tour of duty actually ends. 


We understand that while no written procedures or regulations 
have been issued concerning roll call, guards are apprised orally at 
the time of recruitment and during training courses that they are 
expected to be present at roll call. This practice reportedly dates 
back to the early days of the Bureau and has been concurred in by 
the Bureau’s management staff. We are informed also that each 
Bureau employee works five days a week, eight hours a day, which 
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period includes a 30-minute paid lunch period. The practice of 
paid lunch periods dates back to 1862 and was approved in Comp- 
troller General’s decision of May 1, 1946, B-56940. 

The letter of your Acting Assistant Secretary also refers to cer- 
tain other employees of the Bureau who arrive at the Bureau prior 
to the time necessary for actually reporting on duty in order to 
change into clothing that is more appropriate for the most effective 
performance of their assigned duties. You say that these employees 
are not expected to travel to or from the Bureau in their work 
clothes. Also, you say that inclement weather and during the winter 
season practically all employees go to their lockers for the purpose 
of removing overcoats, raincoats, hats, boots, etc. 

You request our decision upon the following specific questions: 


1. Is the Bureau of Engraving and Printing required to pay overtime compen- 
sation at the rate of time and a half to building guards under the circumstances 
set forth above? 

2..If the Bureau of Engraving and Printing is required to pay this overtime 
compensation to building guards, are other employees of the Bureau entitled to 
overtime compensation if they spend more than a de minimis amount of time 
before and after work going to and from their lockers removing or donning 
outer garments and/or changing into appropriate garb, and such time is reason- 
ably necessary for this purpose? 

3. In the event that overtime compensation is required, should such payments 
be made retroactive and, if so, for how long a period of time? 

4. In the event that overtime compensation is required, may scheduled lunch 
and scheduled relief breaks, and/or administrative time off, prior to the end of 
a stated tour of duty, be set off for the purpose of computing overtime? 


Since it reasonably appears that the guards were notified to report 
early for roll call for the purpose of receiving specific assignments 
and instructions and for the purpose of drawing badges, weapons, 
etc., our opinion is that they are entitled to overtime compensation 
under the principle enunciated in Albright v. United States, 161 Ct. Cl. 
356, and Baker v. United States, 161 Ct. Cl. 356. The lunch breaks 
and other 15-minute breaks occurring during the 8-hour workday 
continue to be regarded as hours of duty since no new facts now appear 
which warrant any modification in the conclusion reached in our de- 
cision of May 1, 1946, B-56940, referred to in your letter. Your Acting 
Assistant Secretary’s first question is answered accordingly. 

The other employees referred to in the second question are not 
required to report early for the purpose of changing their clothes 
and it appears that they were merely afforded facilities for such 
purpose. There does not appear to be any legal requirement or jus- 
tifiable legal basis for payment of overtime compensation for early 
reporting in their cases. Your second question is answered in the 
negative. 

Concerning the third question, we suggest that you issue a regu- 
lation increasing the workday by 15 minutes effective on date of 
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issuance and providing for payment of overtime compensation for 
15 minutes a day from the date of issuance of such regulation. All 
claims pending, or thereafter filed for retroactive compensation 
should be promptly transmitted here in order to establish the date 
to which such claim should be computed under the provisions of 31 
U.S.C. Tila. That statute requires, in effect, that every claim 
cognizable by the General Accounting Office shall be forever barred 
unless received here within 10 full years after the date such claim 
first accrued. Also, we should be furnished information as to the 
evidence available in support of such claims, that is, whether the 
guards were operating under orders to report early for the entire 
period of their claims and whether records are available to show 
the days on which they actually did report early. 

Referring to your fourth question, the time consumed for the 
lunch periods and comfort breaks should not be set off against the 
overtime as indicated in our answer to question one. As to ad- 
ministrative time off we assume you refer to the time when a guard 
is relieved early and is permitted to leave the building after turning 
in his cap, badge and revolver. If an exact record be kept of the 
time a guard is free to depart the building we see no reason why 
such time should not be deducted. See B-153307, March 11, 1964. 


[ B-155234 J 


Pay—Retired—Annuity Elections for Dependents—Termination— 
Temporary Disability Retired List 


A Regular officer of the uniformed services on the temporary disability retired 
list who does not receive his reappointment to the active list until sometime 
after he has been found physically fit for duty and returned to active duty as a 
retired officer has his right to retired pay terminated when he is found fit for 
service and returned to active duty, even though his retired status does not 
terminate until the date of reappointment to the active list, and, therefore, the 
member who had been receiving reduced retired pay to cover a dependent annuity 
election under the Retired Serviceman’s Family Protection Plan is not required 
under 10 U.S.C. 1438 to make deposits for the cost of the annuity for the period 
after his disability retired pay is terminated. 


To the Secretary of Defense, October 8, 1964: 


Reference is made to letter of September 19, 1964, from the As- 
sistant Secretary of Defense (Comptroller) requesting a decision 
as to whether an officer recalled to active duty from the Temporary 
Disability Retired List is required to pay premiums on an annuity 
elected under the Retired Serviceman’s Family Protection Plan, 
Chapter 73, Title 10, U.S. Code, from the date of recall to active 
duty to the date of reappointment to the active list. 

Sections 1202 and 1205 of Title 10, U.S. Code, provide that a 
member of the Armed Forces who becomes disabled while on active 
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duty may be placed on the Temporary Disability Retired List with 
disability retired pay if the disability is not determined to be of 
a permanent nature, if it is also determined under accepted medical 
principles that such disability may be of a permanent nature. Sec- 
tion 1210 permits payment of temporary disability retired pay for 
a maximum period of 5 years and requires members on the Tem- 
porary Disability Retired List to submit to periodic physical ex- 
aminations. If upon the: expiration of 5 years the disability still 
exists, it shall be considered to be of a permanent nature and the 
member is permanently retired for disability. 

If upon a periodic or final physical examination it is determined 
that the member on the Temporary Disability Retired List is physi- 
cally fit to perform the duties of his office, section 1211 provides that, 
with his consent, a commissioned officer of a Regular component 
shall be recalled te active duty and, as soon as practicable, may be 
reappointed by the President, with the advice and consent of the 
Senate, to the active list. Section 1211(c) provides that his status 
on the Temporary Disability Retired List “terminates on the date 
of his * * * reappointment.” 

Section 1438 of Title 10, U.S. Code, provides that, if a person who 
has become entitled to retired pay and has elected an annuity under 
the Retired Serviceman’s Family Protection Plan is not entitled 
to retired pay for any period, he must deposit in the Treasury the 
amount that would otherwise have been deducted from his retired 
pay for that period to provide the annuity. Section 1439 provides 
that a person on the Temporary Disability Retired List who has 
elected an annuity under the Retired Serviceman’s Family Protection 
Plan and whose name is removed from that list for any reason other 
than retirement or grant of retired pay is entitled to a refund of the 
difference between the amount by which his retired pay was reduced 
to provide the annuity and the cost of an amount of term insurance 
equal to the protection provided for his dependents during the period 
that he was on that list. 

In 38 Comp. Gen. 279 we held that an officer of the Naval Reserve 
who did not consent to reappointment after having been found fit 
for duty was required to pay the cost of the annuity only for the 
5-year period he was eligible to receive disability retired pay even 
though he was not removed from the Temporary Disability Retired 
List until more than 5 months after his right to receive retired pay 
terminated. In that decision we pointed out that the Contingency 
Option Act [now the Retired Serviceman’s Family Protection 
Plan] provides that annuities for dependents are to be purchased 
out of retired pay and that: 


* * * We find nothing in the Contingency Option Act or in its legislative history 
which indicates that Congress intended that the protection provided dependents 
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of retired members under that act should accrue to the dependents of a member 
after his right to retired pay has terminated permanently under circumstances 
such as are here involved. 

The situation is no different for an officer of the Regular services. 
The law contemplates that the annuity for his dependents be pur- 
chased out of retired pay deductions. A Regular officer on the 
Temporary Disability Retired List may not receive retired pay in 
that status for more than 5. years and his retired pay status is 
permanently terminated when he is found fit for active service and 
is recalled to active duty, even though he is recalled as a retired 
officer on the Temporary Disability Retired List and his retired 
status does not terminate until the date of his reappointment to 
the active list. Accordingly, it is our opinion that the provisions of 
10 U.S.C. 1438 do not require a Regular officer to make deposits for 
the cost of an annuity for dependents under the Retired Serviceman’s 
Family Protection Plan for the period after his disability retired 
pay is terminated because he is found fit for military service. 


[ B-152775 J 


Contracts—Disputes—Appeals—Excess Cost Assessment Consid- 
eration to Include Other Matters 


The dismissal of an appeal from the assessment of excess costs by the Board 
of Contract Appeals, General Services Administration, for lack of timeliness, 
without considering the propriety of the default termination for the failure of 
the contractor to submit samples complying with the specifications, but finding 
that the excess costs assessed under the replacement repurchase were reason- 
able, was erroneous and contrary to the “Fulford doctrine’—ASBCA No. 2143, 
2144, May 20, 1955—holding that a contractor may have an issue relating to 
the excusability of a default considered on appeal from an assessment of excess 
costs, even though a prior timely appeal from the default termination had not 
been submitted, and the default clause in the Fulford case, which has general 
acceptance, being similar to the clause in the contract considered by the Gen- 
eral Services Administration Appeals Board, the interpretation of the clauses— 
a matter of law—should be consistent, accordingly, the appeal may properly 
consider whether the product offered met the specifications and that the con- 
tract termination was erroneous. 


To the Administrator, General Services Administration, October 9, 
1964: 

Reference is made to letter dated December 9, 1963, with enclosures 
from the General Counsel, General Services Administration, rela- 
tive to the matter of the assessment of excess costs against Allied 
Paint & Color Works, Inc., by reason of its failure in performance 
of contract No. GS—048-7493 with the General Services Administra- 
tion calling for the supply to the Government of traffic paint and 
floor enamel. 

It appears that two purchase orders were issued under the con- 
tract; as to the first order, two samples were submitted and rejected 
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as nonconforming; no sample was submitted on the second order 
although required by the terms of the contract. The contractor was 
advised by letter of November 18, 1959, that he was in default for 
failure to submit samples meeting specifications on one purchase 
order and failed to submit samples on the second purchase order. 
He was also advised that he would be charged with excess costs on 
repurchase. On December 18, 1959, Allied Paint was advised that 
each of the purchase orders was canceled by amendment stating 
that vendor was placed in default and that replacement purchase 
had been made. By letter dated February 9, 1960, Allied Paint was 
requested to remit the sum of $1,626 as excess costs incurred in the 
replacement purchase, including costs for replacement testing 
charges. 

By letter dated February 15, 1960, Allied Paint took issue with 
the contracting officer’s findings concerning the tests and rejections 
of its paints. In letter of March 4, 1960, the Acting Chief, Buying 
Division, reviewed the events which resulted in the default action 
and the notice thereof, and stated that the action was in accord with 
subparagraph a(ii) of Article 11 of the general provisions of the 
contract. In a telegram dated March 8, 1960, to the Administrator 
of General Services, Allied Paint appealed from the “findings and 
decision of the contracting officer dated February 9, 1960.” 

In its decision dated April 18, 1962, the Board of Contract Ap- 
peals, General Services Administration, dismissed the appeal stat- 
ing that “the appeal must be dismissed for lack of jurisdiction be- 
cause of the Appellant’s failure to assert its right to appeal in the 
manner and within the time limit specified in the contract.” How- 
ever, the Board considered the question of the reasonableness of the 
excess costs, since the defaulting contractor had no knowledge, prior 
to February 9, 1960, concerning the amount of excess costs resulting 
from the default. The Board found the costs reasonable, and prop- 
erly assessed. 

Allied Paint, the appellant, then moved for reconsideration of the 
matter by the Board, predicating its motion on the decision of the 
Armed Services Board of Contract Appeals in Fulford Manufactur- 
ing Co., Inc., ASBCA No. 2148, 2144, May 20, 1955, asserting that 
the GSA Board erred in failing to consider the issues as to the 
propriety of the default termination on its appeal from a determina- 
tion of excess costs. In its opinion of September 11, 1963, the Board 
denied the reappeal, and affirmed its initial decision, stating: 


In deciding this case we do not find it necessary to totally adopt or reject the 
doctrine laid down in the Fulford case. The issue here raised by appellant is, 
simply, whether its failure to perform was due to excusable cause as defined in 
Paragraph 11(b) of the Default article. We find that no such excusable cause 
has been presented. 
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By letter dated October 12, 1963, attorneys for Allied Paint & 
Color Works requested our Office to review the Board’s decision and 
determine whether it is entitled to a decision whether or not its 
product met the specifications, and for relief from the excess costs 
of reprocurement. 

In his letter of December 9, 1963, to our Office, the Genera! Coun- 
sel of your Agency stated: 


The GSA Board dismissed the appeal on the ground that the contractor had 
not filed its notice of appeal in a timely manner. In view of the fact that the 
appeal of the contractor was dismissed for lack of timeliness, the Board did not 
consider the further issue as to whether samples submitted by the contractor 
complied with specifications. In essence, the Board’s decision is based solely on 
a point of law, which is whether the appeal of the contractor had been per- 
fected in a timely manner. The Board, therefore, did not have occasion by 
reason of the nature of its ruling to consider any factual issue relating to the 
performance rendered or proposed to be rendered by the contractor. 

Counsel for the contractor in his letter of October 12, 1963, addressed to the 
Comptroller General asserts that the “decision of the Board is highly erroneous 
in point of law.” Counsel also asks the Comptroller General to undertake the 
consideration of a factual issue relating to compliance of contractor’s samples 
with specifications if the Comptroller General should rule that the Board erred 
on the basic legal issue of timeliness. 

We recognize that no finality attaches to the decision of an administrative 
Board rendered on behaif of the head of an agency where such decision relates 
solely or primarily to a question of law. In this instance, the issue of timeliness 
does not involve any aspect other than a legal principle. Hence, such issue may 
in our view be treated as a question of law. However, we do not agree with 
counsel’s suggestion that the Comptroiler General should follow the procedure 
of immediately examining a factual issue once he has determined that the 
Board erred in its ruling on a basic question of law. 

If the Comptroller General should reach the conclusion that the Board erred 
on a question of law, the appropriate procedure, in our view, would be to return 
the case to the head of the agency for a consideration of remaining issues and 
so that the latter might review the original ruling of the contracting officer on 
any issue of fact (such as whether the samples submitted by the contractor 
complied with Government specifications). 


In commenting on the principle of the decision of the Armed 
Services Board of Contract Appeals in the Fulford case, the Gen- 
eral Counsel continued : 


Under thac ruling the Armed Services Board has held that a contractor might 
have an issue relating to the excusability of his default considered on an appeal 
from an assessment of excess costs even though the contractor did not submit a 
prior timely appeal from the default termination itself. In other words, the 
Armed Services Board primarily by reason of the wording of the default clause 
as it appeared in a standard defense supply contract has ruled that where a 
contractor had not previously raised the specific issue of “excusability,” he 
could still raise this issue on an appeal from a later assessment of excess costs. 

The GSA Board has indicated in its most recent decision that it was not 
necessary for it to consider whether it should follow Fulford doctrine of the 
Armed Services Board. The reason for this is as follows: The GSA Board 
has concluded that the appeal in question does not involve an issue of excusa- 
bility. The issue of compliance with specifications is an issue which does not 
embrace exculpatory circumstances or any other excuse for delay. Accordingly, 
the GSA Board refused to treat the appeal as timely on the ground that the 
situation before the GSA Board was not covered by the Fulford doctrine. The 
GSA Board took the position that the doctrine (even if it were to be adopted 
by GSA) would be inapplicable to the particular situation. 


The Fulford case before the Armed Services Board of Contract 
Appeals was concerned with two appeals: The first was alleged to 
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be from the decision of the contracting officer wherein he terminated 
the contract for default and the second was from the assessment of 
excess costs. As to the first appeal, the Board found that no timely 
appeal was taken from the notice of termination and dismissed this 
appeal. It then stated that “the second jurisdictional question is 
whether the contractor may raise, in its appeal from the assessment 
of excess costs, the same alleged causes for delay which it had pre- 
viously presented to the contracting officer and which were found 
by him to be nonexcusable in his decision terminating the contract 
for default but from which finding the contractor did not appeal.” 
The Board held— 


Under the circumstances the only fair and reasonable construction to be 
given the quoted paragraphs of the “Default” article is that they specifically 
authorize the issue of excusability to be raised after the termination notice has 
been served. The time the contractor has to appeal from the notice of default 
on the issue of excusable delay is not 30 days from the receipt of such notice 
but 30 days from the receipt of notice of the assessment of excess costs. Under 
the wording of the “Default” article excusable delay only directly concerns 
excess costs and relates to the notice of default only under paragraph (e) once 
excess costs have been assessed. Therefore, the contractor has until 30 days 
after notice of the assessment of excess costs to appeal from both it and the 
notice of default. Since that is so, pursuant to the first clause of the “Disputes” 
article finality would not attach to an unappealed decision of a dispute involving 
excusable cause that was included in the termination for default notice. * * * 


It may be noted at this point that the default clause in the Ful- 
ford case, so far as can be determined from provisions quoted in the 
Board’s opinion, is exactly the clause appearing in Standard Form 
32, approved November 1949. The default clause appearing in the 
Allied contract is that included in Standard Form 32, approved 
October 1957. The clauses are in substance the same under the Ful- 
ford contract and the Allied contract. Hence, if the provisions of 
the clause considered in the Fulford case may properly be regarded 
as ~sasonably subject to the interpretation adopted in that case, the 
same interpretation could reasonably be applied to the case under 
consideration here. It cannot be seriously contended that the same 
clause need not be interpreted the same way by different contract 
appeals boards. The interpretation is a matter of law and its ap- 
plication must be consistent in all cases. 

Since its inception in 1955, the Fulford interpretation or “doc- 
trine” has been cited and endorsed many times by the Armed Serv- 
ices Board of Contract Appeals. For example, in the Appeal of 
United Microwave Company, ASBCA No. 7947, March 15, 1963, in 
agreeing to consider on its merits an appeal from the assessment of 
excess costs in which the contractor contended that the articles de- 
livered had been improperly rejected because the Government’s in- 
spection was too rigid and improperly conducted, the Armed Serv- 
ices Board held that the propriety of a default termination may 
be considered on an appeal from a later demand for excess costs. 
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For other cases to the same effect, see the Appeal of Oxgen Equip- 
ment Service Company, ASBCA No. 5690, January 20, 1960, and the 
appeal of Capson Manufacturing Co., ASBCA No. 6105, September 
30, 1960. 

It thus appears that for more than 9 years the so-called “Fulford 
Doctrine” has been applied to the circumstances here under con- 
sideration in cases before the Armed Services Board of Contract 
Appeals and it has been accepted by the contracting community as 
the proper interpretation to be placed on the clauses here con- 
cerned. We are of the opinion that the Armed Services Board’s in- 
terpretation, having attained general acceptance by the passage of 
time, should be the interpretation applied by all boards in similar 
cases where the Default clause is in substance the same as the clauses 
here considered. 

It would appear needless to point out that where an agency of 
the Government wishes to avoid the conclusions here reached, and 
adopt a stringent policy concerning the timeliness of an appeal or 
the matters to be considered on an appeal, the remedy lies in the 
rewording of the language of the default and disputes clauses. The 
bidders and prospective contractors should be made aware, in such 
cases, of the precise matters foreclosed to them on an appeal as to 
assessment of excess costs, which could have been but were not timely 
appealed on a default determination. 

Accordingly, in the present matter, we are of the opinion that the 
appeal of the Allied Paint and Color Works, Inc., from the assess- 
ment of excess costs, may properly include consideration of its con- 
tention that its product did in fact meet specifications and that the 
termination of the contract was erroneous: 


[ B-155133 J 


Contracts—Awards—Cancellation—Erroneous Awards—Cancella- 
tion Not Required 


Cancellation of a contract which was awarded to the second low bidder on the 
basis of an erroneous evaluation of freight charges by the Government but 
which will result in a lower actual cost to the Government by reason of a new 
freight rate filed after award than if the bids had been properly evaluated and 
an award made to the low bidder in the first instance would not be in the best 
interest of the Government in view of the increased cost and the fact that the 
contractor has incurred substantial expenses toward completion of the contract. 


To the Secretary of the Army, October 9, 1964: 


Reference is made to letter dated September 4, 1964, from your 
Director of Procurement, Office of the Assistant Secretary, request- 
ing a decision whether an award under invitation AMC(A)~-18-035- 
64-814 incorrectly made to Ordnance Products, Inc., on June 12, 
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1964, should be canceled and placed with the protestor, Harvell- 
Kilgore Corporation. 

The invitation was issued May 21, 1964, by the contracting officer, 
Edgewood Arsenal, covering approximately 4,000 Cryptographic 
Equipment Destroyers. Bids were opened as scheduled on June 5, 
1964, and the pertinent facts are administratively reported by the 
contracting officer as follows: 


8. After the bids were opened, the transportation officer was requested to 
furnish a computation of freight costs to the specified destinations from the 
F.O.B. origin points indicated on the two lowest bids received, whieh were from 
Ordnance Products, Inc. and Harvell-Kilgore Corp. Such freight costs were 
then added to the origin bid prices. Since, under Note #38 of the schedule 
portion of the IFB, award of all items was to be made as a lot, evaluation and 
comparison of bids was made on the basis of the total evaluated bid price for 
all three items. 

4. The results indicated that the most advantageous price to the Government 
was Orddfice Products’ F.O.B. origin bid at a total of $73,647.94, representing a 
total bid of $67,711.00, less a prompt payment discount (oth of 1%) of $67.71, 
plus estimated Government transportation costs of $6,004.65. 

Harvell-Kilgore’s lowest estimated bid price was computed at $73,905.07, 
representing their destination bids on Items 2 and 3, and their origin bid on 
Item 1, totaling $72,007.42, net, plus estimated freight costs on Item 1 of 
$1,897.65. Award was made to Ordnance Products, Inc. as low bidder by $257.12. 

5. Upon receipt of the protest, the transportation officer was requested to 
review his freight cost computations. Upon such review, it was discovered that 
an error had been made in the freight costs covering proposed shipments of 
Item 1. Apparently, the transportation officer had erroneously utilized the 
freight rate from the contractor’s point of origin, North East, Maryland to Pine 
Bluff Arsenal, Arkansas, for all shipments of Item 1, whereas, 480 each, repre- 
senting at least two shipments, according to the Schedule of Delivery, were for 
the purpose of evaluating bids, to be shipped to St. John, Utah. A similar error 
affecting one contemplated shipment of Item 1 was made in evaluating Harvell- 
Kilgore’s bid price for Item 1 (Exhibit D). A copy of the freight cost compu- 
tation indicating the errors and the corrected amounts in red ink is attached 
as Exhibit E. 

6. On the basis of corrected freight charges to the destinations indicated, 
Harvell-Kilgore’s bid would be evaluated at $74,474.32, and Ordnance Products’ 
bid would be evaluated, after applying a prompt payment discount, at $74,583.21. 

7. Ordnance Products, Inc., was immediately contacted by telephone and 
advised of the protest and the nature of the Government’s findings upon re- 
consideration. They requested an opportunity to visit the procurement office to 
review the Government’s computations. Such visit was made on 30 June 1964. 
During such visit they stated definitely that they would not consent to a no-cost 
cancellation; that they had already incurred expenses under the contract and 
would press suit against the Government to recover in the event of cancellation. 
They also requested an opportunity to determine whether any lower rates than 
appeared on the Government’s computation was available, since the difference 
between their reevaluated bid and Harvell-Kilgore’s was only $108.00. 

8. By letter of 3 July 1964, they contended that a lower rate was available, 
covering one of the shipments of Item 3 (Exhibit F). The information fur- 
nished was checked, and it was ascertained that such rate had not been filed 
- of the date of bid opening, although such rate has since been filed (Exhibit 

he 

9. The contracting officer accordingly dispatched to the contractor letter dated 
8 July 1964, formally notifying the contractor of the protest and requesting 
suspension of performance, pending resolution (Exhibit H). In reply contractor 
responded with letter of 10 July 1964, advising that they had incurred estimated 
costs to date of almost $10,000.00 (Exhibit I). 


In an almost identical situation involving an erroneous freight 
evaluation on a bid submitted by Harvell-Kilgore under IFB CML- 
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04-205-62-30, we held in B-148569, April 10, 1962, that cancellation 
of the award made to another bidder on the basis of the erroneous 
evaluation was required. 

However, in the present case we are faced with a peculiar and 
distinguishing factual situation, in that since the award was made 
there has been filed a new freight rate which would apply to ship- 
ment by Ordnance Products, Inc., from Northeast, Maryland, to 
Yorktown, Virginia, under which the actual aggregate cost to the 
Government under the award made will in fact be less than if the 
bids had been properly evaluated and award made to Harvell-Kil- 
gore in the first instance. 

While use of this rate in the original evaluation would have been 
clearly improper, even if the carrier’s intention to file it had been 
known, we do not feel that cancellation of the award to Ordnance 
Products could, in the face of the present circumstances, be justified 
as in the interest of the Government. If the award were now can- 
celed, we could not properly direct award to Harvell-Kilgore, know- 
ing that the cost of the procurement would thereby be increased. 

In the circumstances, and in view of the further fact that Ord- 
nance Products is reported to have incurred substantial expenses 
before it was advised of the protest, we concur in the recommenda- 
tion of your department that the award not be disturbed. 

The papers forwarded with the report are returned. 


[ B-155212 J 


Compensation—Downgrading—Saved Compensation—Step Selec- 
tion 


An employee who was in a longevity step of a grade when downgraded to the 
top step of the next lower grade must have the action regarded as placing the 
employee in the top scheduled step of the lower grade rather than the top 
longevity step of such grade, and even though the longevity steps were subse- 
quently eliminated under title II of the Classification Act Amendments of 1962, 
5 U.S.C. 1113, such fact does not provide any basis to permit the selection of 
another step at the expiration of the salary retention period. 


To the Secretary of the Treasury, October 9, 1964: 


On September 17, 1964, your Assistant Secretary for Administra- 
tion requested our decision concerning the salary rate to which an 
employee of the Treasury Department was entitled at the expiration 
of the 2-year salary retention period applicable in his case under 
the provisions of section 507 of the Classification Act of 1949, as 
amended, 5 U.S.C. 1107. 

Effective July 8, 1962, the employee in question was reduced in 
grade from GS-15, longevity step “z”, $15,810 per annum to grade 
GS-14. The personnel action form (Form 50) contains the follow- 
ing notation under the “Remarks” caption: “Employee would have 
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been placed in top step of GS-14, $13,510.00 if Salary Retention Act 
did not apply.” We note that the top step of grade GS-14, $13,510 
per annum, at that time was the maximum scheduled step (sixth 
step) of the grade, there being three longevity steps the highest of 
which called for a salary rate of $14,290. 

Your Assistant Secretary’s letter is in part as follows: 


* * * This Department is of the opinion that the action taken appears to be 
in consonance with the Civil Service Commission’s letter addressed to the 
Honorable J. S. Gleason, Jr., Administrator, Veterans Administration, dated 
August 20, 1963, the quoted portion of which reads as follows: 

“The selection of a rate at the time of the demotion cannot be changed at a 
later date in the absence of some personnel or position change. For example, 
prior to the Federal Salary Reform Act longevity rates were not available 
unless the employee has previously earned a longevity rate. Even though the 
higher rates are now available as a result of the elimination of longevity rates 
as such, agencies may not change the rate which was selected at the employee’s 
demotion.” 

The employee involved contends that in view of the statement 
contained under the remarks column which appears on Form 50 
and since the Classification Act Amendments of 1962, title II of Public 
Law 87-793, 5 U.S.C. 1113, abolished the longevity grades he be- 
came entitled, as a matter of right, to be placed in the top step of 
grade GS-14 ($17,215) upon the expiration of the salary retention 
period. 

In our decision of August 22, 1961, B—146305, we stated: “* * * 
it is incumbent upon an agency to select at the time of the down- 
grading the salary step of the grade in which the employee would 
have been placed had it not been for the salary savings provisions 
of Public Law 85-737.” That is to say, the selection of the step in 
the lower grade, the salary of which the employee would receive 
were it not for his entitlement to a higher retained salary rate, is 
an action to be taken at the time of the downgrading. The pay 
entitlement of the employee is dependent upon which step is selected. 
In the instant case the top longevity step could have been designated 
at the time of the employee’s transfer and reduction as the step in 
grade GS-14 in which he would have been placed had he not been 
entitled to salary savings—see section 25.103(e) of the Federal Em- 
ployees Pay Regulations. However, that was not done. The salary 
rate so designated was $13,510, the rate prescribed for the top 
scheduled step of that grade. Hence it clearly appears that the 
term “top step of GS-14, $13,510”, as used under the remarks cap- 
tion on the personnel action form, referred to the top scheduled 
step of grade GS-14 and not the top longevity step ($14,290 per 
annum). The fact that longevity rates were eliminated by the act 
of October 11, 1962, affords no basis for permitting an additional 
selection of the step in grade GS-14 to which an employee is to be 
assigned at the end of his retained salary period. In other words, 
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we are in agreement with the position of the Civil Service Commis- 
sion, as previously quoted. 

The record shows that the employee in question had sufficient 
creditable service for entitlement to step 7 of grade GS-14 prior to 
the expiration of the period for which he was entitled to retained 
salary and we understand that the employee in question was, in fact, 
placed in step 7 of grade GS-14 at the salary rate of $16,315 at the 
expiration of such salary retention period. This action is considered 
to be correct. The question submitted by your Administrative As- 
sistant Secretary for Administration is answered accordingly. 


[ A-3551 J 
Pay—Retired—Certificates of Existence 


The requirement to obtain reports of existence prior to the release of retired 
pay checks, when checks are made payable to a third party for a member who 
is mentally incompetent, sent to a foreign address, or mailed to a third person 
for negotiation under a power of attorney, resulting in delayed release of 
checks, disruption of mechanized operations, and increased expenses, the pro- 
cedure may be simplified and the reports of existence obtained on a “one month 
behind basis,” the advantage to be gained in permitting checks to be mailed at 
the end of each month, followed by receipt of the report verifying the retired 
member’s existence, outweighing the possible risk of 1 month’s overpayment 
of retired pay. 


To the Secretary of Defense, October 12, 1964: 


Reference is made to the letter of September 22, 1964, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to whether reports of existence which now are required to be ob- 
tained prior to the release of retired pay checks for certain retired 
military personnel may be obtained each month after release of the 
retired pay checks. A discussion pertaining to the matter is con- 
tained in Committee Action No. 346 of the Department of Defense 
Military Pay and Allowance Committee. 

In the Committee Action it is stated that reports of existence are 
now required prior to release of retired pay checks for certain re- 
tired members by our decisions of April 6, 1931, June 23, 1931, 
March 9, 1951, and February 3, 1964, A-3551, (a) when such checks 
are payable to a third party for a member who is mentally incom- 
petent, (b) when checks are mailed to a foreign address and are 
delivered through foreign postal channels, and (c) when checks are 
mailed to the address of a third person (other than banks) and 
negotiated under power of attorney, such as wife for support of 
children, etc. 

It is stated that under procedures now in effect payments are 
not made until reports of existence are received proving that retired 
members were alive on the last day of the period for which payment 
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is due. The report of existence is mailed with a current check with 
instructions to complete it not earlier than the last day of the next 
pay period and return it. The retired pay check for that period is 
not released until the form is returned. It is further stated that 
this not only results in a delay in the release of checks, but also re- 
sults in disruption of the high volume mechanized operation now in 
use by the services, increases handling costs and often results in 
expenditure of time and effort in initiating and handling correspond- 
ence. The Committee Action calls attention to the fact that, since 
retired pay accounts are steadily increasing, the number of retirees 
for whom reports of existence are required is also increasing pro- 
portionately. 

It is proposed that reports of existence be obtained on a “one 
month behind” basis, that is, checks would be mailed at the end of 
each month and later a receipt of the report would verify: the re- 
tired member’s existence. A report would be enclosed with each 
check with instructions to complete and return it. Thus, reports 
of existence would still be required on a monthly basis, but there 
would be an after-the-fact verification of the member’s existence, 
which would eliminate the delay in release of the checks, reduce 
handling costs, simplify procedures, and. the maximum overpay- 
ment which could result would be 1 month’s retired pay. It is 
stated that it is believed that the advantages to be gained would 
outweigh the small risk involved and that such a procedure would 
not be much different than that employed when retired pay checks 
are forwarded to retired members residing in the United States 
without a prior verification of the member’s existence, the retired 
member’s personal endorsement on the check being considered suffi- 
cient evidence of his continued existence. 

In view of the technological improvements in methods of payment, 
record keeping, and communications which have occurred in recent 
years, there is no objection to the change in procedures suggested 
above. Your question is answered in the affirmative. 


[ B-155202 J 


District of Columbia—Firemen and Policemen—Leaves of Ab- 
sence—Sick 


The absences of firemen and policemen of the District of Columbia determined 
pursuant to section 5(b) of the act of August 21, 1964, not to have resulted 
from the performance of duty are chargeable as sick leave, such absences not 
being exempt from charge under section 5(a), and the legislative history indi- 
cating the purpose of the act was to extend to the officers and members of the 
fire department and the police forces the sick leave benefits accorded civilian 
employees by placing them under the provisions of the Annual and Sick Leave 
Act of 1951, as amended, and initially crediting to them a sick leave balance 
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that represents an estimate of the amount that would have accumulated under 
the 1951 act from date of employment; therefore, the officers and members 
pursuant to section 630.401 of the Federal Personnel Manual may be granted 


sick leave for absences due to sickness or injury incapacitating them for the 
performance of duty. 


District of Columbia—Firemen and Policemen—Leaves of Ab- 
sence—Administrative Leave 


When it is determined under section 5(b) of the act of August 21, 1964, that 
firemen and policemen of the District of Columbia are not entitled to be absent 
from duty without charge to leave, the absence not having resulted from the 
performance of duty, regulations may not be promulgated to authorize the grant 
of administrative leave for the absence, section 5(b) providing only for the 
promulgation of regulations for determining whether the injury or disease re- 
sulted from the performance of duty. 


District of Columbia—Firemen and Policemen—Leaves of Ab- 
sence—Advances of Sick Leave 


Having become subject to the Annual and Sick Leave Act of 1951, as amended, 
pursuant to the act of August 21, 1964, firemen and policemen of the District of 
Columbia who do not have a sufficient sick leave balance to cover periods of 
absence that are not due to injury or illness resulting from the performance of 
duty may be advanced sick leave in accordance with 5 U.S.C. 2063(c), which 
authorizes the advance of sick leave not to exceed 30 days in cases of serious 
disability or ailments; however, just because an officer or member was not 
initially credited with a sick leave balance as of the effective date of the 1964 
act sufficient to cover absences found not to have resulted from the performance 
of duty is not a basis for advancing sick leave. 


District of Columbia—Firemen and Policemen—Leaves of Ab- 
sence—Sick 


Absences of firemen and policemen of the District of Columbia determined not 
to have been the result of the performance of duty under section 5(b) of the 
act of August 21, 1964, for the period from the effective date of the act—the 
first day of the first pay period beginning after January 1, 1964—until regula- 
tions are issued or General Accounting Office decision rendered on the questions 
presented, should not be disregarded, even though some difficulty may be en- 
countered in securing the required information, in view of the purpose of the 


legislation to initially establish a sick leave balance for each officer and 
member. 


To the President, Board of Commissioners of the District of Co- 
lumbia, October 12, 1964: 

The letter of September 17, 1964, from the Acting President, re- 
quests our decision on certain questions based upon the provisions 
of Public Law 88-471, approved August 21, 1964, 78 Stat. 582, re- 
lating to sick leave benefits for officers and members of the Metro- 
politan Police force and Fire Department of the District of Colum- 
bia and others. Section 8 thereof, 78 Stat. 583, prescribes that the 
act shall take effect on the first day of the first pay period which 
begins after January 1, 1964. 

The act provides in part as follows: 

Sec. 5. (a) No sick leave shall be charged to the account of any officer or 
member of the Metropolitan Police force or the Fire Department of the District 


of Columbia or the United States Park Police force or the White House Police 


force for the periods of absence due to injury or illness resulting from the 
performance of duty. 
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(b) The determination of whether an injury or disease resulted from the 
performance of duty shall be made pursuant to regulations promulgated by the 
Commissioners of the District of Columbia for officers and members of the 
Metropolitan Police force and the Fire Department of the District of Columbia, 
by the Secretary of the Treasury for the White House Police force and by the 
Secretary of the Interior for the United States Park Police force. 

You point out that the length of time required to make a medical 
diagnosis whether the injury or disease resulted from the perform- 
ance of duty varies depending upon the studies involved. You say 
that officers and members for whom such determinations are re- 
quired cannot return to duty until authorized by the Board of Police 
and Fire Surgeons. You also point out that when it is finally de- 
termined that the injury or disease resulted from the performance 
of duty, section 5(a) provides that no sick leave shall be charged 
for such periods of absence. However, you say that when -the 
diagnosis is to the effect that the injury or disease did not result 
from the performance of duty certain questions have arisen as to 
the proper charge for such absence. The questions read as follows: 


(1) Would this period be without charge to sick leave? 

(2) If your decision in the above question (1) is in the negative, may 
administrative leave be granted in accordance with regulations promulgated by 
the Commissioners under the provisions of section 5(b) ? 

(3) If your answers to (1) and (2) are in the negative, and if the person 
concerned does not have sufficient sick leave balance, would there be any objec- 
tion to the advancing of sick leave for this purpose? 


S. Rept. No. 1347 and H. Rept. No. 1220, 88th Congress, 2d Ses- 
sion, to accompany H.R. 10215, which became Public Law 88-471, 
state that the purpose of the bill was to extend to officers and mem- 
bers the sick leave benefits accorded civilian employees by placing 
them under the provisions of the Annual and Sick Leave Act of 
1951, as amended, 5 U.S.C. 2061, et seq. 

The foregoing reports show that such initial credit of sick leave 
balance, as of the first pay period after January 1, 1964, computed 
under sections 2, 3 and 4 of Public Law 88-471, represents an esti- 
mate of the amount of sick leave they would have accumulated had 
they been under the Annual and Sick Leave Act of 1951, as amended, 
from initial date of employment. It is evident therefrom and from 
section 1 of Public Law 88-471, which specifically provides that the 
provisions of the 1951 annual and sick leave act will apply to the 
officers and members in question, that such officers and members 
were intended to be placed in the same position as the other em- 
ployees covered by the 1951 act. Thus they became subject to the 
applicable provisions of the Annual and Sick Leave Regulations, 
Federal Personnel Manual, Supp. 990-1, Part 630, Subpart D, gov- 
erning sick leave, in force and effect after January 1, 1964. Section 
630.401 thereof is to the effect that an agency shall grant sick leave 
to an employee when, among other things, he is incapacitated for 
the performance of duties by sickness or injury. 
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In light of the foregoing those absences which occurred after 
the effective date of Public Law 88-471, for diagnostic studies 
wherein it was determined finally that the injury or disease did not 
result from the performance of duty, are for charging as sick 
leave. Your first question is answered in the negative. 

Section 5(b), quoted above, provides only for the promulgation of 
regulations for determining whether an injury or disease resulted 
from the performance of duty. Question 2 is answered in the nega- 
tive. 

Section 6(a) of Public Law 88-471, 78 Stat. 583, repealed section 
202(b) (3) of the Annual and Sick Leave Act of 1951, as amended, 
5 U.S.C. 2061(b) (3). Such repeal made the officers and members 
here involved subject to the provisions of section 204(c) of the 
Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 2063(c), 
which reads as follows: 

(c) Not to exceed thirty days sick leave may be advanced in cases of serious 
disability or ailments and when required by the exigencies of the situation. 
Since such officers and members became subject thereto the first pay 
period after January 1, 1964, it is clear from the language of that 
section that sick leave may be administratively advanced to them as 
specifically prescribed therein. However, just because an employee 
is not initially credited with a sick leave balance as of the first pay 
period after January 1, 1964, sufficient to cover subsequent absences 
which are found not to have resulted from the performance of duty 
does not present a basis, in and of itself, for advancing sick leave. 
Question 3 is answered accordingly. 

In view of the purpose of the legislation as reflected in the above 
referred-to reports and the provisions made thereby to initially 
establish a sick leave balance for each officer and member, no basis 
exists for disregarding such absences for the interim period Janu- 
ary 1, 1964, until your regulations are issued or our decision rendered 
on the questions presented, even though some difficulty might be en- 
countered in securing the required information for this period. 


[ B-154182 J 


Travel Expenses—Military Personnel—Amendment or Revocation 
of Orders—Intermediate Station Change 


When the permanent change-of-station orders of a member of the uniformed 
services assigning him overseas are amended while he is on leave to change the 
port of call, which necessitated his return to the initially designated port to 
pick up the automobile and baggage he had left there in anticipation of the 
transfer, the member is entitled to reimbursement of travel expenses pursuant 
to the act of December 23, 1963 (37 U.S.C. 406a), authorizing payment of travel 
and transportation allowances for travel under orders that are canceled, re- 
voked, or modified, the “a different change of station” provision of section 
406(a)(2) being applicable to the intermediate port of call, even though no 
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change of overseas assignment occurred, the member having been placed at a 
personal financial disadvantage by the modification of his orders after de- 
parture from his old station on an authorized grant of leave within the mean- 
ing of the 1963 act; therefore, in accordance with the Joint Travel Regulations 
he may be paid mileage not to exceed the distance from his old station to the 
new port of call via the initially designated port. 


moe J. H. Webb, Department of the Air Force, October 15, 


Further reference is. made to your letter dated April 30, 1964, 
with enclosures, forwarded here by the Per Diem, Travel and Trans- 
portation Allowance Committee (PDTATAC Control No. 64-18) by 
first indorsement dated June 12, 1964, in which you request our de- 
cision concerning the entitlement of Technical Sergeant LeRoy G. 
Stearns, AF26 790 466, pursuant to Public Law 88-238, approved 
December 23, 1963, 37 U.S.C. 406a, to reimbursement of expenses 
incurred in connection with travel performed by himself and de- 
pendents under orders which were modified. 

By orders dated December 20, 1956, the member was relieved 
from his duty assignment at McChord Air Force Base, Washington, 
and assigned to the 1038th United States Air Force Auditor Gen- 
eral Squadron (Headquarters Command, United States Air Force), 
Air Post Office 500, San Francisco, California (Japan), with direc- 
tion to report to the Commander, Detachment 1, 2349th Personnel 
Processing Group (Continental Air Command) (Air Force), Fort 
Mason, California, on receipt of port call on or after April 1, 1957, 
at Post Office Box 305, Eagle Grove, Iowa. The orders authorized 
the member’s departure from home station not earlier than February 
26, 1957, and a delay en route chargeable as ordinary leave. 

On the basis of those orders, the member after an authorization 
of leave of absence on or about February 20, 1957, drove his privately 
owned automobile containing hold baggage to San Francisco 
where he left it with a relative. He returned to his home station, 
McChord Air Force Base, and remained until February 26, 1957, 
when he proceeded with his dependents by commercial rail, in a 
leave status as authorized by his permanent change-of-station orders, 
to Bismarck, North Dakota, and thence to Eagle Grove, arriving 
at the latter destination on or about March 10, 1957. On or about 
March 12, 1957, the.member received a TWX message notifying 
him of change of port call from Fort Mason to Fort Lawton, Wash- 
ington, and on March 16, 1957, a confirmatory telegram was dis- 
patched to him advising that the port call at Fort Lawton would 
be on April 2, 1957, and that it constituted an amendment to his 
orders. Consequently. the member, accompanied by his dependents, 
left Eagle Grove by commercial rail on March 21, 1957, for San 
Francisco in order to obtain his privately owned automobile and 
hold baggage. One day after arrival, March 24, 1957, he and his 
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dependents departed by automobile for Fort Lawton and arrived 
on or about April 1, 1957. 

By letter dated January 20, 1964, the member presented a claim 
under the provisions of Public Law 88-238 for reimbursement of 
his and his dependents’ travel expenses on the basis of the distance 
between McChord Air Force Base and Fort Mason (944 miles) and 
between Fort Mason and Fort Lawton (904 miles) or a total of 
$221.76 (6¢X1,848 milesX2) less $2.40 previously received by’ him 
as reimbursement for mileage between McChord Air Force Base and 
Fort Lawton. 

You have expressed doubt concerning the propriety of payment 
to the member of the amount claimed, under Public Law 88-238, for 
the reason that his intermediate station port of embarkation rather 
than his new station was changed, thereby resulting in additional 
travel expenses to the member. In this connection, you have raised 


questions as follows: 

Under the intent of the law, can the modified orders be considered adequate 
for reimbursement of this extra expense? 

Or can the first-named port of embarkation (Ft. Mason, Calif.) and the last- 
named port of embarkation (Ft. Lawton, Wash.) be considered the same as the 
first and last-named station (Case 4 para. 4156 [Joint Travel Regulations] for 
the purpose of reimbursing the member for his and dependents’ travel from 
Eagle Grove, Iowa, to Ft. Lawton, Wash.? 


Section 1 of the act of December 23, 1963, Public Law 88-238, 77 
Stat. 475, amended Chapter 7 of Title 37, United States Code, by 
adding section 406a as follows: 

§ 406a. Travel and transportation allowances: authorized for travel per- 
formed under orders that are canceled, revoked, or modified 

Under uniform regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allowances under 
section 404 of this title, and to transportation of his dependents, baggage, and 
household effects under sections 406 and 409 of this title, if otherwise qualified, 
for travel performed before the effective date of orders that direct him to make 
a change of station and that are later— 

(1) canceled, revoked, or modified to direct him to return to the station from 

which he was being transferred ; or 

(2) modified to direct him to make a different change of station. 


Section 2, 37 U.S.C. 406a note, provides that the act shall be effective 
on October 1, 1949. 

Under a strict interpretation of clause (2) of the above act, it 
would appear that a member would be entitled to reimbursement, as 
provided in sections 404, 406, and 409 of Title 37 of the United States 
Code for expenses of travel performed by himself and the transpor- 
tation of his dependents, baggage, and household effects only when 
such expenses are incurred prior to the effective date of his orders 
and the orders are modified before their effective date to direct a 
different change of station. Under such an interpretation, the 
statute would afford no authority for reimbursement of expenses in 
case the orders are modified only to direct travel to a different in- 
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termediate station en route to the specified station. However, it is 
apparent from the legislative history of the act that the Congress 
was concerned with cases involving members who were placed at a 
personal financial disadvantage by reason of the cancellation or 
modification of their change-of-station orders after their departure 
from the old station on an authorized grant of leave or delay for 
personal convenience before the effective date of their orders. Since 
travel and transportation allowances for land travel incident to a 
transfer overseas are computed on the basis of the port of embarka- 
tion, it is our view—having in mind the beneficial nature of the 
legislation—that clause 2 of the act reasonably may be considered 
as applicable in a case involving an overseas transfer when, after 
the member’s departure from his old station, his orders are modified 
to assign a different port of embarkation even though there is no 
change in the overseas assignment. Consequently, Sergeant Stearns 
is entitled to reimbursement as otherwise authorized by the statute 
and regulations. 

Case 4, paragraph 4156, Joint Travel Regulations, mentioned in 
your second question, reads in pertinent part as follows: 

(Effective 23 December 1963) Case 4. Permanent Change-of-Station Orders 


Canceled or Modified En Route 


A member traveling under permanent change-of-station orders which are 


canceled or modified en route will be entitled to allowances as follows: 
1 Biel ie). wom 


2. if the orders are modified to name a new station, allowances for the distance 
from the old station to the point where notification of the change was re- 
ceived, and thence to the last-named station, not to exceed the distance 
from the old station to the last-named station, via the first-named station. 

A similar provision is contained in paragraph 7051, Joint Travel 
Regulations. Under the provisions of the act and the above-quoted 
implementing regulations Fort Mason is to be considered as the first- 
named station and Fort Lawton as the last-named station in deter- 
mining the amount for allowance. Your questions are answered 
accordingly. 

Your attention is directed to the fact that Air Force Manual 173-35, 
dated October 4, 1956, reflects the distances between the following 
points as indicated: 

San Francisco (Fort Mason) to Seattle 904 miles 

Seattle (Fort Lawton) to Tacoma 30 miles 

McChord Air Force Base—10 miles south of Tacoma 
The mileage shown and claimed on both of the supporting vouchers 
executed by the member is in excess of the mileage between the points 
involved based on the figures shown above. The amount payable to 
him properly would be for computation on the basis of 864 miles for 
travel from McChord Air Force Base to Fort Mason and 904 miles for 
travel from Fort Mason to Fort Lawton. 

The vouchers and supporting papers are returned, payment being 
authorized on the basis indicated. 
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[B-154943 J 


Military Personnel—Reserve Officers’ Training Corps—Allowance, 
Etc., Eligibility While a Reserve Unit Member 


An enlisted member of a United States Marine Corps Reserve Unit who is 
enrolled at a college in an Advanced Army Reserve Officers’ Training Corps 
course, notwithstanding ineligibility pursuant to paragraph 19g, AR 145-350, 
prohibiting enrollment unless formally separated from a Reserve status, has 
the status of a paragraph 18 student, one who although ineligible for enroll- 
ment nevertheless is permitted, when desired by institutional authorities, to 
pursue the ROTC course without creating entitlement to uniform or subsistence 
allowances, or to be furnished a Government uniform; however, the member’s 
enrollment in the Advanced Army ROTC course upon his discharge from the 
Reserve Unit reverts from a paragraph 18 status to full enrollment entitling 
him to receive a uniform allowance and commutation of rations. 


oe G. L. Barber, Department of the Army, October 15, 


Further reference is made to your letter of May 11, 1964, received 
in this Office August 12, 1964, requesting an advance decision as to 
the propriety of payment of ROTC subsistence allowance to Cadet 
Henry M. White for the period October 1, 1963 to March 31, 1964, 
under the circumstances described. The request was assigned Con- 
trol No. DO-A-793 by the Military Pay and Allowance Committee, 
Department of Defense. 

You state that on September 20, 1963, Cadet White enrolled at 
Eastern Kentucky State College, Richmond, Kentucky, in an Ad- 
vanced Army ROTC course, Military Science III, and was paid 
ROTC subsistence from that date to September 30, 1963, on voucher 
No. 101706 in your accounts. Payments were discontinued because 
it was learned that Cadet White was a member of a U.S. Marine 
Corps Reserve Unit and under paragraph 19g, AR 145-350, was not 
eligible to be enrolled in an Advanced Army ROTC course unless 
formally separated from such Reserve status. It is reported that 
action was taken to convert Cadet White’s enrollment to enrollment 
under the provisions of paragraph 18, AR 145-350, and to withhold 
payment of subsistence pending his release from the U.S. Marine 
Corps Reserve. It is further reported that he was discharged from 
his Reserve status on March 20, 1964, at which time his enrollment 
reverted from paragraph 18 status to full enrollment. Apparently 
ROTC subsistence payments were resumed effective April 1, 1964. 

Title 10, United States Code, section 4387 provides that a member 
of the senior division of the Reserve Officers’ Training Corps is eli- 
gible for advance training and is entitled to an allowance for sub- 
sistence at such rate as may be fixed by the Secretary of the Army, 
not to exceed the cost of the Army garrison ration, if he qualifies 
under one of the provisions of the section and is selected for such 
training. Paragraph 27, AR 145-350, provides that ROTC students 
are entitled to a monetary allowance for subsistence upon enroll- 
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ment in an advanced course. Paragraph 19g of the same regulation 
provides that warrant officers and enlisted members of a Reserve 
component of the Navy, Air Force, Marine Corps, Coast Guard, or 
Naval Militia will not be enrolled in the advanced course unless 
formally separated from such status. Provision for the training 
of certain students ineligible for enrollment is made in paragraph 
18 which provides that when desired by institutional authorities, 
male students who are ineligible for enrollment may be permitted 
to pursue the course subject to certain conditions. Those conditions 
include (1) that the student will not be eligible to receive a uniform 
allowance or to be furnished a Government issued uniform while 
training at the institution and (2) “will not be eligible for commu- 
tation of subsistence.” 

Since Cadet White had a Reserve status in the Marine Corps, 
apparently as an enlisted man, he was not eligible for enrollment 
in the advance course and in the circumstances described, is to be 
viewed as having the status of a paragraph 18 student from Septem- 
ber 30, 1963, to March 19, 1964. In that status he was not entitled 
to be paid a subsistence allowance while pursuing the course of 
training. In this regard paragraph 18d of the regulation provides 
that if the obstruction which prevented enrollment is removed, the 
student, if otherwise qualified, may be enrolled in the ROTC and 
when so enrolled, the student becomes eligible to receive a uniform 
allowance and commutation of rations. Accordingly, payment is 
authorized only for the period from March 20 to 31, 1964, if other- 
wise proper. The voucher submitted with your letter is returned 
herewith for payment on the basis stated. 


[ B-155012 J 


Family Allowances—Separation—Residence Distance From Station 


A member of the uniformed services who was authorized concurrent travel at 
Government expense for his dependent wife to an overseas location to reside 
with her mother at a place that was more than 50 miles from the member’s 
station until Government quarters were available may not have the wife’s 
place of residence away from the member’s station regarded as due to any 
military restriction on her travel for entitlement to a family separation allow- 
ance payment and, therefore, the specific restriction in 37 U.S.C. 427(b) (1) 
against payment of a family separation allowance when dependent travel to 
the overseas station is authorized at Government expense precludes payment of 
the family separation allowance to the member. 


To Sergeant Earl Williams, October 15, 1964: 


Reference is made to your letter of August 12, 1964, in effect re- 
questing reconsideration of our settlement dated July 24, 1964, which 
disallowed your claim for family separation allowance for the period 
from October 1, 1963, to the date of the settlement. 
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By letter authorization dated July 25, 1963, Headquarters Presidio 
of San Francisco, California, your dependent wife was authorized 
concurrent travel with you from San Francisco, California, to Land- 
stuhl, Germany, with permission for her to reside with her mother 
in Karlsruhe, Germany, until Government or other quarters were 
available at your duty station. 

In your letter of May 6, 1964, accompanying your claim, you 
stated that from the time of your arrival in Germany on September 
14, 1963, your wife had resided at Karlsruhe, Germany, with her 
mother and that you had lived in the barracks at Landstuhl, Ger- 
many. You stated further that since your wife was located too far 
away from your station for you to return to her residence each night 
you requested a permissive reassignment to a duty station nearer to 
her residence. Accordingly, on November 1, 1963, you said you were 
assigned your present duty station at Muenchweiler, Germany. 
However, you claimed that this station is more than 50 miles away 
from your wife’s residence and did not permit you to reside with her 
although you said you were advised that the distance was less than 
50 miles and under current regulations you were not eligible for 
family separation allowance. 

By settlement dated July 24, 1964, your claim for family separa- 
tion allowance was disallowed for the reason that your dependent 
was authorized concurrent travel to your duty station and the loca- 
tion of your dependent at Karlsruhe, Germany, was for personal 
reasons. In your letter of August 12, 1964, you state that even 
though concurrent travel was authorized and your dependent did 
reside at Karlsruhe, Government or other quarters were not avail- 
able to you at your duty station and the location of your dependent 
at Karlsruhe, Germany, was not for personal reasons until you 
turned down an assignment to Government quarters on March 16, 
1964. For that reason you contend that you are entitled to $30 per 
month family separation allowance from October 1, 1963, to March 
16, 1964. 

Section 427(b) (1) of Title 37, United States Code, effective Octo- 
ber 1, 1963, provides as follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic 
allowance for quarters is entitled to a-monthly allowance equal to $30 if— 

(1) The movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 


Paragraph 6c(4) and (5), Army Regulations 55-46, promulgated 
pursuant to the authority contained in 37 U.S.C. 406, and in effect 
during the period under consideration, provides that the overseas 





Comp. Gen.]} DECISIONS OF THE COMPTROLLER GENERAL 219 


commander will approve concurrent travel of dependents in all in- 
stances where the dependents can be accommodated in the overseas 
area at the time the sponsor (member) is due to arrive in the area 
of his assignment and that the sponsor may furnish the name, rela- 
tionship, and address on the local economy of any relatives to per- 
mit approval of concurrent travel of dependents to reside with such 
relatives pending availability of housing on the loca] economy near 
the sponsor’s duty station. 

Since concurrent travel of your wife to your overseas duty station 
was authorized at Government expense under the provisions of 37 
U.S.C. 406, the statute clearly precludes the payment of a family 
separation allowance to you in these circumstances. While the au- 
thorization for her travel stated that she would reside at Karlsruhe 
until Government or other quarters became available at your duty 
station, it is obvious from your own statements that such place of 
residence in lieu of private quarters at Landstuh] was designated 
by you and did not result from any military restriction on her travel 
to Landstuhl. Therefore, since the transportation of your wife to 
the area of your permanent overseas station was not prohibited, but 
on the contrary was authorized at Government expense, you are not 
entitled to family separation allowances for the period she resided 
with her mother prior to the date that Government quarters became 
available. In that connection, your attention is directed to change 
No. 12, dated March 24, 1964, to Army Regulations 55-46, which 
adds paragraph 6n(1)(c), providing that when a member entitled 
to transportation of dependents is assigned to a permanent duty 
station overseas where dependents are permitted, and he applies 
for concurrent travel of dependents which is approved and his de- 
pendents do travel with him, he is not entitled to family separation 
allowance. 

Accordingly, the settlement of July 24, 1964, is sustained. 


[ B-154603 J 


Transportation—Requests—Issuance, Use, Etc.—Ticketing by Mail 
Service 


The use of the “ticketing by mail” or “tele-mail” airline service whereby the 
traveler orders tickets by telephone and the carrier mails the tickets is not 
precluded by 5 GAO 2040.10, which requires the person presenting a transporta- 
tion request to establish his identity, in view of the fact that an agency ordering 
tickets will furnish the serial number and the information normally shown on 
the transportation request, SF 1169, the ticket, carrying the serial number (5 
GAO 2040.25), will be mailed to an identified Government office, which in turn 
will forward the executed transportation request to the carrier, and, although 
no significant savings may result, the procedure will facilitate ticket procure- 
ment, with no detriment to the interests of the Government; however, the need 
remains for such agency functions as selection of economical routes, prepara- 
tion of transportation requests and travel vouchers, and the maintenance of 
both records and liaison with carriers. 
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To the Secretary of Health, Education, and Welfare, October 20, 
1964: 

We again refer to a letter dated June 29, 1964, from Mr. James 
F. Kelly, Acting Administrative Assistant Secretary, in which we 
are asked whether Title 5 of the General Accounting Office Policy 
and Procedures Manual for Guidance of Federal Agencies may be 
interpreted to permit agencies, such as the Public Health Service, 
to use a “ticketing by mail” service provided by some airlines. 

“Ticketing by mail” or, as it is sometimes called, “tele-mail,” as 
we understand it, is a customer service provided by some airlines 
whereby the traveler orders airline tickets by telephone and the 
carrier furnishes them by mail. The airline is contacted for reserva- 
tions at least 3 days before the desired travel date and, where au- 
thorized Government travel is involved, the airline is at the same 
time given the serial number of and the information normally shown 
on the transportation request, Standard Form 1169, prepared for 
the trip. The tickets are mailed by the carrier to the person re- 
questing them who then by return mail sends the properly executed 
transportation request to the carrier. 

As pointed out in Mr. Kelly’s letter, our regulations notify the 
carrier that it must require the person presenting the transportation 
request to satisfactorily establish his identity as the traveler or other 
person authorized to receive the tickets. 5 GAO 2040.10. However, 
we do not believe that the ticketing by mail service, as we understand 
its operation, is precluded by this provision, because the carriers 
will have an identified Government office staffed with responsible 
people to whom to mail the tickets. We note further that under 
5 GAO 2040.25 the serial number of the transportation request, 
furnished to the carrier by telephone, will be placed on each coupon 
of the ticket prior to being mailed to the person requesting it. 

Mr. Kelly indicates in his letter that use of the ticketing by mail 
procedure would remove the need for the centralized travel organiza- 
tion, budgeted at a yearly cost of $44,700, as well as the need for a 
teleticketing machine, now rented annually. We believe that the 
principal duties of an agency’s travel group should include the selec- 
tion of economical routes, the preparation of transportation requests 
and travel vouchers and the maintenance of a liaison with carriers 
for the procurement of tickets and for other purposes, and it is 
questionable that obtaining tickets by mail would result in any sig- 
nificant savings in administrative costs. At most, it seems to be a 
substitute for the use of the teleticketing procedure or for trips by 
travelers or by messengers to carrier ticket offices to procure tickets, 
but it does not serve to remove the existing need for the exercise 
of various functions and the responsibilities involved in the procure- 
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ment of passenger transportation and for the maintenance of the 
proper records associated with the procurement. 

Since, however, the ticket procurement process is facilitated and 
there is no apparent detriment to the Government’s interest, our 
Office has no present objection to the use by the Public Health Serv- 
ice of the described ticketing by mail or tele-mail services. 


[ B-142931 J 


Contracts—Awards—Cancellation—Erroneous Awards 


A claim for the cost of revising drawings prior to the cancellation of a contract 
made pursuant to B-142931, May 24, 1960, holding the rejection of the low bid 
was erroneous, may not be allowed on a quantum meruit basis absent evidence 
of a benefit to the Government, and neither are the principles of John Reiner € 
Company v. United States, 325 F. 2d 438, and Brown & Son Electrical Company 
v. United States, 325 F. 2d 446, for application to establish a valid award, the 
reasonable interpretation of an ambiguous invitation provision of the Brown 
case not being involved, and tested by the standard of the Reiner case, the 
illegality of the award is plain; therefore, the invitation affording no basis to 
support an award to other than the low bidder, the contracting officer exceeded 
his statutory authority in awarding the contract to the claimant, and the award 
being illegal, the cancellation of the contract created no entitlement to compen- 
sation on the basis of a contract termination for the convenience of the Gov- 
ernment, or otherwise. 


To Richard A. Mehler, October 21, 1964: 


We have your correspondence claiming compensation for labor 
and material costs allegedly incurred by Model Engineering and 
Manufacturing Corporation under Navy contract No. N600(17) 54972 
for tactical display plotting boards. This contract, which was 
awarded to your client on April 20, 1960, was canceled pursuant to 
our decision dated May 24, 1960, because the contracting officer had 
erroneously considered the bid submitted by a lower bidder, Globe 
Industries, Inc., nonresponsive to a provision in the invitation re- 
quiring delivery of a preproduction sample within 45 days after the 
date of the contract. 

The administrative record indicates that while Model, at its own 
discretion and before the contract was canceled, may have revised 
the sole set of Government-furnished drawings and have prepared 
new drawings in the course of attempting to produce the specified 
plotting board, it is the Navy’s position that no tangible benefit can 
be proven to have accrued to the Government as a result of such 
actions. In the absence of evidence indicating that a benefit was 
conferred upon the Government by your client’s revisions it must 
therefore be concluded that no portion of the amount claimed is al- 
lowable on a quantum meruit basis. 

However, in your most recent letter, dated July 7, 1964, you con- 
tend that in accordance with the principles set forth by the US. 
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Court of Claims in John Reiner & Company v. United States, 163 Ct. 
Cl. 381, 325 F. 2d 438, and Brown & Son Electrical Company v. United 
States, 163 Ct. Cl. 465, 325 F. 2d 446, our Office must conclude that the 
contract which was the subject of our decision of May 24, 1960, was not 
an illegal one, and that its cancellation entitles your client to payment 
of money to which Model would have been entitled on a termination of 
the contract for the Government’s convenience. 

While the Reiner and Brown cases dealt with administrative ter- 
mination or cancellation of contracts as the result of decisions by 
this Office holding them to have been improperly awarded, only the 
Brown case considered the initial issue presented in our decision of 
May 24, 1960; i.e., whether the bid was responsive to an unobjection- 
able provision of an invitation. The Reiner case was concerned with 
the legal effect of the Government’s having accepted a bid admittedly 
responsive to an IFB which our Office previously had considered de- 
fective. See B-128405, dated August 3; 1956. The Brown case is 
also clearly unrelated to the instant case insofar as it ruled upon 
the validity of an IFB provision which purported to permit an 
award to a bidder who was not low bidder for all the items awarded. 

The facts which support the rationale of the Brown holding re- 
garding bid responsiveness are not present in the matter now before 
us. The Brown decision held that since the contracting officer rea- 
sonably interpreted an ambiguous invitation provision, which re- 
quired a bid bond of 20 percent of the “bid price,” his determina- 
tion that the low bid was nonresponsive should not be overturned, 
and therefore the contract he had awarded would not be canceled. 
However, the court observed, and we had recognized in our decision 
on the same matter, that the invitation requirement was capable of 
being reasonably construed to mean 20 percent of the “bid price” 
either for the base item or for such item plus the “additional alter- 
nates.” See B-143404, dated September 15, 1960. 

In contrast to the Brown case, the subject invitation requirement 
was stated with unquestioned clarity, and it afforded no basis to 
support an award to other than the low bidder. The interpretation 
of Globe’s bid, not of an IFB requirement, was clearly erroneous 
and so recognized upon review by the contracting officer himself. 
Readvertisement was unnecessary since the IFB needed no correc- 
tions, and therefore, could support an award to the lowest respon- 
sive, responsible bidder. Tested by the standard stated by the court 
in the Reiner case, supra, the illegality of the award in the present 
case was plain, and the contracting officer’s action cannot be re- 
garded as reasonable under the pertinent legislation and regula- 
tions. 
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It follows from the foregoing that the holdings of the Reiner and 
Brown cases cannot be applied to the facts of this case to establish 
that the award here was valid. 

As to the court’s suggestion in the Reiner case that, in view of 
the Comptroller General’s “concern with the proper operation of 
competitive bidding in government procurement,” he can “sponsor 
and encourage the observance of higher standards by the procuring 
agencies” through the cancellation of contracts which “would not 
be held invalid in court,” our decision in this case was not based 
upon any such theory, nor do we feel that an assertion of such au- 
thority could be supported. 

Where a bid acceptance is proposed but not yet consummated by 
a procuring agency, and our Office considers such acceptance un- 
desirable, we may recommend or direct such action as we believe is 
required by the public policy expressed in applicable statutory en- 
actments to preserve the integrity of the competitive bidding sys- 
tem. However, the sanction for any decision by this Office holding 
that an accepted bid did not result in a valid contract is our author- 
ity under the Budget and Accounting Act, 1921, 31 U.S.C. 1, et. seq., 
to disallow credit in the accounts of the Government’s fiscal officers 
for any payments out of appropriated funds made pursuant to an 
illegal contract. We do not employ that sanction if we think a re- 
sulting claim would be legally justified and payment could be ob- 
tained by instituting judicial proceedings. On the contrary, we will 
advise the contracting agency and its fiscal officers that credit will 
not be allowed only when we are convinced that the agency has 
awarded a contract under procurement standards which a court 
would find so incompatible with governing statutes and regulations 
as to render such contract a nullity. See 41 Comp. Gen. 788, 790. 
We therefore believe that any variations in the standards which may 
be applied by our Office and by the Court of Claims in determining 
the enforceability of a contract already awarded result from oc- 
casionally differing interpretations of governing statutes and regu- 
lations, or different factual conclusions, rather than from any dif- 
ferences in the scope of our respective objectives. See B-153717, 
June 4, 1964, 43 Comp. Gen. 761; B-154530, July 15, 1964. 

The record on which our decision of May 24, 1960, was based 
showed that the contracting officer exceeded his actual authority in 
awarding the subject contract to your client, who was not the lowest 
responsive, responsible bidder as contemplated by 10 U.S.C. 2305(b). 
The Government is not estopped to deny the limitations to such ac- 
tual authority, even where a private contractor has relied on the 
contracting officer’s apparent authority to his detriment, for the 
contractor is charged with notice of all statutory and regulatory 
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limitations. Prestex, Inc. v. The United States, 162 Ct. Cl. 620, 320 
F. 2d 367. In the cited case the court ruled that since the contract was 
invalid because it was awarded on other than the advertised specifica- 
tions, and that since the contract remained executory upon termination, 
the purported contractor had no basis for recovery against the United 
States. Since the purported contract with your client also remained 
executory, and was awarded in clear contravention of the contracting 
officer’s statutory authority, we conclude that the application of the 
statutory and regulatory standards employed by both the Court of 
Claims and our Office should result in its being regarded as a legal nul- 
lity. Therefore, we feel that we are required to disallow your claim, 
and that we'could not consider as allowable for credit any payment by 
the administrative agency, based upon the purported contract with 
your client, as a termination settlement or otherwise. 


[ B-155252 J 


District of Columbia—Employees—Leaves of Absence—Military 


A District of Columbia employee, a member of the District of Columbia 
National Guard, ordered to active duty for 6 months during the early part of a 
year, and who is entitled to be excused from his employment without charge to 
leave or compensation (military leave) under either 39 D.C. Code 608 pertain- 
ing to parades or encampments, or 5 U.S.C. 30r authorizing 15 days military 
leave in any calendar year for civilian employees ordered to active duty or 
defense training, may be granted 15 days military leave under 5 U.S.C. 30r 
without affecting his entitlement under 39 D.C. Code 608, the 15 days military 
leave prescribed by 5 U.S.C. 30r not being applicable to the absences for which 
allowed leave is provided by 39 D.C. Code 608; therefore, if the employee upon 
his return from military duty is required to serve 15 days on field duty in the 
District of Columbia National Guard, he would be entitled to military leave 
pursuant to 39 D.C. Code 608, although not entitled to additional’ military 
leave under 5 U.S.C. 30r during the same calendar year. 


District of Columbia—-Employees—Leaves of Absence—Military 


When an employee of the District of Columbia Government who as a member of 
the District of Columbia National Guard is ordered to an encampment under 
the act of June 3, 1916, as amended, 32 U.S.C. 502, which requires at least 15 
days of encampment or maneuvers each year, such order also fulfills the re- 
quirement in 39 D.C. Code 607, enacted in 1889, that at least 6 consecutive days 
of camp duty be performed each year, the earlier statutory provision pertaining 
to the encampment of the District of Columbia National Guard not having been 
superseded by the later statutory provisions applicable to the training and 
encampment of the National Guard in general. 


District of Columbia—Employees—Leaves of Absence—Military 


When a District of Columbia employee who is a member of the District of 
Columbia National Guard proceeds to the training area in advance of the usual 
group and returns after the completion of the training period, he is entitled to 
military leave for the entire period, even though in excess of 15 days, the duty 
before and after the annual field training and incident to the encampment being 
part of the “encampment” ordered or authorized under 39 D.C. Code 608. 
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Leaves of Absence—Civilians on Military Duty—Right v. Admin- 
istrative Discretion 


Military leave as authorized by 5 U.S.C. 30r and 39 D.C. Code 608 is a right, and 
if a civilian employee performs military duty for which military leave may be 
granted under either of the provisions, there is no administrative authority to 
deny the leave. 


National Guard—Encampment Status 


The term “encampment” as used in 39 D.C. Code 608 means the camp duty 
prescribed by 39 D.C. Code 607, as well as the field training prescribed by 32 
U.S.C. 502, and any duty reasonably connected therewith, and if any doubt 
should arise involving a specific encampment it may be presented for consid- 
eration. 


To the President, Board of Commissioners of the District of Colum- 


bia, October 22, 1964: 


We refer to the letter of September 23, 1964 from the Acting 
President of the Board of Commissioners, District of Columbia, 
concerning the number of days an employee may be absent without 
loss of pay or annual leave under the provisions of 39 D. C. Code 
608 and 5 U.S.C. 30r, while he is on military duty as a member of 
the District of Columbia National Guard. 

Section 608 of Title 39 of the District of Columbia Code, section 


49 of the act of March 1, 1889, Ch. 328, 25 Stat. 779, as amended 
provides: 


All officers and employees of the United States and of the District of Colum- 
bia who are members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay or time, on all days of any 
parade or encampment ordered or authorized under the provisions of this title. 
This section shall be construed as covering all days of service which the 
National Guard, or any portion thereof, may be ordered to perform by the 
commanding general. [Italics supplied.] 


Section 29 of the act of August 10, 1956, Ch. 1041, 70A Stat. 632, 
as amended, 5 U.S.C. 30r, provides in pertinent part: 


(a) Each Reserve of the armed forces or member of the National Guard who 
is an officer or employee of the United States or the District of Columbia, 
permanent or temporary indefinite, without regard to classification or terminol- 
ogy peculiar to the Civil Service system (except a substitute employee in the 
postal field service), is entitled to leave of absence from his duties, without loss 
of pay, time, or efficiency rating for each day, but not more than 15 days in any 
calendar year, in which he is on active duty, or is engaged in fleld or coast 
defense training under sections 502-505 of Title 32. * * * [Italics supplied.] 


The questions presented are quoted and answered as follows: 


1. If a District employee goes on active duty for 6 months in the early part of 
the year, can he be granted 15 days of military leave as part of such military 
service? Upon his return from such military service and if in the same calendar 
year he is required to spend fifteen calendar days in field training in the D. C. 
National Guard, is he entitled to 15 additional days of military leave in such 
calendar year? 


A member of the District of Columbia National Guard is entitled 
to be excused from civilian employment without charge to leave or 








226 DECISIONS OF THE COMPTROLLER GENERAL [44 


compensation (military leave) under either of the above statutory 
provisions depending on the type of military duty involved. The 
15-day limit prescribed by 5 U.S.C. 30r is not applicable to absences 
for which leave under section 39-608 of the D.C. Code may be al- 
lowed. 27 Comp. Gen. 78. However, even though an encampment 
may be ordered under the act of June 3, 1916, as amended, 32 U.S.C. 
502, which requires at least 15 days of encampment or maneuvers 
each year we feel that such order also fulfills the requirement in 39 
D.C. Code 607, enacted in 1889, that at least 6 consecutive days of 
camp duty be performed each year. 

We do not view the earlier statutory provision pertaining to en- 
campment of the D.C. National Guard as having been superseded 
by the later statutory provisions applicable to the training and 
encampment of the National Guard in general. 2 Comp. Gen. 1. 

Although the employee would not be entitled to additional mili- 
tary leave during the same calendar year under 5 U.S.C. 30r, he 
would be entitled to military leave for duty authorized to be per- 
formed under 39 D.C. Code 608. Both parts of your first question 
are answered in the affirmative. 

2. If a District employee who is a member of the D.C. National Guard pro- 
ceeds to the training area in advance of the usual group and returns after such 
training, would he be entitled to military leave for all of such days even though 
it may exceed 15 days, for example 20 days. 

We assume that the military duty referred to occurred outside the 
District of Columbia. Although military leave may be granted for 
an encampment under 39 D.C. Code 608 or 5 U.S.C. 30r, regardless 
of where held, the other duties, such as parades, drills, escorts, etc., 
for which a member of the D.C. National Guard may be allowed 
military leave must be performed within the District of Columbia 
if the employee concerned is to become entitled to military leave. 
19 Comp. Gen. 687. However, it appears that duty performed by a 
member of the D.C. National Guard before and after the guard’s 
annual field training and incident to the encampment reasonably may 
be considered as a part of the “encampment” ordered or authorized 
under 39 D.C. Code 608. Your second question is answered in the 
affirmative. 

8. If your answers to questions 1 and 2 are in the affirmative, could the 


District administratively limit such days or would the number be unlimited? 
How would the term “encampment” be defined? 


Military leave as authorized by 5 U.S.C. 30r and by 39 D.C. Code 
608 is a right of the employee concerned and if military duty is 
performed for which military leave may be granted under either 
of those provisions there is no administrative authority to deny 
such leave. The first part of your third question is answered ac- 
cordingly. 


— rr 
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In reply to the second part of your third question it appears that 
the term “encampment” as it is used in 39 D.C. Code 608 means the 
camp duty prescribed by section 607 of the same title of that code 
as well as the field training prescribed by 32 U.S.C. 502, and 
any duty reasonably connected therewith. If any doubt should arise 
involving a specific encampment it may be presented for our con- 
sideration. 

In view of the indication in your letter that members of the D.C. 
National Guard who are also civilian employees of the United States 
or the District of Columbia should not receive any more military 
leave for encampments than members of the National Guard of 
Maryland or Virginia, you may wish to consider requesting the 
Congress to amend the D.C. Code to that effect. 


[ B-155038 J 


Military Personnel—Acceptance of Foreign Presents, Emoluments, 
Etc.—Foreign Government Employment—Fleet Reservists 


Since an enlisted member of the Navy who is transferred to the Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay for 
membership and service in the Fleet Reserve, a Fleet reservist who accepts 
employment with a foreign government, without the consent of Congress, must 
be regarded as holding an “office” within the meaning of Article I, section 9, 
clause 8 of the United States Constitution, prohibiting persons holding “offices” 
from accepting emoluments from a foreign state, and, therefore, the acceptance 
of such employment would affect the member’s entitlement to receive retainer 
pay. 


Pay—Retired—Foreign Citizenship Effect 


A member of the Fleet Reserve who becomes a citizen of a foreign country, 
either after transfer to the Fleet Reserve or transfer to the retired list, is 
regarded as having taken a voluntary action inconsistent with his oath of 
allegiance to the United States to warrant termination of retainer or retired 
pay. 


To the Secretary of the Navy, October 23, 1964: 


Reference is made to letter of August 20, 1964, from the Under 
Secretary of the Navy, requesting a decision as to (a) whether the 
acceptance of employment with a foreign government—without the 
consent of Congress—by an enlisted member of the Regular Navy, 
heretofore transferred to the Fleet Reserve, would affect his en- 
titlement to continue to receive retainer pay; (b) whether his be- 
coming a citizen of the employing foreign government would af- 
fect his entitlement to continue to receive retainer pay, and (c) 
whether the result would be the same, in each instance, if his ac- 
ceptance of employment by a foreign government or acquisition of 
foreign citizenship should be deferred until after the date of his 
prospective transfer to the retired list of the Regular Navy under 
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the provisions of 10 U.S.C. 6331. The request for decision has been 
assigned submission No. SS-N-795 by the Department of Defense 
Military Pay and Allowance Committee. 

Doubt arises in regard to question (a) by reason of a possible 
violation by the member of the eighth clause of Article I, section 
9, of the United States Constitution, which provides as follows: 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent of 
the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 

It is reported that the member involved was transferred to the 
Fleet Reserve on May 1, 1963. He had no service as either an 
officer or warrant officer. He is a citizen of the United States by 
birth. As a condition of employment by the foreign government 
he may be required to acquire citizenship in the foreign country, 
either at the time of his acceptance of employment or at a later 
date. 

Enlisted members of the Regular Navy who have completed 20 or 
more years of active service in the Armed Forces may, upon their 
own request, be transferred to the Fleet Reserve and are entitled 
to be paid “retainer pay” under the provisions of 10 U.S.C. 6330. 
Upon completion of 30 years’ active and inactive service, such mem- 
bers are transferred to the retired list of the Regular Navy. Unless 
otherwise entitled to higher pay, a member so transferred (to the 
retired list of the Regular Navy) is entitled to be paid retired pay at 
the same rate as the retainer pay to which he was entitled at the time 
of his transfer to the retired list under the provisions of 10 U.S.C. 
6331. 

Members of the Regulur Navy who are transferred to the Fleet 
Reserve may be ordered to active duty, without their consent, in 
time of war or national emergency and in time of peace may be re- 
quired to perform active duty for training. 10 U.S.C. 6485. In such 
circumstances and since they receive compensation in the form of 
retainer pay for their membership and service in the Fleet Reserve, 
there appears no basis for a conclusion that they do not remain a 
part of the naval service for duty and pay purposes. In view of the 
holding in B-154213, September 11, 1964, 44 Comp. Gen. 130, that a 
retired enlisted man of the United States Coast Guard holds an 
“office” within the meaning of the above quoted constitutional pro- 
vision, it would seem that, a fortiori, a member of the Fleet Reserve 
must be regarded as holding such an “office,” since he may be re- 
quired to perform active duty in time of peace (for training), as 
well as in time of war or national emergency, as is true in the case 
of a retired enlisted man. Accordingly, question (a) is answered 
in the affirmative. 
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The Under Secretary of the Navy refers to our decision dated 
August 4, 1964, B-154218, 44 Comp. Gen. 51, as for possible applica- 
tion in this matter. In that decision it was held that while citizen- 
ship is not a requirement in all cases for enlistment in the Armed 
Forces, if a retired enlisted member of a Regular component of the 
Armed Forces is a citizen, it would seem that loss of his citizenship 
as a result of his own voluntary action by acquiring citizenship in 
a foreign country would be inconsistent with his oath of allegiance 
to the United States (10 U.S.C. 501), and thus would be so re- 
pugnant to his status as a member of the Armed Forces of the 
United States as to warrant the termination of his retired pay. 
The reasoning in that case applies with equal force to a member of 
the Fleet Reserve. Accordingly, question (b) is answered in.the 
affirmative. Compare 41 Comp. Gen. 715. 

In view of the answers to questions (a) and (b), question (c) 
must be answered in the affirmative also. 


[ B-154764 J 


Pay—Retired—Annuity Elections for Dependents—Validity 


Notwithstanding the administrative failure to follow the procedure prescribed 
by Naval Personnel Instructions 1750.1D in establishing an election of survivor 
annuity benefits under the Retired Serviceman’s Family Protection Plan (10 
U.S.C. 1431) upon transfer of an officer to the Naval Fleet Reserve, and the 
improper return of the original election form to the officer at the time of his 
transfer, and that only a copy of the election form and certified birth certificates 
were furnished the Family Allowance Activity, a valid and timely election 
resulted, the Family Protection Plan requiring no particular manner in which 
to submit a survivorship annuity, the failure to comply with the administrative 
requirements is viewed as though a completed election form had passed into the 
possession of the appropriate Navy officials prior to the officer’s transfer to the 
Fleet Reserve, and the evidence indicating the officer’s intent to make an elec- 
tion is sufficient to establish a timely and valid election was made by him before 
completing 18 years of service. 


To Commander M. L. Conner, Department of the Navy, October 28, 
1964: 

Further reference is made to your letter of June 10, 1964, and 
enclosures, presenting for decision under Department of Defense 
Military Pay and Allowance Committee Submission No. DO-N-785, 
the question whether, in the circumstances there set forth, it may 
be considered that James Leslie Parker, 381 99 55, AC2, U.S. Naval 
Fleet Reserve, made a valid and timely election of survivor annuity 
benefits under 10 U.S.C. 1431 relating to the Retired Serviceman’s 
Family Protection Plan. 

The facts stated below are those furnished in your letter and 
the accompanying enclosures. James Leslie Parker was transferred 
to the U.S. Naval Fleet Reserve, F-6, effective February 21, 1963, 
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at which time the U.S. Navy Family Allowance Activity transferred 
to the Retired Pay Department its records and correspondence con- 
cerning the member’s election under the Retired Serviceman’s Family 
Protection Plan. Such records included certified copies of birth 
certificates for (1) the member himself, (2) his wife, Barbara 
Helen (Hollum) Parker, (3) his minor son, Stephen Leslie Parker, 
and (4) his minor son, James Francis Parker. After those docu- 
ments had been received on October 16, 1962, the U.S. Navy Family 
Allowance Activity, on November 16, 1962, wrote the Commanding 
Officer, U.S.S. Bon Homme Richard, to which Parker was then at- 
tached, stating that although such documents were apparently sub- 
mitted for use in connection with an election under the Retired 
Serviceman’s Family Protection Plan, Parker’s election form had 
not been received. Paragraph 3 and 4 of that letter are as follows: 

3. If PARKER intends to participate in the Plan, it will be necessary for him 
to forward his NavPers Form 591 to this activity. 

4. In the event that PARKER has submitted a NavPers Form 591, it is 


requested that the duplicate (service record) copy or the triplicate (the mem- 
ber’s copy) be forwarded to establish his eligibility under the Plan. 


On December 4, 1962, the Family Allowance Activity received, 
without a forwarding letter, the duplicate (service record) copy of 
NavPers Form 591, dated February 26, 1962, indicating that on 
that date James Leslie Parker had elected options 3 and 4 at one- 
half reduced pay in order to provide an annuity for his wife 
(Barbara Helen Parker) and his two minor sons (Stephen Leslie 
Parker and James Francis Parker). Such copy was signed by 
neither the member nor the attesting officer. By letter of January 
17, 1963, the Family Allowance Activity informed the member that, 
since such copy was not signed, it was not considered to be a valid 
election and that if he wished to participate in the Retired Service- 
man’s Family Protection Plan, he could correct his void election in 
accordance with the provisions of 10 U.S.C. 1431(d). No reply was 
received to that letter. 

At the time of establishing Parker’s retainer pay account, you 
tentatively established deductions on the basis of the duplicate copy 
of NavPers Form 591, and, by notation on the initial Pay Account 
Certification Form, asked him to advise what disposition was made 
of the original NavPers Form 591. On May 21, 1963, you received 
the original election form, which was forwarded by the member 
without a letter of explanation, and on June 18, 1963, you wrote him, 
asking why he had the original election. He replied in letter of 
July 24, 1963, that the original NavPers Form 591 was among 
papers which were removed from his service jacket and given to 
him at the time of his transfer to the Fleet Reserve on February 21, 
1963; that until that time he had assumed that it had been sent in 
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by the ship’s personnel officer; that at no time before February 21, 
1963, did he have the original or copies of the election; and that 
after finding the form he assumed the election was not in effect, so 
did nothing about it until he received your inquiry. 

Chief Shipclerk Edward B. Brockman, W-2, USN, whose name 
and title were typed on both the original and the copy of the NavPers 
Form 591 in the space provided for the signature and title of attest- 
ing officer, was requested to furnish (1) any information he could 
recall which might be of assistance in determining whether the 
member’s election was delivered to naval officials on or before the 
deadline of August 1, 1962, and (2) information as to how elections 
were processed on the U.S.S. Bon Homme Richard at the time under 
consideration. He stated in his letter of April 8, 1964, that he 
served as personnel officer of that vessel from November 1960 to 
June 1962, and that it was the practice in cases where a member 
had completed 17 years of service, and before he had completed 18 
years of service, that he be interviewed and apprised of the “Con- 
tingency Option Act,” and he indicated that, if the member desired 
to make an election, a NavPers Form 591 would be filled out and 
signed by the individual, at which time he would be advised of the 
necessary documents he would be required to provide to the Finance 
Center. He stated further in that letter: 

The NAVPERS 591 form would then be forwarded to the Personnel Office for 
review and my signature. Apparently in the case of PARKER, his form did not 
follow the prescribed route and was inadvertently filed in his record. However, 
since it was filed in his record he would not have had complete access to the 
form inasmuch as when personnel desired to review their service record, this 
was accomplished under the supervision of a qualified Personnelman. Therefore 
it is considered that a form, NAVPERS 591, once signed by the man would pass 
irretrievably out of his control and into the possession of the Personnel Office. 

With exceptions and limitations not here material, the Retired 
Serviceman’s Family Protection Plan, formerly the Uniformed 
Services Contingency Option Act, permits each member of the Navy 
to elect to receive a reduced amount of any retired or retainer pay 
which may be awarded him as a result of his military service in 
order to provide one or more of the specified annuities, payable 
after his death to his widow, child, or children. It contains no 
language which requires an election thereunder to be submitted in 
any particular manner or form. The applicable regulations (Nav- 
Pers Instruction 1750.1D) required that to be effective the election 
must be signed and witnessed and the prescribed form (NavPers 
Form 591) required that it be sworn to before an attesting officer 
or notary. It appears that such requirements were not complied 
with in processing elections on the U.S.S. Bon Homme Richard at 
the time under consideration, since Mr. Brockman, apparently the 
intended attesting officer, states that the usual procedure was such 
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that the election form would be filled out and signed before it was 
forwarded to “the Personnel Office for review and for my signature.” 
In other words, it appears that the attesting officer did not actually 
witness a member’s signature on an election form and that he did 
not place the member under oath at any time in connection with 
the signing. In such circumstances, the attesting officer’s signature 
would have little significance. 

We believe that the evidence in Parker’s case is consistent with 
the view that his completed election form passed out of his control 
into the possession of the appropriate Navy officials on February 26, 
1962, that it clearly evidences his intent in the matter and hence, 
that it is sufficient to establish that a timely and valid election was 
made by him on that date before he had completed 18 years of serv- 
ice. In this connection, it is to be noted that there appears no reason 
why he would furnish to the Navy Department birth certificates for 
himself, his wife, and his two minor children unless he had in fact 
previously made an election of options under the Retired Service- 
man’s Family Protection Plan. See 39 Comp. Gen. 349. Accord- 
ingly, your question is answered in the affirmative. 


[ B-155341 J 


Compensation—Periodic Step-Increases—Equivalent Increases— 
Increases Not So Construed 


For employees advanced in grade prior to the mandatory salary adjustments 
directed by section 102(b)(5) of the Federal Employees Salary Act of 1964, 
approved August 14, 1964, increases granted by law and not construed as 
equivalent increases pursuant to section 701(b) of the Classification Act of 
1949, as amended (5 U.S.C. 1121(b)), the commencement of a waiting period 
for the periodic step-increases in compensation prescribed by section 701(a) of 
the 1949 act (5 U.S.C. 1121(a)) depends on whether the increase in compensa- 
tion flowing from the administrative action rather than from the 1964 statute 
met the requirements of section 531.406 of the Federal Personnel Manual 
defining an equivalent increase as “an increase or increases in an employee’s 
ote of basic compensation equal to or greater than the amount of the within- 
grade. 


Compensation—Periodic Step-Increases—Waiting Period Com- 
mencement—lIncreases Not Construed as Equivalent Increases 


An employee in grade GS-15, step 4, who upon promotion to grade GS-16 on 
February 2, 1964, is placed in step 5, $18,000 per annum, giving him an increase 
of $790 per annum, which exceeded by $515 the amount of a step-increase in 
grade GS-15, and who under section 102(b)(5) of the Federal Employees 
Salary Act of 1964 had his salary adjusted to $19,590, step 2, grade GS-16, an 
increase which granted by law is not construed as an equivalent increase 
pursuant to section 701(b) of the Classification Act of 1949, as amended 
(5 U.S.C. 1121(b)), received the equivalent increase prescribed by 
section 701(a) of the 19 act (5 U.S.C. 1121(a)), as defined in 531.406 of the 
Federal Personnel Manual, incident to his administrative promotion on Febru- 
ary 2, 1964, and a new waiting period for the employee toward a step-increase 
in grade GS-16 began on that date. 
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Compensation—Periodic Step-Increases—Waiting Period Com- 
mencement—Increases Not Construed as Equivalent Increases 


An employee promoted on February 2, 1964, from step 5 of grade GS-15, 
$17,725 per annum to step 5 of grade GS-16, $18,000 per annum, an increase of 
only $275, which amount was less than a step-increase in grade GS-15, and 
whose salary adjustment under section 102(b)(5) of the Federal Employees 
Salary Act of 1964, approved August 14, 1964, to step 3, grade GS-16, $20,245 
per annum. an increase which having been granted by law is not construed as 
an equivalent increase pursuant to section 701(b) of the Classification Act of 
1949, as amended (5 U.S.C. 1121(b)), did not receive an equivalent increase as 
defined in section 531.406 of the Federal Personnel Manual at the time of his 
administrative promotion, and his waiting period for the periodic step-increase 
prescribed by section 701(a) of the 1949 act in grade GS-16 began on the date 
he last received an equivalent increase, which is the date of his entry into step 
5, GS-15. 


To the Chairman, United States Civil Service Commission, October 
28, 1964: 

Your letter of October 6, 1964, presents certain questions concern- 
ing the beginning dates of waiting periods for step increases in 
cases when employees were promoted from grade GS-15 to grade 
GS-16 between January 1 and July 5, 1964, and later had their 
salaries adjusted on July 5 under section 102(b)(5) of the Federal 
Employees Salary Act of 1964, Public Law 88-426, approved August 
14, 1964, 78 Stat. 401. 

Your letter discloses that an employee in grade GS-15, step 4, 
then $17,210 per annum, was promoted to grade GS-16 on February 
2, 1964. The promotion rule (section 802(b) of the Classification 
Act, 5 U.S.C. 1132(b)) would have entitled him to the lowest rate 
paying $18,240 or more if at that time there had been such a rate 
in grade GS-16. The highest rate in that grade then being step 5, 
$18,000 per annum, the employee was placed in that step, which 
gave him an increase of $790 per annum. Since that increase ex- 
ceeded $515, the amount of a step increase in grade GS-15, you ex- 
press the view that a new waiting period for a step increase in 
grade GS-16 began on the effective date of promotion. Subsequently, 
effective on the first day of the first pay period beginning after 
July 1, 1964, the employee’s salary was adjusted to $19,590, step 2, 
grade GS-16, under section 102(b)(5) of the Federal Employees 
Salary Act of 1964. 

In another case an employee was promoted on February 2, 1964, 
from step 5 of grade GS-15, $17,725 per annum, to step 5 of grade 
GS-16, $18,000 per annum, an increase of only $275, which amount 
was less than a step increase in grade GS-15. Therefore, you con- 
clude that the employee did not at that time receive an “equivalent 
increase” so as to start a new waiting period for a step increase. 
Under section 102(b) (5) of the salary act of 1964, his salary was 
adjusted on July 5, 1964, to step 3 of grade GS-16, $20,245. 
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Your view is that the employees did not receive an “equivalent 
increase” incident to the adjustments under the 1964 salary act on 
July 5 since the increase in each case was prescribed by law. 

Your questions are as follows: 


1. In the first instance, is the conclusion correct that the employee’s waiting 
period toward rate 3 in GS-16 began on February 2, 1964, the date of his 
promotion? 

2. In the second instance, is the conclusion correct that the employee’s wait- 
ing period toward rate 4 in GS-16 began on his entry into rate 5 of GS-15, 
before his promotion? If not, when did it begin? 


Section 701(a) of the Classification Act of 1949, 5 U.S.C. 1121(a), 
as amended by Public Law 87-793, provides that each employee sub- 
ject to that section shall be periodically advanced in compensation 
to the next higher rate within his grade, provided, among other 
things, that no equivalent increase in compensation from any cause 
was received during the prescribed waiting period. Section 701(b) 
of the act, 5 U.S.C. 1121(b), directs that any increase in compensa- 
tion granted by law shall not be construed as an equivalent increase. 

Section 531.406 of the Federal Personnel Manual defines an 
equivalent increase in compensation as “an increase or increases in 
an employee’s rate of basic compensation equal to or greater than 
the amount of the within-grade increase for the grade in which 
the employee is serving.” 

The adjustments mandatorily directed and made certain in amount 
by section 102(b)(5) of the Federal Employees Salary Act of 1964 
must be construed as increases granted by law and, therefore, as 
you indicate, may not be regarded as equivalent increases. 34 Comp. 
Gen. 687 and 691. 

However, the increases in compensation received by these em- 
ployees directly incident to their promotions (before adjustment as 
required by section 102(b)) flowed from administrative action 
rather than statute. Therefore, if such increases met the require- 
ments of section 531.406 of the Federal Personnel Manual, i.e., if 
the increases in each case were equal to or greater than a step in- 
crease in grade GS-15, they necessarily would be equivalent increases 
within the purview of section 701(a) of the Classification Act. 

Therefore, in answer to question 1, the employee having received 
an equivalent increase incident to his promotion on February 2, 
1964, a new waiting period for him toward u step increase in grade 
GS-16 began on that date. 

In answer to question 2, the employee affected did not receive an 
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equivalent increase at the time of his promotion. Therefore, his 
waiting period for an increase in grade GS-16 began on the date he 
last received an equivalent increase, which is understood to be on 
the date of his entry into step 5, GS-15. See answer to question 3, 
B-150394, January 16, 1963, 42 Comp. Gen. 380, and answer to ques- 
tion 1, 42 Comp. Gen. 249, B-150219, November 15, 1962. 


- [ B-129286 J 


Public Health Service—Commissioned Personnel—Service Credits— 
Retirement From Armed Forces 


Although a period of active service as a commissioned officer in the Reserve 
Corps of the Public Health Service may not be included by a Navy officer in 
establishing eligibility for retirement under 10 U.S.C. 6323, none of the 
statutory provisions defining the term “armed forces” referring to the Public 
Health Service or the Reserve Corps of the Public Health Service as consti- 
tuting a part of the Armed Forces, in the event the officer becomes otherwise 
eligible for retirement and is retired pursuant to 10 U.S.C. 6323, in the compu- 
tation of his retired pay under 10 U.S.C. 6323(e), his commissioned service in 
the Reserve Corps of the Public Health Service may be included in determining 
the service multiplier factor prescribed in 10 U.S.C. 6323(e) by virtue of 10 
U.S.C. 1405(3), the officer having been entitled prior to the effective date of 
section 1405 to be credited with such service in the computation of his basic pay. 


To the Secretary of the Navy, October 29, 1964: 


Further reference is made to letter of September 3, 1964, from 
the Under Secretary of the Navy, requesting decision whether active 
service as a commissioned officer in the Reserve Corps of the Public 
Health Service during the period from October 22, 1947, to October 
4, 1949, may be counted by Captain James D. King, MC, USN, for 
purposes of retirement and computation of retired pay under the 
provisions of 10 U.S.C. 6323. The request for decision was assigned 
clearance No. SS-N-799 by the Department of Defense Military 
Pay and Allowance Committee. 

It is stated that Captain King served on active duty in the Army 
of the United States during World War II and that he has been 
on active duty as a commissioned officer in the Regular Navy since 
November 4, 1949. The issue presented is whether active service 
as a commissioned officer in the Reserve Corps of the Public Health 
Service may be included by an officer of the Navy in determining 
eligibility for retirement and in the computation of retired pay 
under the provisions of 10 U.S.C. 6323. 

Section 6323, Title 10, U.S. Code, was amended by section 1(142) 
of Public Law 85-861, September 2, 1958, 72 Stat. 1509, and by sec- 
tion 5(h) (4). of the Uniformed Services Pay Act of 1963, Public 
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Law 88-132, October 2, 1963, 77 Stat. 214, to read, in pertinent part, 
as follows: 

(a) An officer of the Navy or the Marine Corps who applies for retirement 
after completing more than 20 years of active service, of which at least 10 years 
was service as a commissioned officer, may, in the discretion of the President, 
be retired on the first day of any month designated by the President. 

(b) For the purposes of this section— 

(1) an officer’s years of active service are computed by adding all his active 
service in the armed forces; and 

(2) his years of service as a commissioned officer are computed by adding all 
his active service in the armed forces under permanent or temporary appoint- 
ments in grades above warrant officer, W-1. 


. . * . + s - 
(e) Unless otherwise entitled to higher pay, an officer retired under this 


section is entitled to retired pay at the rate of 24% percent of the basic pay of 
the grade in which retired multiplied by the number of years of service that 
may be credited to him under section 1405 of this title, but the retired pay may 
not be more than 75 percent of the basic pay upon which the computation of 
retired pay is based. 

Commenting on subsection (b) of section 6323, it is stated at page 
71, S. Rept. No. 2095, on H.R. 8943, 85th Cong., which became the 
act of September 2, 1958, Public Law 85-861, that “In subsection 
(b), the words ‘armed forces’ are substituted for the words ‘Navy, 
Marine Corps, Army, Air Force, or Coast Guard, or the Reserve 
Components thereof’ because ‘armed forces’, as defined in this title, 
is a collective term for these elements.” 

The legislative history of section 6323 confirms the foregoing 
comments. Section 6323, Title 10, U.S. Code, as codified in the act 
of August 10, 1956, was derived from section 6, act of February 21, 
1946, Ch. 34, 60 Stat. 27, 34 U.S.C. 410b (1952 Ed.), which provided 
than any officer of the Regular Navy or the Regular Marine Corps 
or the Reserve components thereof who had “completed more than 
twenty years of active service in the Navy, Marine Corps, or Coast 
Guard, or the Reserve Components thereof,” could, upon his own 
application and in the discretion of the President, be placed upon 
the retired list. Section 6 of the 1946 act was amended by section 
1, act of August 4, 1955, Ch. 553, 69 Stat. 493, so as to read “com- 
pleted more than twenty years of active service in the Navy, Marine 
Corps, Army, Air Force, or Coast Guard, or the Reserve Compo- 
nents thereof.” Thus, the language of 10 U.S.C. 6323(b), as pre- 
scribed in Public Law 85-861, September 2, 1958, reflects the pro- 
visions of section 6 of the 1946 act, as amended by the act of October 
4, 1955. 

The term “Armed forces” is expressly defined in 10 U.S.C. 101(4) 
for the purposes of that title as meaning the “Army, Navy, Air 
Force, Marine Corps, and Coast Guard.” In 10 U.S.C. 3062(c) it 
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is provided that the Army Reserve is a component of the Army; in 
10 U.S.C. 5001(a) (1) and (2) that the terms “Navy” and “Marine 
Corps” include the Naval Reserve and the Marine Corps Reserve, 
respectively; in 10 U.S.C. 8062(d) that the Air Force Reserve is a 
component of the Air Force and in 14 U.S.C. 751a that the Coast 
Guard Reserve is the Reserve component of the Coast Guard. In 
none of the statutory provisions above referred to is the Public 
Health Service or the Reserve Corps of the Public Health Service 
mentioned as constituting a part of the “Armed forces.” The terms 
“uniformed services” and “armed forces” are defined in clauses (3) 
and (4), respectively, section 101, Title 37, U.S. Code, Public Law 
87-649, September 7, 1962, 76 Stat. 451. In clause (3) the term 
“uniformed services” includes the Public Health Service, whereas 
in clause (4) the term “armed forces” is defined in precisely the 
same manner as that term is defined in 10 U.S.C. 101(4). 

It is evident that Congress was fully aware and did not intend 
that the Public Health Service should be considered as coming 
within the scope of the term “Armed forces” as used in Title 10, 
United States Code. 

In the circumstances, the conclusion appears required that Captain 
King may not include his active service in the Reserve Corps of the 
Public Health Service to establish eligibility for retirement as an 
officer of the Regular Navy under the provisions of 10 U.S.C. 
6323 (a) and (b). 

In the event that Captain King, after excluding his active service 
as a commissioned officer in the Reserve Corps of the Public Health 
Service, becomes otherwise eligible and is retired pursuant to the 
provisions of 10 U.S.C. 6323, the computation of his retired pay 
under 10 U.S.C. 6323(e) would be based on the “basic pay of the 
grade in which retired multiplied by the number of years of service 
that may be credited to him under section 1405 [of Title 10, US. 
Code].” Under current provisions of law, 37 U.S.C. 205(a) (2), 
Public Law 87-649, September 7, 1962, 76 Stat. 458, the service 
creditable in computing his basic pay would include all his service 
as a commissioned officer in the Reserve Corps of the Public Health 
Service. Section 11(a)(1)(A), Public Law 85-422, May 20, 1958, 
72 Stat. 130, added section 1405 to Title 10, U.S. Code. Section 
1405 became effective June 1, 1958 (see section 9, Public Law 85- 
422) and as amended by section 1(31A) Public Law 85-861, Sep- 
tember 2, 1958, 72 Stat. 1451 and by section 6(f) (4), Public Law 
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87-649, September 7, 1962, 76 Stat. 494, in pertinent part provides, 
under the heading “Years of Service”— 

For the purposes of section * * * 6823(e) * * * the years of service of a 
member of the armed forces are computed by adding— 

(1) his years of active service ; 

(2) the years of service credited to him under section 206(a)(7) and (8) of 
— years of service, not included in clause (1) or (2) with which he was 
entitled to be credited, on the day before the effective date of this section, in 
computing his basic pay; and 

(4) the years of service, not included in clause (1), (2), or (3), with which 
he would be entitled to be credited under section 1333 of this title, if he were 
entitled to retired pay under section 1331 of this title. 

It would appear that on May 31, 1958, the day before the effective 
date of section 1405, Captain King was entitled to be credited in the 
computation of his basic pay with all his commissioned service in 
the Reserve Corps of the Public Health Service. See 37 U.S.C. 
233(a)(2) (1958 Ed.). Hence, if Captain King is retired under the 
provisions of 10 U.S.C. 6323, his commissioned service in the Re- 
serve Corps of the Public Health Service may be included (by 
virtue of clause (3), section 1405, Title 10, U.S. Code) in determin- 
ing the multiplier factor prescribed in 10 U.S.C. 6323(e). 

Specific reference is made in the letter of September 3, 1964, to 
several Executive orders (therein cited) declaring the commissioned 
corps of the Public Health Service “to be a military service.” 
Evidently it is thought that because the commissioned corps of the 
Public Health Service was a “military service” during the period 
that Captain King was on active duty as a commissioned officer 
in the Reserve Corps of the Public Health Service (October 22, 
1947, to October 4, 1949) he may be credited with such service in 
determining his entitlement to the retirement privileges prescribed 
in 10 U.S.C. 6323(a). We find no basis for such conclusion since 
a determination that the commissioned corps of the Public Health 
Service was a military service is not a relevant factor for considera- 
tion under the provisions of law cited above which govern his rights 
in the premises. 

The question presented is answered accordingly. 


[ B-141312 J 
Public Lands—Disposition—Fill or Man-Made Lands 


In conveying to the State of Hawaii the surplus lands of the United States on 
Sand Island in Honolulu pursuant to the act of December 23, 1963, which 
authorizes conveyance without consideration and provides for the payment at 
estimated market value of any buildings, structures and other improvements 
erected and made on such lands after they were set aside, the lands created by 
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fill incident to dredging the harbor of Honolulu are not considered an improve- 
ment for which the State of Hawaii is required to pay fair market value, even 
though fill of submerged land may in a given situation be considered an im- 
provement, the legislative history reflecting that the phrase “lands of the 
United States” includes the existing filled or man-made lands, and it is the 
existing lands of Sand Island belonging to the United States that the act con- 


templates shall be conveyed to the State of Hawaii without monetary consid- 
eration. 


To the Administrator, General Services Administration, October 
30, 1964: 

We refer to the request dated October 14, 1964, of the Honorable 
Lawson B. Knott, Jr., as Acting Administrator, for our decision on 
the correctness of the interpretation which the General Services 
Administration proposes to place on Public Law 88-233, approved 
December 23, 1963, 77 Stat. 472, in the disposal to the State of 
Hawaii of surplus lands of the United States on Sand Island 
Honolulu, Hawaii. 

Public Law 88-233, insofar as it pertains to Sand Island and is 
pertinent to the present discussion, provides in subsection 1(a) 


* * * whenever any of the lands of the United States on Sand Island, includ- 
ing the reef lands in connection therewith, in the city and county of Honolulu, 
are determined to be surplus property by the Administrator of General Services 
* * * with the concurrence of the head of the department or agency exercising 
administration or control over such lands and property, they shall be conveyed 
to the State of Hawaii by the Administrator subject to the provisions of this 
Act. 


And in subsection 1(b) 


Such lands and property shall be conveyed without monetary consideration 
* * * Provided, That, as a condition precedent to the conveyance of such lands, 
the Administrator shall require payment by the State of Hawaii of the esti- 
mated fair market value, as determined by the Administrator, of any buildings, 
structures, and other improvements erected and made on such lands after they 
were set aside. 


On February 14, 1964, the Department of the Navy reported as 
excess the former Harbor Entrance Control Post covering 2.48 
acres of land on Sand Island. Disposal of the 2.48 acres under 
Public Law 88-233 is being deferred by General Services Adminis- 
tration pending receipt of a report of excess, expected in the near 
future, covering the main portion of the Sand Island Military 
Reservation. In connection with the disposal of the Sand Island 
Military Reservation the House Committee on Armed Services, by 
letter dated July 31, 1964, of the Chairman to the Secretary of the 
Army, raised the question whether the lands of Sand Island created 
by fill incident to dredging the harbor of Honolulu are to be con- 
sidered an improvement for which the State of Hawaii is required 
to pay the fair market value, in the event of disposal to the State 
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under Public Law 88-233. The Acting Administrator, after an ex- 
tensive review of the legislative history and background of Public 
Law 88-233, reached the conclusion, as to which our opinion is re- 
quested, that “Congress did not intend the filled lands on Sand 
Island to be an improvement for which the State of Hawaii would 
be required to pay the fair market value.” 

Sand Island, located in the harbor area of Honolulu, was at the 
time of annexation of the Hawaiian Inlands in 1898 less than 10 
acres in size. Over the years its area has increased to some extent 
by natural accretion, but mainly by the dumping of fill on sub- 
merged lands adjacent to the Island incident to dredging and im- 
proving the harbor of Honolulu. At the time of enactment of 
Public Law 88-233 Sand Island consisted of approximately 550 
acres. One hundred twenty five of these acres never were claimed 
by the United States; another 202 acres were transferrred to the 
Territory of Hawaii pursuant to authority granted by the 85th Con- 
gress in 1958 (72 Stat. 850). As to the balance of the acreage the 
report of the Senate Committee on Interior and Insular Affairs (S. 
Rept. No. 675, 88th Cong.), accompanying S. 2275, which became 
Public Law 88-233, states— 

* * * About 196 acres of land above water and 65 acres of submerged land 
are under the Department of the Army. It is these submerged lands to which 
the term “reef lands” is primarily applied in S. 2275. The remaining 27 acres 
a water under Federal control constitute the Sand Island Coast Guard 

While fill of submerged land may in a given situation be con- 
sidered an improvement on such land (see B-141312, August 12, 
1964, 44 Comp. Gen. 76), we do not find that in the context of Pub- 
lic Law 88-233 the fill situation of Sand Island warrants such 
classification. Rather, we interpret the phrase, “lands of the United 
States on Sand Island,” and the references to “such lands,” used in 
section 1 of Public Law 88-233, as including the existing filled or 
man-made lands. It is the existing lands of Sand Islands belonging 
to the United States that the act contemplates shall be conveyed to 
the State of Hawaii without monetary consideration. 

That view of the content of the phrase, “lands of the United 
States on Sand Island,” is reflépted in the legislative history of the 
act. See for example the prior quotation from the report of the 
Senate Committee on Interior and Insular Affairs. Moreover, it 
is in consonance with the apparent legislative purpose of the act, 
that of overcoming the legal hindrances which precluded recognizing 
the claim of the State of Hawaii to Surplus Federal lands on Sand 
Island under the provisions of the statehood act (Public Law 86-3, 
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73 Stat. 4, 48 U.S.C. prec. 491 note). See S. Rept. No. 675, 88th 
Cong., 1st Sess. 4. 

Accordingly, you are advised we concur in the interpretation of 
Public Law 88-233 advanced in the letter of the Acting Administra- 
tor with respect to surplus lands of the United States on Sand 
Island. 


[ B-154092 J 


Pay—Submarine Duty—Staff Members—On Board Duty Require- 
ment 


Submarine staff members who are based ashore or on surface vessels and who 
do not perform a majority of their assigned duties on a submarine are not to be 
considered as on duty “on a submarine” within the meaning of 37 U.S.C. 
301(a)(2) to be entitled to submarine duty pay on a continuous basis and, 
although the Secretary of the Navy has authority to determine conditions of 
entitlement for submarine pay, such authority may not be used to nullify the 
statutory requirement that the duty be on a submarine; however, in view of 
the length of time the submarine payments have been made to off board based 
personnel, such payments will not be questioned if made prior to March 1, 1965, 
to afford time to present the matter to Congress, to make personnel assignment 
adjustments, or to take such other action considered advisable. 


To the Secretary of the Navy, October 30, 1964: 


Further reference is made to letter of July 24, 1964, from the 
Under Secretary of the Navy requesting a decision as to the legality 
of payments of submarine pay to certain submarine staff members 
on a continuing basis under the circumstances disclosed. The request 
for decision was assigned submission No. SS-N-788 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

This matter was the subject of our proposed report to the Con- 
gress, a copy of which was forwarded to the Secretary of Defense 
for comment on June 25, 1964. In that report we cited facts and 
statistics showing that members of submarine force command staffs, 
although attached to a submarine, are based either ashore or on 
surface vessels and seldom perform duty on a submarine. We con- 
cluded that in such circumstances, payment of incentive pay on a 
continuous basis for the performance of hazardous duty on a sub- 
marine to members of such staffs, was illegal. The matter was 
further discussed at a conference held here on July 8, 1964, between 
representatives of the Department of Defense and the Department of 
the Navy and representatives of our Office. 

In this regard there have been made available to us a copy of 
letter dated August 6, 1964, from the Under Secretary of the Navy 
to the Honorable Carl Vinson, Chairman, Committee on Armed 
Services, House of Representatives, concerning this matter and a 
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copy of the Chairman’s reply dated August 11, 1964, expressing his 
views on the subject. 

As early as 1901, enlisted men of the Navy were entitled to sub- 
marine pay pursuant to an Executive order “while serving on board 
of submarine vessels of the Navy” and an additional amount per 
day was authorized (Navy General Order No. 9, dated November 9, 
1905) while “submerged in a submarine torpedo boat.” The applica- 
tion of those regulations to a member in a leave status and an in- 
structor at a submarine school were considered in 19 Comp. Dec. 
754 and 25 Comp. Dec. 533. Submarine pay was first authorized 
for officers of the Navy by the act of April 9, 1928, 45 Stat. 412, 
34 U.S.C. 886, for duty on board a submarine “while so serving.” 
That act also authorized submarine pay for enlisted men “assigned 
to duty aboard a submarine of the Navy.” In construing this act, 
it was pointed out in 8 Comp. Gen. 162, that it seemed clear from 
the statutory language and the Committee report that it was not 
intended to authorize additional pay for an officer assigned to duty 
“on board a submarine” except where the officer actually is per- 
forming duty on board the submarine and subject to the hazards 
and risks such duty entails. See, also, 19 Comp. Gen. 90. The 
provisions of the 1928 act were broadened by the acts of January 
16, 1936 (49 Stat. 1091), June 27, 1942 (56 Stat. 391), and August 
4, 1942 (56 Stat. 736) to include, among other things, submarine pay 
for duty on board a submarine from the time builders’ trials com- 
menced, because of the hazards and discomforts involved. See page 
2S. Rept. No. 1564, to accompany H.R. 7140, which became the act 
of August 4, 1942 (Public Law 697). 

The above statutory authority authorizing submarine pay was 
carried forward in section 204(a)(2) of the Career Compensation 
Act of 1949, 87 U.S.C. 235(a) (2), which authorized, subject to regu- 
lations of the President, incentive pay to members of the uniformed 
services for the performance of hazardous duty required by com- 
petent orders and defined “hazardous duty” to mean, among other 
things, “duty on board a submarine.” The implementing Executive 
order provided (sections 6 and 11 of Executive Order No. 10152, 
August 17, 1950) that members who are “attached” to a submarine 
are entitled to incentive pay for the performance of submarine duty 
and that they are entitled to such pay during authorized leaves of 
absence. In construing the statutory provisions and the applicable 
provisions of Executive Order No. 10152, we held, in decision of 
December 17, 1952, 32 Comp. Gen. 287, cited in the Under Secretary’s 
letter, that pay accrues to a person attached to a submarine only for 
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the performance of duty on board a submarine, and that the law 
contemplated at most only brief absences from the submarine with- 
out breaking the continuity of duty on board a submarine. On the 
basis that submarine duty is factually closely related to sea duty 
and sea duty pay and submarine duty pay are provided by the same 
act, it was considered that regulations issued by the President in sec- 
tion 2 of Executive Order No. 10168, October 11, 1950, governing 
periods of absence from sea duty without affecting a member’s 
right to sea duty pay presented a fair basis for determining a rea- 
sonable limit on absences from a submarine during which the right 
to submarine pay would continue. Since the President had deter- 
mined in the Executive order that temporary duty ashore for periods 
in excess of 15 days broke the continuity of sea duty for sea pay 
purposes, we concluded that by the same reasoning, absence from the 
submarine to which attached for more than 15 days on temporary 
additional duty, authorized leave, or otherwise, broke the continnity 
of duty on board a submarine for purposes of submarine pay. 
Thereafter, upon representations of the Department of the Navy 
that members assigned to nuclear powered submarines should be 
afforded the maximum opportunity for extended periods of leave 
as provided under the Armed Forces Leave Act of 1946, 27 U.S.C. 
33, we concurred in decision of December 2, 1959, 39 Comp. Gen. 
412, with the administrative recommendation that a 30-day limit 
be established for payment of incentive pay for submarine duty to 
members while on authorized leaves of absence. 

In considering the question whether periods of absence on au- 
thorized leave and temporary duty should be computed separately 
in determining entitlement to submarine pay, we said in 42 Comp. 
Gen. 266, 269, that incentive pay for submarine duty accrues during 
the periods of authorized leave only in those cases where the mem- 
ber is in a submarine duty pay status when his period of leave begins. 
Also, we said, among other things, that where temporary additional 
duty in excess of 15 days is followed by a period of authorized leave 
not exceeding 30 days, the entire period of absence must be consid- 
ered as an unbroken period of absence from duty on board a sub- 
marine for the purpose of determining entitlement to submarine pay. 

Section 204(a)(2) of the Career Compensation Act of 1949, 37 
U.S.C. 235 (a) (2), was amended by the act of July 12, 1960, 74 Stat. 
469 (Public Law 86-635), to authorize the continued payment. of 
submarine pay during periods of training and rehabilitation after 
assignment to nuclear powered submarines. In hearings before 
Subcommittee No. 1, Committee on Armed Services, House of Rep- 
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resentatives, on H.R. 10500, dated April 21, 1960, which became the 
act of July 12, 1960, in response to a question from Mr. Bates as to 
“how one acquires entitlement to submarine pay today?” Rear 


Admiral L. P. Ramage, U. S. Navy, Director of Antisubmarine and 


Submarine Warfare, Office of Chief of Naval Operations, said (at 
page 4014) : 


Admiral RAMAGE. One is entitled to submarine pay when he is attached to 
and so serving on board a submarine. This means he has to have permanent 
orders to the ship and be physically on board. The only exception to that made 
in present legislation permits the man to go on 15 days’ leave or for temporary 
additional duty for 15 days. A period greater than that breaks up the continu- 
ity of the service for pay purposes under present legislation. So that when we 
take the second crew off for a period of in excess of 15 days, they are not 
entitled to submarine pay under present legislation. 


In that state of the law there can be little doubt that, except for 
brief periods of temporary duty ashore, or while on authorized 
leave, or during off-board periods of training and rehabilitation in 
the case of members serving on nuclear powered submarines, pay- 
ment of submarine pay on a continuing basis was authorized only 
for on-board personnel, that is such pay was authorized only for 
those members whose designated post of duty was the submarine 
and who were berthed and messed aboard the submarine. 

The incentive pay provisions for the performance of hazardous 
duty on board a submarine (37 U.S.C. 301(a) (2) formerly 37 U.S.C. 
235(a)(2)) were again amended in 1963 by section 6 of the Uni- 
formed Services Pay Act of 1963, 77 Stat. 210, 215, to provide that, 
“ ‘hazardous duty’ means duty”— 


* * * as determined by the Secretary concerned, on a submarine (including, 
in the case of nuclear-powered submarines, periods of training and rehabilita- 
tion after assignment thereto), or, in the case of personnel qualified in sub- 
marines, as a prospective crew member of a submarine being constructed, and 
during periods of instruction to prepare for assignment to a submarine of 
advanced design or a position of increased responsibility on a submarine; 


The implementing Executive Order No. 11157, June 22, 1964, pro- 
vides in section 106, as follows: 


Sec. 106. As determined by the Secretary of the Navy members who, pursu- 
ant to competent orders, are attached to a submarine which is in an active 
status and members qualified in submarines who, pursuant to competent orders, 
are assigned as prospective crew members of a submarine under construction 
or are receiving instruction to prepare for assignment to a submarine of ad- 
vanced design or for a position of increased responsibility on a submarine shall 
be entitled to receive incentive pay for the performance of submarine duty. In 
the case of nuclear-powered submarines this entitlement shall include periods of 
training and rehabilitation after assignment thereto. A member who, pursuant 
to competent orders, performs duty as an operator or crew member of an opera- 
tional, self-propelled submersible, including undersea exploration and research 
vehicles, shall likewise be entitled to receive incentive pay for the performance 
of submarine duty. 
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The Under Secretary takes the view that the provisions in the 
1963 pay act defining “hazardous duty” to mean duty as determined 
by the Secretary concerned, on a submarine, and the provisions in 
Executive Order No. 11157, that, as determined by the Secretary of 
the Navy, members who, pursuant to competent orders are “at- 
tached” to a submarine are entitled to receive incentive pay for the 
performance of submarine duty, vest broad authority in the Secre- 
tary of the Navy to determine conditions under which entitlement 
to submarine pay exists. He also says that neither the law nor the 
Executive order impose minimum performance requirements for 
entitlement to submarine pay and refers to certain instances in the 
law (37 U.S.C. 301) relating to entitlement to hazardous duty pay 
which require frequent and regular participation in aerial and 
glider flights. In addition, he refers to the specific minimum per- 
formance requirements in the Executive order relating to hazardous 
duty pay for parachute duty, leprosarium duty and sea duty. 

In a discussion of the duties performed by operational submarine 
staffs the Under Secretary states that such members are required 
“to embark in submarines as often as necessary to provide experi- 
ence, technical advice and guidance in the proper execution of op- 
erations, logistics, intelligence, communications, training, and other 
functions;” and that determinations as to the staff members to whom 
submarine pay is to be paid on a continuing basis are made by the 
Chief of Naval Operations on the basis of information relating to 
the nature of the duties of particular operational staff members. 
It is also stated that billets of the operational staff which do not 
normally require them to perform duties on board submarines at 
sea are not designated as entitling the members to continuous sub- 
marine pay. 

Concerning the Under Secretary’s statement that staff members 
are required to embark in submarines to provide experience, tech- 
nical advice and guidance in the proper execution of operations, 
logistics, intelligence, communications, training and other functions, 
we found in our review of submarine pay staff billets that as of 
August 1, 1963, 448 enlisted staff billets had been designated by the 
Chief of Naval Operations for submarine pay on a continuous basis 
and of this number 159 were yeomen and 82 were stewards. We 
interviewed certain yeomen and stewards and the yeomen stated 
that they generally accompany the squadron or division commander 
and act as observers, help with inspection reports, perform clerical 
and administrative duties and assist yeomen assigned to the sub- 
marine. The stewards stated that they generally accompany the 
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flotilla or division commanders and perform duties such as cooking, 
helping in the wardroom, taking care of the commander’s needs, act- 
ing as a replacement for one of the submarine stewards who may 
be on leave and assisting the other stewards when guests were on 
board the submarine. In our view there is considerable doubt that 
the services performed by these yeomen and stewards may properly 
be viewed as being required under the Under Secretary’s enumerated 
embarkation requirements. Nowhere is it shown that the submarine is 
the designated post of duty of any of these staff members and it is not 
even contended that they are regularly berthed and subsisted ion sub- 
marines. On the contrary, we have examined at random enlisted 
pay records of certain submarine staff members commencing Janu- 
ary 1, 1963, and such records show that these enlisted members 
were either subsisted in a mess ashore or on a surface vessel, or were 
credited with commuted rations. (See the enlisted pay records of 
Eugene D. Swarens, 287 39 94; Richard L. Smith, 373 00 03; Peter 
R. Trone, 849 45 38; Clinton R. White, 426 01 10 and Dennis I. 
Carson, 236 94 18.) There appears to be little doubt that they like- 
wise are normally either berthed aboard a surface vessel or quar- 
tered ashore. Our information is that this same berthing and mess- 
ing situation exists in the case of officers assigned to operational 
submarine command staffs. 

The Under Secretary refers to our decision of April 27, 1951, 
B-90200, and he states that the conditions under consideration at that 
time were similar to those now under consideration. The decision of 
April 27, 1951, involved the propriety of certain exceptions which 
had been taken to the payment of submarine pay to submarine staff 
members pending a showing that submarine duty was actually per- 
formed on the days for which payment was made. The exceptions 
were removed on the basis of representations by the Secretary of the 
Navy that the staff members concerned, although not performing 
required duty on board the particular submarine to which attached, 
did perform substantial periods of duty on board various submarines 
and over a normal duty tour were exposed to substantially the same 
hazards and discomforts of submarine duty, including submerged 
operations, as the crew members themselves, representations which 
we understood to mean that from a daily performance standpoint, 
the on board duty situation of staff members was no different from 
crew members. The action taken in that decision did not stand for 
the proposition that submarine staff members whose designated 
posts of duty are not on a submarine and who do not in fact per- 
form duty on board a submarine on a substantially continuous basis 
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are, unlike crew members of a submarine who are in a continuous 
on board duty status, entitled to submarine pay on a continuous basis 
on the sole basis of a showing of attachment to a particular sub- 
marine. In the light of prior and subsequent decisions in this area 
and the legislative history of the submarine duty pay provisions re- 
viewed above, we perceive no sound basis for such a conclusion. 

In this regard, this precise problem was the subject of the Thirty- 
First Report of the Preparedness Subcommittee of the Committee on 
Armed Services, United States Senate, entitled “Report on Conditions 
at Six Navy and Marine Corps Training Centers,’’ submitted October 
25, 1951. The Committee report states (at page 11) as follows: 


Hazardous-duty compensation for submariners 


Extra compensation, amounting to 30 to 40 percent of base pay, is being awarded 
monthly to personnel not actually working or living aboard submarines. ‘It is 
understood that these personnel are technically assigned to a submarine because 
of their operation and command responsibilities. his applies to both officers 
and enlisted men of division staffs, squadron staffs, and submarine force staffs. 
Men assigned to these several staffs, while charged with supervision and command 
functions, are not actually serving aboard operating submarines, and are not sub- 
jected to the continuing Spends and hardships accompanying such service. 


Many of the officers and some of the enlisted men of these staff sections do, 
occasionally, ride submarines, and the subcommittee recognizes that during these 
occasional periods aboard submarines they are legitimately entitled to extra com- 
pensation. However, abuses are evident when communications personnel, 
stewards, drivers, and others who rarely, if ever, go aboard a submarine draw 
ey compensation merely because they are attached to one of the 
staffs. 

After citing the act of August 4, 1942 (56 Stat. 736), and its legislative 


history, the Committee concluded: 


The subcommittee believes that the Sengtng eee indicates the intent 
of Congress in awarding hazardous-duty pay. hile desiring to reward men for 
submitting themselves to the hardships and dangers of submarine service, Con- 
gress did not wish to compensate for token service. The extra pay was authorized 
only for those personnel who actually experienced the hardships—not for those 
ashore in safe, confortable quarters. 

The Department of the Navy assured the Committee that thereafter 
submarine pay would be paid only in authorized cases. 

We do not agree that neither the law nor the Executive order im- 
poses minimum duty performance requirements as a condition prec- 
edent to entitlement to submarine duty pay. The law, at least since 
1928, has provided such pay for service either “on board a sub- 
marine,” “aboard a submarine,” or “on a submarine.” In view of 
the historical development of submarine pay and its legislative his- 
tory it is our view that, except as expressly provided otherwise by 
statute, such terms operate to limit the payment of such pay to on 
board members, those who are actually working or living aboard 
submarines. In this regard it has long been recognized that an officer 
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who performs temporary duty aboard a submarine is entitled to sub- 
marine pay, except as otherwise provided by law, only for the actual 
number of days such temporary duty is performed aboard a sub- 
marine. 24 Comp. Gen. 131. 

We find no reasonable basis on which we could base a conclusion 
that the 1963 law vests broad authority in the Secretary of the Navy 
“to determine the conditions under which entitlement to submarine 
pay exists.” The phrase “as determined by the Secretary concerned” 
in the 1963 act (section 6, 77 Stat. 215) was first put into the law 
in the 1960 act and as used in the 1960 act plainly had application 
only to duties performed during periods of training and rehabilita- 
tion for nuclear submariners. While the position of the phrase was 
changed in the 1963 act, there is nothing in the legislative history 
of that act to show any purpose on the part of Congress to so ex- 
pand the authority of the Secretary of the Navy with respect to 
submarine pay as to empower him to virtually nullify the provision 
for duty “on a submarine.” If that were the correct view, entitle- 
ment to submarine pay on a continuous basis could be conferred on 
all personnel assigned to submarine tenders, to submarine activities 
based in the Pentagon, to submarine activities of the Bureau of 
Ships, etc., by the simple expedient of attachment to a submarine 
without regard to whether such personnel ever go aboard an opera- 
tional submarine. Such a view would not only render meaningless 
the term “on a submarine,” in the statute but there would be no 
need for the provisions authorizing submarine pay in the special 
categories of off board service. 

The purpose of section 6 of the 1963 law, as we understand it, is 
to authorize the payment of submarine pay on a continuous basis 
to those off board members falling in the special category there de- 
scribed. This view is supported by the following excerpts from the 
hearings before Subcommittee No. 1, Committee on Armed Services, 
House of Representatives, on H.R. 3006, superseded by H.R. 5555, 
which became section 6 of the 1963 act (at pages 1686-1689) : 

Mr. BLANDFORD. This section is intended to cover submariners who leave 
conventional submarines and go to nuclear-powered submarines. 

The Navy—and I would like this for the record—the Navy has had consid- 
erable difficulty in obtaining recruits for the nuclear submarine program, 


particularly from those who are qualified in conventional submarines. 
I would like to ask Admiral Smedberg if I am correct in that statement. 


. * a * . * . 


Admiral SMEDBERG. Yes, sir. The only thought I was trying to put 
together in my mind was whether this takes care of the man who goes from a 
nuclear submarine to a nuclear submarine under construction. Now if it takes 
care of that it is perfectly all right. 

Our problem today is this: the man who has been in submarines for years is 
in there because he likes submarines. Everybody doesn’t like submarines. We 
want him to volunteer to go into the nuclear program. He would like to, but 
he has to lose pay for 1 year right now while he is going through the process, 
either attached to a submarine under construction or under instruction. 


* e * * + * * 
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Mr. BLANDFORD. I will read the existing law: “For the purpose of this 
subsection ‘hazardous duty’ means duty on board a submarine, including in the 
case of nuclear-powered submarines periods of training and rehabilitation after 
assignment thereto, as determined by the Secretary concerned, and including 
submarines under construction from the time builder’s drills begin.” 

Now the language would be changed to read: “As determined by the Secre- 

tary concerned, on a submarine, including the case of nuclear-powered sub- 
marines, periods of training and rehabilitation after assignment thereto.” 
In line with such testimony, it was pointed out on page 23 of S. 
Rept. No. 387, to accompany H.R. 5555, that the language of the bill 
would permit the continuation of submarine pay during periods 
when submariners are engaged in training or assigned to a sub- 
marine under construction. Off board operational submarine staff 
personnel are not included in any category of submarine personnel 
entitled to receive incentive pay on a continuous basis. Executive 
Order No. 11157 cannot, of course, confer entitlement to submarine 
pay where such entitlement does not exist under the statutory pro- 
visions on which it is based. 

Accordingly, it must be concluded that under present statutory 
provisions off board based submarine staff members who do not per- 
form the majority of their assigned duties on a submarine are not 
legally entitled to incentive pay on a continuous basis for the per- 
formance of submarine duty. 

In view, however, of (1) the length of time the practice of pay- 
ing submarine pay on a continuous basis to members of submarine 
force command staffs has gone unquestioned, (2) the apparent mis- 
understanding of the basis for our decision of April 27, 1951, 
B-90200, (3) the representations made at the conference of July 8, 
1964, and (4) the views expressed by the Chairman of the Committee 
on Armed Services, House of Representatives, in his letter of August 
11, 1964, we will not question payments of the type involved made 
prior to March 1, 1965. This delay will afford an opportunity for 
your Department to present the matter to Congress with a recom- 
mendation for new legislation if deemed appropriate and.to make 
adjustments in personnel assignments or to take such other action 
as may be considered advisable in the light of this decision. A copy 
of this decision is being forwarded to the Chairman, Committee on 
Armed Services, House of Representatives, for his information. 


[ B-154915 J 


Pay—Retired—Disability—Temporary Retired List—Termination 
of Status 


A Navy member whose discharge for the convenience of the Government upon 
expiration of 5 years on the temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to the cancellation of the authority for 
his discharge continued to have status on the temporary disability retired list, 
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notwithstanding the discontinuance of his retired pay following the purported 
discharge, until terminated pursuant to retroactive orders transferring him, 
effective at the close of the 5-year period from the temporary disability retired 
list to the permanent retired list, and it follows the member is entitled to 
— retired pay on and after transfer to the permanent disability retired 
cee eenaanan M. L. Conner, Department of the Navy, October 30, 

By second endorsement dated August 6, 1964, the Comptroller 
of the Navy forwarded your letter of July 8, 1964, with enclosures, 
requesting a decision as to whether it may be considered that there 
was a manifest error in removing John T. Flahive, 444 42 96, SA, 
USN, from the temporary disability retired list and discharging him 
from the naval service on September 30, 1963. The request has been 
assigned Submission No. DO-N-789 by the Department of Defense 
Military Pay and Allowance Committee. 

You refer to our decision of November 1, 1960, B-143941, 40 Comp. 
Gen. 249, as for possible application in this case. In that decision 
we held that an executed discharge by competent authority may not 
be revoked and that, since the officer was discharged from the service 
and thus became a civilian, there was no authority for placing him 
on the temporary disability retired list at a later time under the 
provisions of 10 U.S.C. 1202. 

The facts given in your letter and enclosures show that Mr. 
Flahive was placed on the temporary disability retired list on Octo- 
ber 1, 1958, based on a disability rating of 60 percent. It is reported 
that he was paid retired pay from that date through September 30, 
1963, the expiration date of his 5-year period on the temporary dis- 
ability retired list, for retired pay purposes, under the provisions 
of 10 U.S.C. 1210(h). Since he failed to report for his final peri- 
odic physical examination, the Physical Review Council recom- 
mended to the Secretary of the Navy that he be administratively 
removed from the temporary disability retired list. Pursuant to 
action by the Secretary of the Navy on October 22, 1963, the Chief 
of Naval Personnel directed the commanding officer, Naval Reserve 
Manpower Center, Bainbridge, Maryland, to remove the subject 
member from the temporary disability retired list and effect his dis- 
charge from the naval service for the convenience of the Govern- 
ment, with the type of discharge warranted by his service record, 
effective September 30, 1963. This action was accomplished on 
November 5, 1963, at which time his discharge certificate was mailed 
to the member. However, the Secretary of the Navy canceled the 
authority for such action on November 4, 1963. 

The discontinuance of retired pay as of September 30, 1963, did 
not terminate Mr. Flahive’s status on the temporary disability re- 
tired list. 37 Comp. Gen. 179; 42 id. 52, 56. 





Comp. Gen.] DECISIONS OF ‘THE COMPTROLLER GENERAL 251 


Normally military status is terminated upon the concurrence of 
two conditions: (1) execution of a discharge certificate or promul- 
gation of appropriate orders of separation; and (2) delivery of the 
instrument providing for discharge with the intention that it take 
effect according to its terms. See United States v. Noble, 13 USCMA 
413, 32 CMR 413. Since Mr. Flahive’s discharge was accomplished 
subsequent to cancellation of the authority therefor, Mr. Flahive 
continued to have the status of a member of the Navy on the tem- 
porary disability retired list until that status was terminated by 
orders issued on March 30, 1964, transferring him from the tem- 
porary disability retired list to the permanent retired list, effective 
as of October 1, 1963, in accordance with the Secretary’s determina- 
tion. Therefore, it is our view that 40 Comp. Gen. 249 is not ap- 
plicable in this case and that Mr. Flahive’s transfer to the per- 
manent disability retired list, effective October 1, 1963, is valid. It 
follows that he is entitled to disability retired pay on and after 
October 1, 1963, based on the disability rating of 60 percent pre- 
scribed in his case in conformity with the provisions of 10 U.S.C. 
1210(b) and (c). See, in this connection 43 Comp. Gen. 731, 
B-153988, May 13, 1964, and 39 zd. 766. Compare 40 id. 419, and 42 
id. 52, 56. 

The question presented is answered accordingly. 


[ B-155375 J 


Agriculture Department—Milk Indemnity Payments—Expiration 
Date 


Although the authority granted the Secretary of Agriculture under section 331 
of the Economic Opportunity Act of 1964, which expires Japuary 31, 1965, to 
make indemnity payments to dairy farmers who from January 1, 1964, re- 
moved milk containing chemical residues from the commercial market is sus- 
ceptible of an interpretation that would preclude an indemnity payment after 
January 31, 1965, under the rule of statutory construction that where different 
interpretations are possible a statute should be construed to promote its evident 
purpose and legislative intent, which in the 1964 act was to remove the milk 
from the commercial market until Congress further considered the matter, the 
expiration date is viewed as a restriction of indemnity payments to milk re- 
moved from the market on or before January 31, 1965, but not as a limitation 
upon the time within which payments may be made upon application by milk 
producers. 


To the Secretary of Agriculture, October 30, 1964: 

Letter dated October 12, 1964, from the Acting Secretary of 
Agriculture, advises that your Department is preparing regulations 
to effectuate the provisions of section 331 of the Economic Oppor- 
tunity Act of 1964, Public Law 88-452, 78 Stat. 525, 42 U.S.C. 2881. 

Section 331 of the above-cited act reads as follows: 


(a) The Secretary of Agriculture is authorized to make indemnity payments, 
at a fair market value, to dairy farmers who have been directed since January 








252 DECISIONS OF THE COMPTROLLER GENERAL [44 


1, 1964, to remove their milk from commercial markets because it contained 
residues of chemicals registered and approved for use by the Federal Govern- 
ment at the time of such use. Such indemnity payments shall continue to each 
dairy farmer until he has been reinstated and is again allowed to dispose of his 
milk on commercial markets. 

(b) There is hereby authorized to be appropriated. such sums as may be 
necessary to carry out the purposes of this Act. 

(c) The authority granted under this section shall expire on January 31, 1965. 

The Acting Secretary states that a question has arisen as to 
whether the date provided for expiration of the authority granted 
by section 331 is the date subsequent to which no further indemnity 
payments may be made, or is a restriction of indemnity payments for 
milk removed from the market on or before January 31, 1965, but 
is not a limitation upon the time within which such payments may 
thereafter be made upon application by the producer with respect 
to such milk. 

In connection with the question our decision is requested as to the 
legal effect of the statutory provision concerning expiration of the 
authority granted section 331 of the Economic Opportunity Act of 
1964. 

The authority granted to the Secretary of Agriculture by section 
331(a) of the above-cited act, 42 U.S.C. 2881(a), is the authority to 
make indemnity payments to dairy farmers under certain circum- 
stances. Section 331(c), 42 U.S.C. 2881(c), provides that the author- 
ity granted the Secretary by section 331 (a) shall “expire” on January 
31, 1965. Thus, the statute is susceptible of an interpretation which 
would preclude an indemnity payment thereunder after January 31, 
1965. However, it is a settled rule of statutory construction that where 
different interpretations are possible a statute should be construed to 
promote its evident purpose and legislative intent. Shapiro v. United 
States, 335 U.S. 1, 31. 

A careful study of the legislative history of section 331 and the 
time limitation prescribed therein, indicates that the purpose of the 
section is to provide indemnity payments to certain dairy farmers 
who meet the conditions set forth therein, until the Congress has an 
opportunity to consider the matter further. The controlling condi- 
tion appears to be the removal of the milk from commercial markets. 
Apparently, it is expected that the Congress will have an opportun- 
ity to take whatever further action in the matter it deems appro- 
priate by January 31, 1965. Accordingly, in light of the rule of 
statutory construction set forth above, it is our view that the date 
of expiration set forth therein is a restriction of indemnity payments 
to milk removed from the market on or before January 31, 1965, 
but is not a limitation upon the time within which such payments 
may thereafter be made upon application by the producer with re- 
spect to such milk. 
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[B-154756] 


Contracts—Awards—Small Business Concerns—Foreign Firms 
Acceptability 


A foreign business corporation which does not maintain a place of business in the 
United States, therefore, not meeting the requirement of section 121.3-2(g) of 
the Small Business Size Standard Regulation is not an eligible bidder entitled 
to the preferred status established by the Small. Business Act to enable small 
business concerns to compete for Government procurement, thereby contributing 
to the national economy and defense, and an award to a Canadian Corpora- 
tion, the low bidder under an invitation for construction in Alaska soliciting bids 
from small business concerns pursuant to 15 U.S.C. 644, failing to meet the 
essential requirement of a “place of business located in the United States” should 
be canceled; however, foreign small business concerns located in the United 
States and contributing to the American economy qnalify under the Small Busi- 
ness Act. 


To the Secretary of Agriculture, November 2, 1964: 


By letter dated August 7, 1964, with enclosures, Assistant Secretary, 
John A. Baker, furnished a report with respect to the protest of B and 
A and Yutan Construction Company, a join venture, against the award 
made to Mid-West Construction, Ltd., under invitation for bids No. 
1-64-18, issued by the Forest Service on May 26, 1964, for the construc- 
tion of Portage Bay Road No. 6316, North Tongass National Forest, 
Petorsburg Ranger District, Alaska. Also, under date of October 12, 
1964, the Small Business Administration furnished its views with re- 
spect to foreign business corporations qualifying as small business con- 
cerns for the purpose of receiving the benefits provided by the Small 
Business Act. 

The invitation solicited bids from small business concerns only under 
15 U.S.C. 644. Section 6 of the Special Conditions of the invitation 
provided : 


NOTICE OF TOTAL SMALL BUSINESS SET ASIDE: 


This procurement will be awarded to a small business concern. This action is 
the result of a determination by the Small Business Administration and the 
Forest Service that it is in the interest of maintaining or mobilizing the Nation’s 
full productive capacity to limit competition and award to small business con- 
cerns, or in the interest of assuring that a fair proportion of Government pro- 
curement is placed with small business. Bids received from concerns not 
classified as small business in accordance with criteria set forth in the invitation 
wili be considered as nonresponsive. The authority for this action is contained 
in Section 214 of the Small Business Act of 1953, as amended. 

A small business concern is a business concern, including its affiliates, which 
(a) is independently owned and operated, (b) is not deminant in the field of 
operation in which it is bidding on Government contracts, and (c) had average 
annual receipts for the preceding three fiscal years not exceeding $7,500,000 or 
if the concern is located in Alaska, not exceeding $9,375,000. For additional 
information see governing regulations of the Small Business Administration. 








Bids were opened on June 25, 1964, and it appeared that Mid-West 
submitted the lowest bid and Yutan submitted the next lowest bid. 
On June 29, 1964, the attorneys for Yutan protested against considera- 
tion of the Mid-West bid on the basis that it was a Canadian corpora- 
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tion, and, as such, could not qualify as an eligible small business con- 
cern under the Small Business Act to receive an award under a small 
business set-aside. The contracting officer deferred action on the Mid- 
West bid pending a decision by the Small Business Administration 
(SBA) Regional Office on the protest. On July 13, 1964, the Size 
Standards Division, SBA, determined that Mid-West qualified as a 
small business concern for the purpose of bidding on Government 
construction contracts. Yutan appealed this decision on July 14, 1964. 
On the basis of advice received from the SBA Regional Office on 
July 14, the contracting officer accepted the Mid-West bid on July 15, 
and the executed contract and bonds were received by the procurement 
office on July 27. 

By findings and decision of the Size Appeals Board, Small Business 
Administration, dated August 28, 1964, it was determined that Mid- 
West did not maintain a place of business in the United States and was 
not, therefore, a small business concern for Government construction 
procurements within the meaning of section 121.3-2(g) of the Small 
Business Size Standards regulation. 

As above indicated the basic question raised by the protest is whether 
a foreign small business concern is entitled, under the Small Business 
Act, to preference in the award of a Government contract. The Con- 
gress in enacting the Small Business Act (15 U.S.C. 631, et seg.) de- 
clared its policy as follows (15 U.S.C. 631 (a) ) : 

The essence of the American economic system of private enterprise is free 
competition. Only through full and free competition can free markets, free entry 
into business, and opportunities for the expression and growth of personal initia- 
tive and individual judgment be assured. The preservation and expansion of 
such competition is basic not only to the economic well-being but to the security 
of this Nation. Such security and well-being cannot be realized unless the actual 
and potential capacity of small business is encouraged and developed. It is the 
declared policy of the Congress that the Government should aid, counsel, assist, 
and protect, insofar as is possible, the interests of small business concerns in 
order to preserve free competitive enterprise, to insure that a fair proportion 
of the total purchases and contracts or subcontracts for property and services 
for the Government (including but not limited to contracts or subcontracts for 
maintenance, repair, and construction) be placed with small-business enter- 


prises, to insure that a fair proportion of the total sales of Government property 


be made to such enterprises, and to maintain and strengthen the over-all economy 
of the Nation. 


In consonance with that declaration of policy, 15 U.S.C. 644, author- 
izing the total set aside of a procurement for award to small business 
concerns only, provides in pertinent part: 


To effectuate the purposes of this chapter, small-business concerns within the 
meaning of this chapter shall receive any award or contract or any part thereof, 
and be awarded any contract for the sale of Government property, as to which it 
is determined by the Administration and the contracting procurement or disposal 
agency (1) to be in the interest of maintaining or mobilizing the Nation’s full 
productive capacity, (2) to be in the interest of war or national defense programs, 
(3) to be in the interest of assuring that a fair proportion of the total purchases 


and contracts for property and services for the Government are placed with 
small-business concerns * * * 
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Also, see section 1-1.706, Federal Procurement Regulations, which 
implements this statutory authority, and the joint set-aside regulations 
in 13 CFR 127-15. 

In answer to our inquiry as to the authority for including foreign 
firms within the category of small business, the SBA advised in its 
letter of October 12, 1964, that it has taken the position that the bene- 
fits of the act were intended by the Congress to extend only to those 
small business concerns which contribute to the maintenance and 
strengthening of the Nation’s overall economy and security. As a 
result, SBA size regulations exclude from the classification of small 
business concerns those alien concerns whose plants are located in 
foreign countries because such alien concerns do not contribute to the 
national economy, do not provide employment for American nationals, 
purchase little or no American products, materials or services and do 
not pay Federal or State taxes. While the SBA regulations exclude 
such alien concerns, they do not impose a requirement of American 
ownership of concerns whose plants are located in the United States 
since these concerns contribute toward the effectuation of the con- 
gressional policy. SBA advised that these concerns utilize American 
materials, employ American labor, and pay Federal and State taxes. 
For these reasons, the SBA size regulations do not distinguish small 
business concerns solely on the basis of the citizenship of the owner of 
the business. 

The SBA also points out that : 

While we exclude alien-owned and -based concerns, there are several reasons 
why we have not impcsed a requirement of American ownership of concerns 
whose plants are located in the United States. Plants located in the United 
States, even though owned by aliens, contribute toward effectuation of the Con- 
gressional policy. They, like plants owned by American nationals, utilize Amer- 
ican materials, employ American labor, pay taxes to the States and Federal 


Government. Thus, we do not believe there is a basis for distinguishing solely 
on the ground of the citizenship of the owner of the plant. 


The current SBA regulation defining “concern” for purposes of 
small business size determinations is contained in 13 CFR 121.3-2(g) 
(January 4, 1964). 

“Concern,” except for § 121.3-13, means any business entity organized for profit 
with a place of business located im the United States, including, but not limited 
to, an individual, partnership, corporation, joint venture, association, or coop- 
erative. For the purpose of making size determination, any business entity, 
whether organized for profit or not, and any foreign business entity shall be 
included. 

Thus, “place of business located in the United States” is the criterion 
employed in determining the eligibility of an alien concern to prefer- 
ence under the Small Business Act. In this regard, SBA advised in 
its letter of October 12, 1964, that: 


Our size regulations have enabled otherwise small concerns which contribute 
to the national economy and security and thereby help achieve the Congressional 


794-032 O-66-—19 








256 DECISIONS OF THE COMPTROLLER GENERAL [44 


goal to participate in the Government small business programs. At the same 
time these regulations have excluded concerns which do not make such contribu- 
tions. The effectiveness of our regulations in implementing the Small Business 
Act is readily apparent in procurements for supply items. We recognize that 
their applicability to construction procurement is not as readily apparent since 
the bidder does not operate the factory or other plant. However, our application 
of the regulations has achieved the same result. This is evident in the case of 
Mid-West Construction Company, Inc. We have, on two occasions, concluded 
that this concern does not maintain the place of business required by our regu- 
lations. At the time of the first appeal, Mid-West Construction Company, Inc., 
was not an Alaskan corporation and had not complied with the Alaskan statutes 
which required a “Certificate of Authority” in order to transact business in that 
State. At the time of the second decision, Mid-West Construction Company, 
Inc., although it had such Certificate of Authority, did not maintain, in the usual 
and customary sense, a permanent place of business in Alaska. Accordingly, we 
determined that it did not have a place of business within the meaning of our 
regulations. 


The congressional declaration of policy, quoted above, leaves no 
room for doubt that the Congress intended to establish a preferred 
status for small business to compete for Government procurements. 
It is equally evident that such preference was granted because the 
Congress also recognized that the benefits flowing therefrom would 
contribute to the American economy and national defense. It also 
appears that the purposes of the act generally would be met if a foreign 
small business located in the United States would receive an award of 
a contract set aside for small business since such award could inure to 
the benefit of the economy through the use of American products, 
material and labor. 

Having regard for the reasons stated in the SBA letter of October 12, 
1964, and its broad authority to promulgate regulations to carry out 
the purposes of the law (15 U.S.C. 634(b) (6) ), we see no valid reason 
for objecting to its determination that a foreign small business con- 
cern having a place of business located in the United States qualifies 
as an eligible concern under the Small Business Act. 

Insofar as concerns the award made to Mid-West, we feel that such 
award should be canceled because we understand the notice to pro- 
ceed has not been issued under the contract and Mid-West failed to 
meet the essential requirement of the size standard regulations con- 
cerning “place of business located in the United States.” 

We recognize that under some circumstances we have held that the 
final determination of the eligibility of a bidder as a small business 
concern under a small business restricted invitation is made as of the 
date of award, and that an award properly made on the basis of a 
small business status will not be disturbed because of a postaward 
change in that status. B-143630, October 13, 1960; cf. 41 Comp. Gen. 
47. However, we do not feel that this general rule should be applied 
to permit a foreign concern to maintain its preferred eligibility as a 
small business contractor where it did not have a place of business 
located in the United States at the date of award as contemplated by 
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the size standard regulations and where such award would be in de- 
rogation of the rights of domestic small business and, to a lesser extent, 
to those of domestic large business. 


[B-136681] 


Transportation—Dependents—Military Personnel—Cadets, Mid- 
shipmen, Etc.—Graduation 


The revision of paragraph 7068 of the Joint Travel Regulations to provide that 
service academy graduates who acquire a dependent after departure (detach- 
ment) from a service academy but before the effective date of active duty orders 
are entitled to the transportation of their dependent from the place acquired 
to the permanent duty station, not to exceed entitlement from the further point, 
home of record, or service academy to the permanent station, is within the 
statutory authority conferred on the Secretaries under 37 U.S.C. 406(c), and 
the revision would grant service academy graduates substantially the same 
benefits that are accorded other members under paragraph 7060. 


To the Secretary of the Army, November 3, 1964: 


Reference is made to letter of October 12, 1964, from the Under 
Secretary of the Army, with enclosures, requesting decision as to 
whether paragraph 7068 of the Joint Travel Regulations may be 
amended to provide that members upon graduation from a service 
academy are entitled to transportation of dependents under the same 
circumstances as now provided in paragraph 7060 for members “ex- 
cept upon graduation from the service academies.” The request was 
assigned Control No. 64-33 by the Per Diem, Travel and Transpor- 
tation Allowance Committee. 

The Under Secretary refers to our decision of May 22, 1963 (B- 
134408, B--148459), 42 Comp. Gen. 645, in which we said there would 
appear to be no legal objection to revision of paragraph 7060 (Change 
123, February 1, 1963), Joint Travel Regulations, to provide entitle- 
ment to transportation of dependents acquired subsequent to the date 
of a member’s detachment from his old permanent station, but on or 
before the effective date of permanent change of station orders, in 
which case the entitlement to dependent transportation would accrue 
from the place the dependent was acquired to the new permanent 
station, not to exceed entitlement from the old permanent station to 
the new permanent station. The Under Secretary says that except for 
a member upon graduation from a service academy, paragraph 7060 
has been revised (Change 140, September 1, 1964) to provide entitle- 
ment to transportation of dependents in accordance with the May 22, 
1963, decision. Since the decision of May 22, 1963, did not specifically 
authorize such transportation of dependents for service academy grad- 
uates, the Under Secretary questions whether we would object to a revi- 
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sion of paragraph 7068 to provide dependent travel] entitlement for 
service academy graduates similar to that provided in paragraph 7060. 
The proposed revision is as follows: 


7068 GRADUATES OF SERVICE ACADEMIES 


When commissioned and ordered to active duty, a graduate of a service 
academy is entitled to transportation of dependents at Government expense for 
travel performed by dependents incident to such orders, not to exceed entitlement 
from the further point, home of record or service academy, to his permanent 
station, irrespective of the point designated in the orders (service academy or 
home of record) from which the officer’s travel is directed to be performed. 
For a dependent acquired subsequent to the date of the officer’s departure (de- 
tachment) from a service academy incident to his active duty orders but before 
the effective date of the orders, he will be entitled to transportation of such 
dependent from the place where the dependent is acquired to his permanent 
station, not to exceed entitlement from the further point, home of record, or 
service academy to his permanent station. Such entitlement is without regard 
to whether temporary duty is directed or performed en route or whether either 
the old or new station is within or outside the United States. 


Since the revision of paragraph 7068 of the Joint Travel Regulations 
as proposed appears to be within the statutory authority conferred 
on the Secretaries under 37 U.S.C. 406(c) and would grant to service 
academy graduates substantially the same benefits as are accorded 
other members under paragraph 7060 we find no legal objection 
thereto. 


[B-154961] 


Pay—Retired—Effective Date—Erroneous 


Where an Army sergeant erroneously placed on the retired list July 1, 1960, 
under 10 U.S.C. 3914, the 20 years’ qualifying service for retirement and basic 
pay purposes including 938 days’ lost time for absences not in line of duty, is 
recalled to active duty on February 10, 1964, to complete 20 years’ service and 
is again retired on May 1, 1964, the member may retain the payments received 
for the period July 1, 1960, through January 31, 1964, the de facto rule that a 
person discharging the duties of an office under color of authority is entitled 
to retain payments received in good faith also applying to a retired status; 
however, while the de facto doctrine permits the member to retain the retired 
pay received by him in good faith, it provides no basis for the payment to him 
of retired pay for the period February 1 through 9, 1964. 


To Colonel J. L. Clancy, Department of the Army, November 3, 
1964: 


Further reference is made to your letter of June 25, 1964, forwarded 
here by first indorsement dated August 12, 1964, by the Office of the 
Chief of Finance, transmitting a voucher totaling $37.80 in the case of 
Sergeant Everette D. Coffey, retired, RA 6 923 323, representing re- 
tired pay withheld for the period February 1 through 9, 1964, and 
requesting a decision as to whether the member may be considered 
to have been in a de facto retired status during the period from July 1, 
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1960, to February 9, 1964, date prior to his recall] to active duty or 
whether the retired pay received by him for the period July 1, 1960, 
through January 31, 1964, should be collected. Your request for de- 
cision was forwarded under DO-A-791 allocated by the Department 
of Defense Military Pay and Allowance Committee. 

By paragraph 115 of DA Special Orders Number 128, dated June 20, 
1960, Sergeant Coffey was relieved from his assignment and duty at 
Fort Dix, New Jersey, transferred to the United States Army Reserve 
(Retired Reserve), and placed on the retired list July 1, 1960, under 
the provisions of 10 U.S.C. 3914. He was credited with 20 years, 0 
months and 16 days’ qualifying service for retirement and for basic 
pay purposes. Verification of his service revealed that he was erro- 
neously credited with 93 days of a total of 198 days’ time lost due to 
absence without leave, confinement, and sick not in line of duty. Thus 
he had actually completed 19 years, 9 months and 13 days’ service 
creditable for retirement on June 30, 1960, and was not eligible for 
retirement on July 1, 1960. 

By paragraph 283, DA Special Orders Number 32, dated February 4, 
1964, Sergeant Coffey’s retirement effective July 1, 1960, was revoked. 
He was recalled to active duty effective February 10, 1964, and served 
through April 30, 1964, when by paragraph 275, DA Special] Orders 
Number 68, dated March 13, 1964, he was relieved from active duty 
and placed on the retired list effective May 1, 1964, under the provisions 
of 10 U.S.C. 3914. He is now credited with 20 years, 0 months and 
5 days’ active service for retirement and for basic pay purposes and 
is receiving retired pay computed on the basic pay rates effective 
October 1, 1963, under the provisions of the Uniformed Services Pay 
Act of 1963, approved October 2, 1963, Public Law 88-132, 77 Stat. 
210, 37 U.S.C. 208. 

Sergeant Coffey received retired pay for the period July 1, 1960, 
through January 31, 1964, in the total amount of $5,216.40, based on 
the basic pay rates provided in the act of May 20, 1958, Public Law 
85-422, 72 Stat. 122, 37 U.S.C. 232, increased by 5 percent from Octo- 
ber 1, 1963, as provided by the Uniformed Services Pay Act of 1963. 
This total includes an overpayment of $32.40 due to his retired pay 
having been paid at the rate of $120.90 rather than the correct rate 
of $120 per month for the period July 1, 1960, through June 30, 1963. 

While it appears that Sergeant Coffey received retired pay in good 
faith, believing that his purported retirement on July 1, 1960, was 
valid, he had not completed the service requirements for retirement 
under 10 U.S.C. 3914 on that date, and you have expressed doubt as 
to whether he may retain the amount that he received as retired pay 


based on the de facto rule. 
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Section 3914, Title 10, U.S. Code, provides in part that: 


Under regulations to be prescribed by the Secretary of the Army, a regular 
enlisted member of the Army who has at least 20, but less than 30, years of service 
computed under section 3925 of this title may, upon his request, be retired. * * * 
Section 3925, Title 10, U.S. Code, provides that for the purpose of de- 
termining whether a regular enlisted member of the Army may be 
retired under section 3914 and of computing his retired pay, his years 
of service are computed by adding all active service in the Armed 
Forces and that time required to be made up under section 972 of 
Title 10 may not be counted in determining years of creditable service 
for retirement. 

Section 972, Title 10, U.S. Code, provides: 

An enlisted member of an armed force who— 

(1) deserts ; 

(2) is absent from his organization, station, or duty for more than one day 
without proper authority, as determined by competent authority ; 

(3) is confined for more than one day while awaiting trial and disposition 
of his case, and whose conviction has become final ; 


(4) is confined for more than one day under a sentence that has become 
final; or 

(5) is unable for more than one day, as determined by competent authority, 
to perform his duties because of intemperate use of drugs or alcoholic liquor, 
or because of disease or injury resulting from his misconduct ; 


is liable, after his return to full duty, to serve for a period that, when added 
to the period that he served before his absence from duty, amounts to the term 
for which he was enlisted or inducted. 

The regulations provided for in section 3914 effective on July 1, 
1960, are contained in AR 635-230, dated September 12, 1955. Para- 
graph 5 of the regulations provides in part that : 

In determining years of active service for the purpose of computing retired 
pay, but not for the purpose of determining eligibility for retirement under these 


regulations, any fractional part of a year amounting to 6 months or more will 
be counted as a complete year. 


The regulations further provide in paragraph 26 that : 


A fully executed order for retirement, if regular and valid, is final and may 
not be reopened, revoked, or amended in the absence of fraud, manifest error, 
mathematical miscalculation, mistake of law, or substantial new evidence. 
The last quoted provision is a restatement of rules laid down in deci- 
sions of this Office. See 31 Comp. Gen. 296, 39 Comp. Gen. 312 and 
decisions there cited. 

We have long followed the rule that a person discharging the duties 
of an office under a color of authority is entitled to retain the pay 
received by him in good faith, as an officer de facto, and that where 
it has been refunded to the Government he is entitled to recover it 
back. 5 Comp. Gen. 70; 6 id. 71; id. 263; 31 id. 335; 33 id. 475; 34 id. 
132; id. 263; id 266, and 39 id. 312. 

The de facto doctrine also applies to a retired status. In Badeau v. 
United States, 130 U.S. 439 (1889), an Army officer accepted appoint- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 261 


ment as assistant secretary of legation at London on May 19, 1869. 
Thereafter by order of May 25, 1869, the President. directed that he 
be retired from the Army for disability. An 1868 statute provided 
in effect that accepting or holding an appointment in the diplomatic 
or consular service would automatically vacate the military office of 
any Army or Navy officer. At certain times from 1870 to 1882 when 
not. employed in the diplomatic or consular service Badeau received 
retired pay as a retired Army officer. 

The Government contended that Badeau was not entitled to retain 
the retired pay he had received because he had vacated his Army 
office by accepting appointment. as assistant secretary at the legation 
in London on May 19, 1869, and therefore was not eligible for retire- 
ment. The Supreme Court did not decide whether Badeau was a 
de jure retired Army officer during the period he had received Army 
retired pay because it was unnecessary to do so, since it said that inas- 
much as Badeau, “if not an officer de jure, acted as an officer de facto, 
we are not inclined to hold that he has received money which, ex aequo 
et bono, he ought to return.” 

Similarly, in Miller v. United States, 19 Ct. Cl. 338 (1884), the 
Court of Claims held that Miller, who was not qualified or eligible 
for retirement because he was not an Army officer, having previously 
been separated (discharged) from the Army by being wholly retired, 
was entitled to retain the retired pay he had received incident to a 
later purported retirement for disability because he was a de facto 
retired officer. Compare 36 Comp. Gen. 632, at 634, in which it was 
held that the de facto doctrine did not relieve an officer from the re- 
quirement. to refund an overpayment which resulted because he was 
erroneously placed on the temporary disability retired list rather than 
the permament retired list. 

In 4 Comp. Gen. 773, we held (quoting the syllabus) that: 

The transfer of an enlisted man of the Navy to the Fleet Naval Reserve can 
only be made when the service required by statute to entitle the man to such 
transfer is an accomplished fact, but where the records of the Navy Department 
prima facie show at the time of transfer the legal qualification therefor, the 
status thus created by such transfer will not be. questioned in the settlement of 
his accounts, in the absence of fraud or gross mistake. 

In the case there involved payments made prior to our decision of 
August. 31, 1923, A-4285, were allowed. See 5 Comp. Gen. 822. See 
also decision of September 6, 1921, 1 MS Comp. Gen. 753, to the effect 
that an alien illegally transferred to the Fleet Naval Reserve after 
more than 20 years’ service was entitled to retain the retainer pay he 
had received prior to the discovery of the illegality of his transfer 
because he occupied a de facto status in the Fleet Naval Reserve during 
that. period. Compare 18 Comp. Gen. 596, where, in the case of an 
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officer who was in a status similar to that of a de facto officer, it was 
held that the principles applicable to a de facto officer should be applied 
and that therefore “he is entitled to retain the pay he received.” 

In the circumstances the payments of retired pay made prior to 
Sergeant Coffey’s recall to active duty in 1964 will not be questioned 
and recovery thereof need not be effected. While the de facto doctrine 
permits the retention of the compensation of an office received in good 
faith, it provides no basis for recovery of compensation not. actually 
received. Accordingly, there is no basis for payment of the voucher 
for retired pay for the period February 1 through 9, 1964, and the 
voucher will be retained here. 


[B-154678] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
At Port Prior to Reporting Aboard Vessel 

A Coast Guard officer who performs temporary duty at the nume port of the 
vessel designated as his new permanent duty station, and where he had estab- 
lished a home for his family prior to reporting on board the vessel, may be paid 
per diem allowances for the period of temporary duty, the officer while performing 
the temporary duty having remained in a travel status until he reported to the 
vessel to which assigned, paragraph 3050-3 of the Joint Travel Regulations, pro- 
viding that a travel status terminates when a member reaches the port to which 
he has been ordered if the vessel to which he is reporting is in port only applying 
if a member reports directly to the vessel, and the payment of per diem to the 
officer is not barred by the fact that he established a home for his family in the 
city where he is directed to perform temporary duty or by the proximity of the 
temporary duty station to his permanent duty station. 


To I. C. Schuler, United States Coast Guard, November 4, 1964: 


Reference is made to your letter dated June 29, 1964, FP-5, with 
enclosures, forwarded here by the Commandant of the Coast Guard, 
requesting that a determination of entitlement be made on the claim 
of Lieutenant (jg) Raymond J. Houttekier (7049) USOG, for per 
diem allowances while performing temporary duty under the cireum- 
stances stated below. 

By permanent change of station orders dated December 17, 1963, 
as amended, the officer was detached from the U.S.C.G.C. Bibb (WPG- 
31) at Boston, Massachusetts, on March 9, 1964, and authorized 30 
days’ leave after which he was directed to report to the Office, Com- 
mander, Third Coast Guard District, New York, New York, for tempo- 
rary duty and further transfer, when directed by that commander, to 
the U.S.C.G.C. Cape Gull (WPB-95304) at New York, New York. 
The record shows that he moved his dependents at Government expense 
from Malden, Massachusetts, to Staten Island, New York, on or about 
March 9, 1964, for the purpose of establishing a residence in the home 
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port of his duty station. After availing himself of authorized leave 
granted en route, he reported for temporary duty at New York, New 
York, on April 10, 1964, which he completed on May 4, 1964. On that 
day he reported on board the Cape Gull. He now claims per diem 
allowances for temporary duty ashore at New York, New York, for 
the period from April 11 to May 4, 1964. 

It appears that. the question in the matter is whether he may be con- 
sidered away from his duty station for per diem purposes prior to 
reporting for duty on board the Cape Gull since the vessel was in port 
at. New York, its home port when he reported for temporary duty and 
he had established a residence there for his dependents. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regu- 
lations prescribed by the Secretaries concerned, members of the uni- 
formed services shall be entitled to receive travel and transportation 
allowances for travel performed under competent orders upon a perma- 
nent change of station, or otherwise, or when away from their desig- 
nated post. of duty. Paragraph 3050-1 of the Joint Travel Regulations 
provides that members are entitled to travel and transportation allow- 
ances only while actually in a travel status, and they shall be deemed 
to be in a travel status while performing travel “away from their 
permanent duty station” upon public business. Under paragraph 
3050-8 of the regulations, a travel status for such purposes, commenc- 
ing upon departure from the old station under change of station orders, 
terminates when the member reports at the new duty station, 

* * * except that travel status terminates when the member reaches the port 
to which he has been ordered if the vessel to which he is reporting for duty is 
already in port. 

Paragraph 1150-10a of such regulations defines a permanent duty 
station as the “post of duty or official station (including the home port 
or home yard of a vessel insofar as transportation of dependents and 
household goods is concerned) to which a member is assigned or at- 
tached for duty other than for ‘temporary duty’ or ‘temporary addi- 
tional duty,’ the limits of which will be the corporate limits of the city 
or town in which the member is stationed * * *.” 

Paragraphs 1150-10a and 3050 of the Joint Travel Regulations and 
decisions of this Office establish that a vessel is the permanent station 
of a member who is assigned to duty on board such vessel; that the 
home yard and home port of the vessel are included as a part of the 
permanent station only insofar as concerns transportation of depend- 
ents and household effects and that a member’s vessel must be viewed 
as his permanent station as far as entitlement. to per diem while in a 
travel status away from his permanent station is concerned. Also, 
the fact that an officer is directed to perform temporary duty in a 
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city in which he has established a home for his family, has not been 
regarded as a circumstance which affects his right to per diem other- 
wise payable to him. B-i27774, August 2, 1956, and 40 Comp. Gen. 
271. Neither has the proximity of a temporary duty station to the 
permanent duty station to which a member is to report under perma- 
nent change of station orders which direct temporary duty en route, 
been considered as a bar to the payment of per diem. 37 Comp. Gen. 
669. 

Based on the foregoing, it appears that Lieutenant Houttekier’s 
travel status under the orders of December 17, 1963, as amended, did 
not end until he reported on board the Cape Gull on May 4, 1964, unless 
the above-quoted provision in paragraph 3050-3 operated to terminate 
such status upon his arrival in New York for temporary duty. While 
the regulation does not specifically so provide, it apparently was 
intended to apply only to those cases in which the member is expected 
under the terms of his orders to report directly to the vessel for duty 
upon his arrival at the port in which the vessel is located. It is not 
believed, however, that it was intended that the regulation would oper- 
ate to terminate the member’s travel status in cases where he is di- 
rected to perform temporary duty at the port in which the vessel is 
located before reporting to the vessel for duty, even though such port 
might be the home yard or home port of the vessel. 

Consequently, since Lieutenant Houttekier was directed by his 
orders to report to the Office of the Commander, Third Coast Guard 
District, for temporary duty and for further transfer, when directed 
by that commander, to the Cape Gull, it is concluded that he remained 
in a travel status while in New York in the performance of temporary 
duty assigned there for the period April 11 to May 4, 1964. 

Accordingly, payment of the voucher, returned herewith together 
with supporting papers, is authorized. 


[B-155398] 


Compensation—Increases—Quality Increases 


A high quality performance step increase authorized pursuant to the Classifi- 
cation Act Amendments of 1962 (5 U.S.C. 1122), which had been approved but 
not given effect prior to the transfer of an employee may not be given effect by 
the department to which the employee had transferred, the rule that an increase 
in compensation resulting from discretionary administrative action becomes 
effective on the date the administrative officer vested with proper authority 
approves the increase, or on such later date as he may specify, applying to the 
quality increases authorized under 5 U.S.C. 1122, and the employee transferring 
from the department which had authorized the quality increase before the effec- 
tive date of the increase may not be given the benefit of the increase in the 
department to which transferred. 
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To the Chairman, United States Civil Service Commission, November 


4, 1964: 


We refer to your letter of October 14, 1964, concerning the entitle- 
ment of an employee to an increase in compensation authorized under 
section 702 of the Classification Act of 1949 after his transfer from 
the department by which such increase was authorized. 

The salary increase in question is that provided by section 603 of 
the Classification Act Amendments of 1962, approved October 11, 
1962, Public Law 87-793 (Title II), 76 Stat. 847, amending section 702 
of the Classification Act of 1949, 5 U.S.C. 1122, in pertinent part 
as follows: 

Sec. 702. (a) Within the limit of available appropriations and in accordance 
with regulations prescribed by the Commission, the head of each department 
is authorized to grant additional step-increases in recognition of high quality 
performance above that ordinarily found in the type of position concerned. 
Step-increases under this section shall be in addition to those under section 701 
and shall not be construed to be an equivalent increase in compensation within 
the meaning of subsection (a) of section 701. 

The particular circumstances giving rise to your request for a deci- 
sion and the specific questions you ask are as follows: 

An employee transferred from one department to another on May 10, 1964. 
The receiving establishment set his compensation at the same grade and rate 
the records showed him to have last held with the first department. Upon 
receipt of his personnel folder, it found that the first department head approved 


a quality increase for him on May 5, 1964, but because of the intervening 
transfer it had not gone into effect. 


* + * * * * * 

We would appreciate your decision on the questions (1) whether a quality 
increase which was officially approved before a transfer, to be effective the 
beginning of the next pay period, may be given effect by an agency to which 
the employee transfers on or before the due date; and (2) if so, whether the 
receiving agency may retroactively give effect to such an increase if it deter- 
mines that it would have done so upon transfer if it had known of its pendency 
in the former agency. 

We were informally advised that the question before you involves 
an employee who did transfer some days before the date on which a 
quality increase was to become effective. We will limit our considera- 
tion of the questions presented to that factual situation. 

An increase in compensation which results from discretionary 
administrative action becomes effective on the date the administrative 
officer vested with proper authority approves such increase or on such 
later date as he may specify, 21 Comp. Gen. 95; 40 id. 184. We are 
aware of no reason why that rule should not be applied to quality 
increases authorized under section 702 of the Classification Act of 
1949. Therefore, if the employee involved was transferred from 
employment in the department which authorized the quality increase 
before the effective date thereof he may not be given the benefit of 
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such increase in the department to which he transferred. Your first 
question is answered in the negative. 
In view of the answer to your first question no answer to your 


second question is required. 


[B-155248) 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Maximum Limitation—Calendar Year Basis 


A retired Regular officer of the uniformed services who earns a combination of 
annual civilian and retired pay at a rate in excess of the $10,000 limitation 
prescribed in section 212 of the Economy Act, 5 U.S.C. 59a, prior to December 
1, 1964, the effective date of the Dual Compensation Act, which repealed sec- 
tion 212, is subject to an appropriate reduction in his retired pay for the period 
January 1 to November 30, 1964, and as it is impossible to give literal effect 
to the Schuyler (148 Ct. Cl. 479) and Dellinger (157 Ct. Cl. 471) cases estab- 
lishing the rule that a calendar year is the appropriate period for applying 
the required reduction, an adjustment in harmony with those cases would be 
to apply the civilian employment income received through November 30, 1964, 
plus retired pay entitlement through that date to eleven-twelfths of the $10,000 
limitation authorized to be earned in a calendar year. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Leave-Without-Pay From Civilian Employment 


When a retired Regular officer whose retired pay under section 201(a) 
of the Dual Compensation Act, approved August 19, 1964, is subject to a re- 
duction by reason of full-time civilian employment is in a leave-without-pay 
status from his civilian position, no deduction in his retired pay is required 
for any day the officer is in a leave-without-pay status for the entire day and 
receives no pay for that day, the leave-without-pay period not having consti- 
tuted a factor for consideration in determining the applicability of the dual 
compensation limitation prescribed in section ‘212 of the Economy Act of 1932, 
5 U.S.C. 59a, and nothing in the legislative history of the 1964 act evidencing 
intent to withhold retired or retirement pay for any period an officer or em- 
ployee on a full-time basis is in a nonpay status in his civilian employment. 


Compensation—Double—Exemptions—Dual Compensation Act— 
Temporary, Part-Time, Etc., Employment 


When a retired Regular officer is employed temporarily before December 1, 
1964, the effective date of the Dual Compensation Act, approved August 19, 
1964, and the employment extends beyond that date, the beginning date for 
the computation of the first 30-day exemption period of employment provided 
under section 201(c) of the act from reduction in retired or retirement pay 
applies to the first 30 days for which the employee receives salary after 
November 30, 1964. 


To the Secretary of Defense, November 5, 1964: 


Reference is made to letter of the Assistant Secretary of Defense 
(Comptroller), dated September 22, 1964, requesting a decision on 
certain questions which have arisen in connection with the imple- 
mentation of the Dual Compensation Act, approved August 19, 1964, 
Public Law 88-448, 78 Stat. 484. The questions are contained in 
Committee Action No. 349 of the Department of Defense Military 
Pay and Allowance Committee as follows: 
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1. A retired Regular officer is now subject to dual compensation under 5 
U.S.C. 59a. He elects coverage under Public Law 88-448. How is the com- 
bined civilian and retired pay income to be computed for the purpose of the 
$10,000 calendar year 1964 income limitation under the prior law: 

a. by using the full civilian employment income for 1964, including that for 
December, combined with retired pay for 1964, including that for December 
computed before applying the reduction required by section 201(a), PL 88-448? 

b. by using the civilian employment income received only through Novem- 
ber 1964, combined with retired pay entitlement through November 1964 only? 

ce. by using the full civilian employment income for 1964 (including that for 
December) combined with retired pay for 1964, but including for December 
only the reduced retired pay received after applying the reduction formula 
required by section 201(a), PL 88-448? 

d. by any other formula? 

2. Is a retired Regular officer who is entitled to reduced retired pay under 
PL 88-448, by reason of full time civilian employment, entitled to full retired 
pay for days he is in a leave-without-pay status from his civilian position? 

3. What is the beginning date for computation of the first 30-day period of 
employment under section 201(c), PL 88-448, when a retired Regular officer is 


employed temporarily before 1 December 1964 and such employment extends 
beyond that date? 


Under the provisions of subsection 403(a) of Public Law 88-448, 
subsections 201(a) and (f) of the act will become effective on De- 
cember 1, 1964. Pursuant to the provisions thereof a retired officer 
of any Regular component of the uniformed services will have until 
March 1, 1965, to make an election for coverage under Public Law 
88-448. If timely filed, such election is effective from December 1, 
1964 (see B-155184, October 5, 1964, 44 Comp. Gen. 186), and is 
irrevocable. 

In construing the $10,000 limitation provisions of section 212(a) 
of the Economy Act of June 30, 1932, Ch. 314, 47 Stat. 406, as 
amended, 5 U.S.C. 59a—repealed as of December 1, 1964, by sub- 
sections 402(a) (20) and 403(a) of Public Law 88-448, 78 Stat. 494 
and 496, respectively—our decisions consistently have held that it is 
the annual rate of civilian compensation and retired pay that con- 
trols in determining the amount to be withheld from current pay- 
ments of retired pay irrespective of the total amount of civilian 
compensation and retired pay received or expected during the calen- 
dar year or fraction thereof. Consequently, an appropriate reduc- 
tion is required to be made under section 212(a) in any case involving 
a combination of annual civilian compensation and retired pay at 
a rate in excess of $10,000 for the period from January 1 to Novem- 
ber 30, 1964, inclusive. 

The cases of Schuyler v. United States, 148 Ct. Cl. 479 (1960), and 
Dellinger v. United States, 157 Ct. Cl. 471 (1962), established the 
rule that the appropriate period of time intended to be used for the 
purpose of applying the provisions of subsection 212(b) of the Econ- 
omy Act, 5 U.S.C. 59a(b), is a calendar year. In our decision 
dated August 2, 1962, B-149203, 42 Comp. Gen. 71, we stated that 
we had decided to accept and follow the court’s decisions in the 
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Schuyler and Dellinger cases as a precedent for retroactive payment 
of retired pay (in addition to civilian compensation) in those cases 
where the retired officer concerned is determined to be entitled to an 
amount of retired pay withheld from him during a calendar year 
because the total amount received for that year, as compensation for 
service as a civilian officer or employee and retired pay as a com- 
missioned officer of the Armed Forces, amounted to less than $10,000. 

Since section 212 of the Economy Act will not be in effect at the 
end of the calendar year 1964, it is not possible to give literal effect 
to the Schuwer and Dellinger cases. In such circumstances it appears 
proper to permit an adjustment under section 212(b) as of November 
30, 1964, which will be in harmony with those cases viz., by applying 
the civilian employment income received through November 30, 1964, 
plus retired pay entitlement through that date, to eleven-twelfths of 
the limitation authorized to be earned in a calendar year (eleven- 
twelfths of $10,000). Question 1 is answered accordingly. 

Subsection 201(a) of Public Law 88-448 provides, in pertinent part, 
as follows: 


Except as provided by subsections (b), (c), and (e), of this section, a retired 
officer of any regular component of the uniformed services shall receive the full 
salary of any civilian office which he holds, but during a period for which he 
receives salary, his retired or retirement pay shall be reduced to an annual rate 
equal to the first $2,000 of such pay plus one-half of the remainder, if any. * * * 


Subsection 201(c) of the act provides as follows: 


The reduction in retired or retirement pay required by subsection (a) of this 
section shall not apply to a retired officer of any regular component of the 
uniformed services employed on a temporary (full-time or part-time) basis. 
any other part-time basis, or any intermittent basis, for the first thirty-day period 
for which he receives salary. The exemption from reduction in retired or retire- 
ment pay provided by this subsection shall not apply to a period longer than— 

(1) the first thirty-day period for which he receives salary under any one 
appointment’ from the civilian office in which he is employed, if he is serving 
under not more than one appointment, and 

(2) the first period for which he receives salary under more than one appoint- 
ment, in any fiscal year, which consists in the aggregate of thirty days, from all 
civilian offices in which he is employed, if he is serving under more than one 
appointment in such fiscal year. 


For the purposes of subsections 201(a) and (c), subsection 201(d) 
defines the term “period for which he receives salary” to mean “the 
full calendar period for which he receives salary when employed on a 
full-time basis but only the days for which he actually receives salary 
when employed on a part-time or intermittent basis.” 

Concerning question 2, it has been considered that a period during 
which a civilian officer or employee is in a nonpay status in his 
civilian office or position does not constitute a factor for considera- 
tion in determining the applicability of the dual compensation lim- 
itation prescribed by section 212 of the Economy Act of June 30, 1932. 
See 12 Comp. Gen. 448; 15 id. 706, 709. While it is possible to construe 
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subsections 201(a) and (d) of Public Law 88-448 as requiring a 
different conclusion, it is our view that the statutory provisions should 
be so construed only if the legislative history thereof is so clear to 
that effect as to leave no room for doubt concerning the legislative 
intent. It is understood that in using the words “the full calendar 
period” the persons who drafted the then proposed legislation had 
in mind the inclusion of Saturdays and Sundays. Since we have 
been unable to find any specific evidence in the legislative history of 
Public Law 88-448, or otherwise, of an intent by Congress to with- 
hold retired or retirement pay for any period an officer or employee 
on a full-time basis is in a nonpay status on workdays in his civilian 
office or position, the conclusion appears warranted that no deduction 
in retired pay or retirement pay is required under subsection 201 (a) 
for any day on which a full-time employee is in a leave-without-pay 
status (for the entire day) and therefore receives no salary for that 
day. Question 2 is answered accordingly. 

In view of the fact that the reduction exemption provision of 
section 201(c) of Public Law 88~448 is effective December 1, 1964, 
it would seem that if a retired officer of a Regular component is to 
receive the full benefit of that exemption for the “first thirty-day 
period for which he receives salary,” the period for which he receives 
salary must be considered as commencing not earjier than the effective 
date of such exemption. Since we believe that the Congress intended 
that all officers covered by section 201(a) should receive equal treat- 
ment in this respect, question 3 is answered by saying that the 30-day 
exemption from reduction in retired or retirement pay provided by 
subsection 201(c) applies to the first 30 days for which the employee 
receives salary after November 30, 1964. 


[B-152506] 


Pay—Retired—Annuity Elections for Dependents—Annulment of 
Widow’s Remarriage 


The monthly payments of annuity to the widow of a retired officer of the uni- 
formed services under the Retired Serviceman’s Family Protection Plan which 
were terminated upon her remarriage may be reinstated, the purported “mar- 
riage,” although voidable only, having been annulled by court decree from its 
inception upon the proof of fraud, and no annuity payments having been made 
to any children during the interim period, the monthly annuity payments may 
be reinstated from the beginning of the month in which the separation of the 
parties occurred, but not for any earlier period. 


To N. R. Breningstall, Department of the Air Force, November 6, 
1964: 

Further reference is made to your letter of August 21, 1964, request- 
ing an advance decision on the propriety of payment of a voucher 
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for $1,317.04, representing annuity under the Retired Serviceman’s 
Family Protection Plan for the period November 1, 1963, through 
June 30, 1964, in favor of Mrs. Rozella Z. Marks, as unremarried widow 
of Major Howard T. Marks, AO 82 9259, retired, deceased. Your 
request was forwarded here by letter dated September 15, 1964, from 
Headquarters, United States Air Force, and was approved by the 
Department of Defense Military Pay and Allowance Committee as 
Air Force Request No. DO-AF-804. 

You say that Major Marks died January 24, 1957; that his widow 
was paid a monthly annuity under option 3 of the Retired Service- 
man’s Family Protection Plan, 10 U.S.C. 1431-1446; and that the 
annuity payments were terminated October 31, 1963, due to her 
remarriage, on November 8, 1963, to John R. Fricks. You forwarded 
a copy of final decree of annulment to this marriage, dated June 23, 
1964, wherein the Circuit Court of Montgomery County, Alabama, 
upon the allegation and proof of fraud and that the purported mar- 
riage was not consummated, declared this marriage null and void 
and of no legal effect and annulled the marriage from its inception, 
as if it had never occurred. No annuity payments had been established 
on behalf of any children of Major Marks subsequent to the “remar- 
riage” of Mrs. Marks and she has claimed annuity payments as 
unremarried widow retroactive to November 1, 1963. In view of 
the doubt as to whether she is entitled to the annuity claimed, you 
have referred the matter here for decision in accordance with the 
instruction contained in our decision, B-152506, of January 30, 1964, 
43 Comp. Gen. 531. 

Under the law of the State of Alabama, where the alleged marriage 
was solemnized and declared a nullity, annulment is not a statutory 
remedy, but is within the general equity powers of the courts with 
respect to contracts. Constantine v. Constantine, 72 So. 2d 831, and 
cases cited in that decision. A marriage procured by fraud of such 
character as to go to the essence of the marriage and effect the free 
conduct of the injured party may be annulled. Hyslop v. Hyslop, 
2 So. 2d 443. 

Thus, while the “marriage” in this case was voidable only, not 
absolutely and intrinsically void, the court, acting within the scope 
of its authority based on the evidence before it, declared the marriage 
void from its inception. Since no annuity has been paid to any children 
in the interim, and since the voidable marriage has been annulled 
from its inception, the annuity may be reinstated from the beginning 
of the month in which the separation of the parties occurred but not 
for any earlier period. Accordingly, the voucher, which is returned 
herewith, may be paid, if the parties separated permanently before 
the end of November 1963. If they separated in a subsequent month, 
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the voucher should be adjusted to cover the period commencing with 
that month. Compare 10 U.S.C. 1437. 


([B-155122] 


Contracts—Awards—Small Business Concerns—Size—Partial Per- 
formance by Other Than Small Business 


The determination of the Small Business Administration Size Appeals Board 
that the low bidder under a total small business set-aside for furnishing dairy 
products, a milk producers association organized to sell the raw milk products 
of its members, qualifies as a small business concern under pararaph 121.3-8(c) 
of the Small Business Size Standards regulation is a conclusive determination 
pursuant to 15 U.S.C. 637(b) (6) as to the small business status of the organiza- 
tion on the basis of substantial evidence that the services to be purchased from 
the dairy, held by the Size Standard Division not to be a small business con- 
cern, to process the raw milk into the finished products to be furnished the Gov- 
ernment will not be so extensive as to convert the products of the milk producers 
organization into those of the dairy, and whether the low bidder is a manufacturer 
or dealer under the Walsh-Healey Public Contracts Act is for determination 
by the contracting officer, subject to review by the Department of Labor. 


To Riddle, O’Herin & Newberry, November 6, 1964: 


By telegram dated September 7, 1964, and subsequent correspond- 
ence, you protested, on behalf of Sunny Hill Farms Dairy Co., Inc., 
against the award of a contract to the Central Arkansas Milk Pro- 
ducers Association (CAMPA) by the Department of the Air Force 
under invitation for bids No. 03-601-64-53, covering the procurement 
of dairy products by Blytheville Air Force Base. 

The invitation dated June 4, 1964, requested bids under a total small 
business set-aside for furnishing dairy products for the period Au- 
gust 1, 1964, or from date of award if subsequent thereto, to July 31, 
1965. Bids were opened on July 10, 1964, and it appeared that 
CAMPA submitted the lowest aggregate bid in the amount of 
$163,519.51, less a prompt payment discount of 1 percent, 10 days, and 
Sunny Hill submitted the next lowest aggregate bid in the amount 
of $164,437.58, net. Sunny Hill filed a formal protest on July 11, 1964, 
with the Small Business Administration (SBA) regional office alleging 
that CAMPA is not a small business firm. The procurement office 
on the same day requested the SBA regional officer to make a size deter- 
mination of CAMPA. The basis of the size protest was as follows: 

») That the bid made by the Central Arkansas Milk Producers Association is 
non-responsive and should be rejected because the said Central Arkansas Milk 
Producers Association is not a small business for purposes of government pro- 


curement preference under the category of milk manufacturers, for the following 
reasons : 

a) The Central Arkansas Milk Producers Association has sales in excess of 
$10,000,000.00 for the last fiscal year prior to the bid date of July 1, 1964. 

b) The Central Arkansas Milk Producers Association is a cooperative orga- 
nized for the purpose of selling the raw milk produced by its members. 


794-032 O-66— 20 
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d) The Central Arkansas Milk Producers Associaton has contracted with the 
Foremost Diary Company of Paragould, Arkansas for the manufacture and 
processing of raw milk to the finished milk products that will be used to fulfill 
this said government contract, and that the said Foremost Dairy Company is not 
a small business as defined by the Small Business Administration for purposes of 
government procurement preference under the category of milk manufacturers. 


On August 3, 1964, the Director, Size Standards Division, SBA, 

determined that CAMPA was not a small business for the purposes 
of Government procurement. That determination read in part: 
* * * We have determined that CAMPA has no affiliates and that its total aver- 
age employment is less than 500 persons. However, we understand that if 
CAMPA were to receive this award, it proposes to deliver in the performance of 
the contract dairy products processed, i.e., manufactured, by a concern which does 
not qualify as a smal) business. Paragraph 121.3-8(c) of the Small Business 
Size Standards regulation provides that, except in the case of construction or 
service contracts, a concern submitting a bid in its own name on a procurement 
reserved for small business but which proposes to furnish a product not manu- 
factured by said bidder, is a small business only if (1) its employment does not 
exceed 500 persons and (2) it will furnish in the performance of the contract the 
products of a small business manufacturer or producer. For size determination 
purposes, the concern that produces the end item is considered as being the 
manufacturer of the product being purchased. In view of the above, we have 
determined that CAMPA is not, repeat not a small business concern for the pur- 
pose of the procurement in queston because products it will deliver are to be 
manufactured by a concern which does not qualify as a small business. 


Thereafter, on August 10, 1964, CAMPA appealed from this deter- 
mination to the SBA Size Appeals Board. On September 3, 1964, the 
Appeals Board sustained the appeal of CAMPA on the basis that the 
dairy products to be furnished are products of CAMPA ; that CAMPA 
will be purchasing the services, as distinguished from the products, 
of Foremost Dairies, Inc., and that the services so purchased will not 
be so extensive as to convert the products of CAMPA into those of 
Foremost Dairies, Inc. 

It is contended by you that the findings of fact and the decision of 
the SBA Size Appeals Board are erroneous since “they are not based 
upon any evidence and are arbitrary and capricious and the conclu- 
sions of law contained in said decision are contrary to contractual and 
statutory provisions and the legal principles concerning determina- 
tion of small business status.” Also, you contend that such decision 
is contrary to Armed Services Procurement Regulation 1-903.1(vi) 
and 12-601, et seg., concerning the qualification of a responsible 
prospective contractor under the Walsh-Healey Public Contracts Act, 
citing in that connection 37 Comp. Gen. 676. 

The question whether a bidder is a manufacturer or a regular dealer 
under the Walsh-Healey Act, 41 U.S.C. 35, is for determination in the 
first instance by the contracting agency subject, however, to review by 
the Department of Labor. SBA has no original or appellate juris- 
diction with respect to the status of a bidder, small or large, under the 
Walsh-Healey Public Contracts Act. 37 Comp. Gen. 676; B-144614, 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 273 


January 5, 1961; B-123889, May 20, 1955; B-151552, April 30, 1964. 
The Size Appeals Board did not, and could not, conclusively determine 
CAMPA’s status as a regular dealer or manufacture of dairy prod- 
ucts. Rather, it considered whether CAMPA would furnish products 
manufactured by a small business concern for the sole purpose of 
determining its status under section 121.3-8(b) of the SBA Size regu- 
lations. This regulation, promulgated pursuant to 15 U.S.C. 
& ’ g 

634(b) (6), provides as follows: 

(b) Definition of small business nonmanufacturer. Any concern which sub- 
mits a bid or offer in its own name, other than a construction or service con- 
tract, but which proposes to furnish a product not manufactured by said bidder 
or offerer, is deemed to be a small business concern when : 

(1) It is a small business concern within the meaning of paragraph (a) of 
this section, and 

(2) In the case of Government procurement reserved for or involving the 
preferential treatment of small businesses, such nonmanufacturer shall furnish 
in the performance of the contract the products of a small business manufac- 


turer or producer which products are manufactured or produced in the United 
States: * * * 


Under 15 U.S.C. 637(b) (6), SBA is authorized to determine which 
firms within any industry are to be designated as small business con- 
cerns for purposes of Government procurement. This provision of 
law further states that “Offices of the Government having procure- 
ment or lending powers * * * shall accept as conclusive the Adminis- 
tration’s determination as to which enterprises are to be designated 
‘small-business concerns’, as authorized and directed under this para- 
graph.” Regulations of SBA, defining a small business concern, have 
the force and effect of law. Otis Steel Products Corporation v. United 
States, 161 Ct. Cl. 694, 316 F. 2d 937. In the case of Springfield White 
Castle Company v. Foley, United States District Court for the Western 
District of Missouri, May 27, 1964, the court, in considering an action 
to determine whether a decision by SBA that the plaintiff was not a 
small business concern was erroneous and not supported by substantial 
evidence, held in pertinent part: 

Before embarking on a discussion of the facts it should first be pointed out 
that if the determination of the Administrator is supported by substantial evi- 
dence, then that decision is final unless erroneous as a matter of law. § 1009, 
Title 5, U.S.C. In the present case the plaintiff does not quarrel with the validity 
of the regulations under which it was determined that plaintiff is not a small 
business, but plaintiff asserts that the finding of the administrator is not sup- 
ported by substantial evidence. While this Court might, if making the original 
determination, reach a result different than that reached by the Administrator, 


if the finding of the Administrator is supported by substantial evidence then the 
finding of the Administrator must stand as final. * * * 


The court in that case held that the SBA decision was supported by 
substantial evidence. 

For substantially the same reason as stated by the court in the above 
case and since the decision of the SBA, by statute, is “conclusive,” we 
find no legal basis to question the determination that CAMPA is small 
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business for the purposes of Government procurement. Accordingly, 
your protest is denied. 


[B-24647] 


Holidays—Failure to Report for Administratively Required Duty 


The refusal of an employee to work on a holiday, in compliance with an adminis- 
trative order requiring his services, for reason which the agency determines to 
be unjustifiable is grounds for deduction of compensation for that day, even 
though the employee has earned annual leave to his credit. 


Officers and Employees—Adverse Personnel Actions—Compensa- 
tion Denial for Failure to Report for Duty 


The denial of compensation to an employee for an unjustifiable refusal to work 
on a holiday in compliance with an administrative order requiring his services, 
on such holiday, need not, under current leave regulations, be regarded as in the 
nature of a disciplinary action or an adverse action because the employee by 
his own action has failed to be available for duty on the holiday. 21 Comp. Gen. 
901, amplified. 


Compensation—Withholding—Failure to Report for Administra- 
tively Required Duty 


The rule that an employee who unjustifiably refuses to work on a regular work- 
day is not entitled to compensation for that day and the agency is not required 
to change the absence to annual leave is applicable to holidays on which an 
employee unjustifiably refuses to work, in compliance with an administrative 
order, for purposes of placing the employee in a leave without pay status and 
deducting compensation for such failure to be available for duty on the holiday. 


To the Chairman, United States Civil Service Commission, November 


9, 1964: 


Your letter of October 26, 1964, requests our decision whether or 
not we consider the statement in our decision, 21 Comp. Gen. 901, of 
April 2, 1942, quoted below, as being obsolete. 

The statement, which concerned a holiday, was in response to this 
question : 


3. Would it be proper, therefore, to carry in a leave-without-pay status an 
employee who had been officially notified to work on February 23 but who was 
absent on that day for some personal reason, (#) although he had sufficient 
earned annual leave to his credit, and (b) in the event he had no annual leave 
to his credit? 


The statement referred to by you, is as follows: 


Also, it is within administrative discretion as in the nature of a disciplinary 
measure to refuse to authorize or approve absence on February 23, 1942, and 
to deduct one day’s pay for failure to work on the holiday under the general 
administrative order, if it be determined administratively that the exigencies of 
the situation in the individual case do not justify administrative action excus- 
ing the employee from working because of the occurrence of the holiday, par- 
ticularly where there was any reason to believe an employee was deliberately 
trying to avail himself of an absence because it would not be charged as leave. 
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We also said in specific answer to the question that : 


Questions 3(a) and (b) are answered in the negative. Whether in this case 
there should be deducted one day’s pay for failure to work on the holiday is for 
administrative determination. 

You indicate that you question the continued validity of this state- 
ment because the decision was rendered before the Veterans Preference 
Act, 5 U.S.C. 851 note, and the 1948 amendment to the Lloyd- 
LaFollette Act (5 U.S.C. 652), and before employees in general 
received anything in addition to their basic pay for actually working 
on a holiday. 

We do not consider the statement in the decision of April 2, 1942, 
as obsolete except for that part which ind.cates that the deduction of 
pay for the holiday is in the nature of a disciplinary measure. Appar- 
ently that part of the statement was influenced by the provision in the 
leave regulations at that time that an employee could not be granted 
leave without pay when he had annual leave to his credit. No such 
provision is contained in the current leave regulations. 

An employee who unjustifiedly refuses to work on an ordinary work- 
day is not entitled to his regular compensation for that day and an 
agency is not required to charge such an absence to annual leave. The 
fact that the day on which the employee refuses to work is a holiday 
does not change the situation in regard to entitlement to regular com- 
pensation. Moreover, we do not view the mere denial of compensa- 
tion for that day under the related circumstances as an adverse action 
(suspension from service) because an employee, by his own action, has 
failed to be available for duty on the holiday. 

There is no requirement that an employee must be excused from work 
on a holiday and paid his regular compensation for that day regard- 
less of the need for his services. Rather, it is established that the 
head of a department or agency may require the services of employees 
on a holiday in cases of necessity or emergency. See, generally, 22 
Comp. Gen. 762. Once an employee has absented himself from work 
contrary to an administrative order, the issue is whether or not the 
employee has justifiable grounds for refusing to work. An unjustifi- 
able refusal to work on a holiday in compliance with a proper order to 
work would be grounds for deduction of pay for that day. The deter- 
mination whether the refusal was so unjustified as to warrant deduc- 
tion of pay is an administrative responsibility. This, in effect, is our 
amplified view of the referred-to holding in 21 Comp. Gen. 901. Of 
course, any applicable laws, regulations or procedures which now exist 
or should come into existence concerning such an action should be 
followed by the agency. Also, any suspension or other action taken as 
a disciplinary action by the agency which would affect the employee’s 
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entitlement to pay for any other day than the particular day on which 
he refused to work would be subject to the laws, regulations and pro- 
cedures applicable to such actions. 


[.B-155385] 


Pay—Retired—Annuity Elections for Dependents—Termination— 


Children Reaching Eighteen Years of Age 


When the youngest child of a retired Navy officer who elected to receive reduced 
retired pay to provide survivorship annuities for his sons reached the aged of 18, 
on June 1, 1964, the officer no longer had an eligible beneficiary under the Retired 
Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1436, and no deduction is 
required to be made from his retired pay for the month of June, the eligibility 
of the youngest son to receive an annuity pursuant to section 1435 having termi- 
nated the instant before the commencement of his 18th birthday on June 1, 1964. 
in the absence of a showing of incapability of self-support, and section 1434(c) 
not contemplating a deduction of retired pay for a particular month if all 
eligible beneficiaries had ceased to exist before that month began. 


To Commander M. L. Conner, Department of the Navy, November 
9, 1964: 


By second indorsement dated October 12, 1964, Submission Num- 
ber DO-N-808, the Comptroller of the Navy forwarded your letter of 
September 22, 1964, requesting an advance decision as to the date on 
which Admiral Felix B. Stump, USN, Retired, should be considered 
as having no eligible beneficiary under the Retired Serviceman’s 
Family Protection Plan, Chapter 73, Title 10, U.S. Code, sections 1431- 
1446, 

You say that since August 1, 1958, date of retirement, Admiral 
Stump has received reduced retired pay by reason of his election 
of option 2 combined with option 4 at 14 of such retired pay under 10 
U.S.C. 1431. The copy of his election forwarded with your letter 
discloses that his two children, born February 2, 1942, and June 1, 
1946, were his only eligible beneficiaries at the time of his retirement. 
The older child became 18 years of age and ineligible in February 
1960, and the eighteenth birthday of the younger child, Felix B. Stump, 
Jr., was June 1, 1964. Question arises as to whether for the purposes 
of 10 U.S.C. 1434(c) and 1435, he became 18 years of age on June 1, 
1964, or on May 31, 1964; and thus whether deductions from Admiral 
Stump’s retired pay should have continued through June or should 
have terminated after May 1964. 

Under the provisions of 10 U.S.C. 1434(c) any annuity elected 
under subparagraph (a) or any combination of annuities under sub- 
paragraph (b) may provide, at the elector’s option, that no deduction 
may be made from his retired or retainer pay after the last day of the 
month in which there is no beneficiary who would be eligible for the 
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annuity if the elector died. Eligible beneficiaries are defined in 10 
U.S.C. 1435 and include among others, children of the member who 
are “under 18 years of age.” 

The time when a person attains a given age has been given different 
interpretations and there is authority for the view that the event occurs 
at the first moment of the day preceding the anniversary of his birth. 
However, where statutory rights are fixed by certain limitations as 
to age, the meaning and purpose of the law must be considered rather 
than the mere application of a fixed rule. Under the Retired Serv- 
iceman’s Family Protection Plan, it was the intent of the Congress 
to allow servicemen to provide an annuity for their surviving depend- 
ent minor children it apparently being contemplated that children 
“under 18 years of age” be considered to be dependents of the member 
without the necessity of proof of dependency since it was further pro- 
vided that children over 18 years “incapable of supporting themselves 
because of a mental defect or physical incapacity existing before their 
eighteenth birthday” would continue to be eligible to receive the an- 
nuity upon submission of appropriate proof. Thus the statute estab- 
lishes a definite instant in time when eligibility to receive the annuity 
terminates in the absence of a showing of incapability of self-support, 
that time being the instant before the commencement of the eighteenth 
birthday. While it appears that Felix B. Stump, Jr., would have con- 
tinued to qualify as an eligible beneficiary if he had sustained an 
injury on May 31, 1964, which rendered him permanently incapable of 
self-support, nothing that happened on his birthday, June 1, 1964, 
could have produced that result. We view 10 U.S.C. 1434(c) as 
not contemplating a deduction of retired pay for a particular month 
if all eligible beneficiaries had ceased to exist before that month began. 
Since Felix B. Stump, Jr., became ineligible to receive an annuity 
before June 1, 1964, no deduction from Admiral Stump’s retired pay 
was required for the month of June 1964. 


[B-155459}] 


Pay—Service Credits—Active Duty After Termination of Military 
Status 


The active military duty performed in good faith in a de facto status that’ is 
not prohibited by law is creditable service for basic and retired pay purposes and 
for determining retirement eligibility in all cases similar to that of an Air Force 
officer who having been inadvertently retained on active duty for approximately 
6 months after he should have been released from the temporary appointment he 
held under section 515(c) of the Officer Personnel Act of 1947, when the under- 
lying Reserve appointment on which his temporary appointment was based was 
terminated is considered to have rendered service not prohibited by law in good 
faith and in a de facto status and, therefore, entitled to count the service 
performed after the expiration of his commission in computing cumulative years 
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of service for active duty pay and retired pay purposes, and for determining 
eligibility to be retired with pay under laws authorizing retirement for length 
of service. 


To the Secretary of Defense, November 9, 1964: 


Reference is made to letter of October 21, 1964, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether an officer who was inadvertently retained on active duty after 
his commission expired is entitled to count for active duty pay and 
retirement purposes the period of approximately 6 months that he 
remained on active duty following the expiration of his appointment. 
Committee Action No. 351 of the Department of Defense Military 
Pay and Allowance Committee contains a discussion relating to the 
problem. 

The Committee Action states that the questions involved are as 
follows: 

Is an officer who was kept on active duty through error after his commission 
expired, entitled to count as creditable service for basic pay purposes the time 
so served during which he did not hold a valid commission? 

May such time be properly regarded as active service for retirement purposes? 

It is stated that a situation such as that contemplated in the ques- 
tions is presented in the following actual example. An officer serving 
on active duty under a temporary appointment in the Army of the 
United States was tendered a 5-year term appointment. under section 
37, National Defense Act, as amended (10 U.S.C. 351, et seq., 1946 
Ed.), as a captain, Air Force Reserve, which he accepted on March 
4, 1948. That appointment was extended to April 1, 1953, through 
the operation of section 1(c) of the Emergency Powers Continuation 
Act of July 3, 1952, Ch. 570, 66 Stat. 333, 10 U.S.C. 506d note (1952 
Ed.), and Executive Order No. 10397, dated September 25, 1952. 
At the time his Reserve appointment terminated the officer also held 
a temporary appointment under section 515(c) of the Officer Person- 
nel Act of 1947, Ch. 512, 61 Stat. 907, 10 U.S.C. 506d(c) (1952 Ed.), 
which appointment is also considered to have terminated on April 1, 
1953, since it was based on the underlying Reserve appointment. 
Since he had refused to accept an indefinite term Reserve appoint- 
ment, he should have been released from active duty prior to April 2, 
1953. However, he was not released from active duty until September 
20, 1953. It is stated that he is regarded as having been a de facto 
officer from April 2 to September 20, 1953. He now holds a commis- 
sion in the Air National Guard. 

In decision of March 19, 1953, 32 Comp. Gen. 397, we considered the 
cases of two persons who had served in the Marine Corps Reserve. In 
one case an alien served on active duty as a member of the Marine Corps 
Reserve for more than 3 years from May 1943 to January 1946. He 
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first enlisted in the Regular Marines Corps in November 1946 and 
served continuously on active duty through successive reenlistments in 
the Regular Marine Corps. At the time of his service in the Marine 
Corps Reserve the law provided that the Marine Corps Reserve should 
be composed of “male citizens of the United States,” but there ap- 
parently was no statutory bar at that time to enlistment of aliens in 
the Regular Marine Corps. We there said that the enlistment of an 
alien in the Marine Corps Reserve was in effect prohibited by law, and 
that his situation was comparable to that of a person who had enlisted 
in the National Guard before reaching the minimum age authorized 
by law for such enlistments, in which case we had held in decision of 
April 6, 1944, 23 Comp. Gen. 755, that he could count for longevity pay 
purposes only that portion of his National Guard service which was 
subsequent to his reaching the authorized statutory age for enlistment. 
Accordingly, in the decision of March 19, 1953, we concluded that, 
irrespective of whether the alien “* * * may be viewed as having 
served in a de facto status, it may not be concluded that the Congress 
intended to authorize credit and increased pay for service prohibited 
by law. That is, the law may not be applied as intending to reward 
that which the law prohibits.” We accordingly held that the enlisted 
member of the Regular Marine Corps there concerned is not entitled 
“to include the legally prohibited service in the Marine Corps Reserve” 
in the computation of his length of service for basic pay purposes. 

In the second case an American citizen, who enlisted in the Marine 
Corps Reserve on June 23, 1948, was discharged therefrom on June 22, 
1950, without having served on active duty. Notwithstanding such 
discharge, however, he complied with orders assigning him to active 
duty effective July 24, 1950, and remained on such active duty until 
his release therefrom on March 30, 1952, after it was discovered that he 
had been discharged in June 1950. Having enlisted in the Regular 
Marine Corps on April 1, 1952, the question presented was whether 
he was entitled to count such active service in the computation of his 
active duty pay. 

Noting that in Bennett v. United States, 19 Ct. Cl. 379 (1884), and 
Palen v. United States, 19 Ct. Cl. 389 (1884), the Court of Claims indi- 
cated that statutory provisions for increases in pay for length of serv- 
ice [longevity pay] intend a reward for long-continued actual active 
service and that it matters not whether the service was performed in a 
de jure or de facto status, and since it appeared that the service of the 
member involved in the decision of March 19, 1953, from July 1950 to 
March 1952 was performed in good faith in the belief by him and his 
superior officers that he legally was obligated to render such service, 
which was not prohibited by law and was rendered in a de facto enlisted 
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status, we concluded that he was entitled in the computation of his 
cumulative years of service for increases in active duty pay on account 
of length of service to include the period of his service from July 1950 
to March 1952 in a de facto status in the Marine Corps Reserve. 

Under the circumstances indicated above, it appears that the officer 
whose service is described in the Committee Action performed active 
duty from April 2 through September 20, 1953, in a de facto status and 
that such service was not otherwise prohibited by law. Accordingly, 
he may count such service in computing the cumulative years of service 
for active duty pay and retired pay purposes, and there is not apparent 
any reason why such service should not also be creditable in computing 
the years of service in determining eligibility to be retired with pay 
under laws authorizing retirement for length of service. Both ques- 
tions are answered in the affirmative with respect to this and similar 
cases if the service was rendered in good faith in a de facto status and 
was not in effect. prohibited by law. 


[B-154831] 


Pay—Retired—Annuity Elections for Dependents—Beneficiary 
Eligibility—Divorced Child 

The monthly survivorship annuity payments elected by an Army officer retired 
prior to November 1, 1953, the effective date of the Uniformed Services Contin- 
gency Option Act of 1953, redesignated the Retired Serviceman’s Family Protec- 
tion Plan, for a daughter then 51 years of age, incapable of self-support because 
of a mental condition existing prior to reaching the age of 18, and who was 
divorced in 1925, may be paid to the daughter, the term “unmarried” child as 
employed in 10 U.S.C. 1435(2) (A) meaning not having a husband or wife at the 
time of the service member's retirement or November 1, 1953, and without regard 
to a prior marriage, and the record establishing the daughter of the deceased 
officer was an unmarried child on November 1, 1958, within the purview of 10 
U.S.C. 1435(2) (A), incapable of self-support pursuant to 10 U.S.C. 1435(2) (B), 
she is entitled to receive annuity payments as an eligible beneficiary. 

To Colonel J. L. Clancy, Department of the Army, November 10, 
1964: 


Reference is made to your letter of April 28, 1964, and enclosures, 
forwarded here July 27, 1964, under No. DO-A-782, allocated by the 
Department of Defense Military Pay and Allowance Committee. You 
request a decision concerning the propriety of payment on a voucher 
stated in favor of Natalie Moreno, daughter of First Lieutenant 
Joaquin F. Moreno, XC-398082, retired, deceased. The voucher is 
stated in the amount of $102.17 and represents a survivorship annuity 
for the month of January 1964 computed in accordance with the pro- 
visions of Ch. 73, Title 10, U.S. Code. 

The pertinent facts giving rise to the basic question presented in 
your letter are as follows: 
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(1) Lieutenant Moreno was placed on the Emergency Officers’ re- 
tired list prior to November 1, 1953, the effective date of the Uniformed 
Services Contingency Option Act of 1953, Ch. 393, August 8, 1953, 67 
Stat. 501-505. That act, redesignated as the Retired Serviceman’s 
Family Protection Plan in Public Law 87-381, October 4, 1961, 75 
Stat. 810-812, is codified in Ch. 73, 10 U.S.C. 1431-1446. 

(2) In March 1954 Lieutenant Moreno elected an annuity at one- 
half reduced retired pay for his daughter, Natalie, then 51 years of age, 
having previously asserted in a letter dated February 16, 1954, 
addressed to the Retired Pay Branch, Finance Center, United States 
Army, that “She [Natalie] is incapable of self-support because of 
mental disability, which condition existed prior to reaching the age 
of 18.” 

(3) It was determined by the Department of the Army under 
authority of 10 U.S.C. 1444(c) that Miss Moreno was an eligible bene- 
ficiary for the annuity selected by her father. Such determination 
was based on two factors : 

(a) that she was an “unmarried” child within the purview of 
10 U.S.C. 1435(2)(A) for the reason that her marriage of March 17, 
1925, was terminated by a decree of divorce on May 14, 1926, and 

(b) the affidavit executed on January 25, 1955, by Dr. Helen Rislow 
Burns, Assistant Medical Director, Compton Sanitarium, Compton, 
California, was deemed as sufficient proof of Miss Moreno’s incapa- 
bility of self-support because of a mental defect which existed prior 
to her eighteenth birthday. 

(4) The election of annuity was established retroactively to 
March 1, 1954, at a monthly cost of $1.30 for a prospective annuity 
of $102.17 per month. It appears that the extremely low cost of the 
annuity in this case, only $1.30 per month, reflects an actuarial assump- 
tion that eligibility of all children ends at age 18; that for practical 
(actuarial) reasons it was assumed that all disabled children age 18 
or over designated as beneficiaries under the act would receive benefits 
for only one year and thus that for actuarial purposes a disabled child 
18 years of age or over is to be considered as age 17. 

(5) Lieutenant Moreno died January 10, 1963, and annuity pay- 
ments have been made to Miss Moreno in the amount of $1,226.04, 
covering the calendar year 1963. 

Miss Moreno’s marital status during the period March 17, 1925, to 
May 14, 1926, is established by a copy of a decree of divorce rendered 
May 14, 1926, in the Superior Court of Yavapai County, Arizona, 
restoring her maiden name, Natalie Moreno. She was the defendant 
in the court action and no provision was made for the payment of 
alimony. The marriage lasted only one month and she then moved 
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back to live with her parents, apparently because she was mentally 
unable to adjust to marriage. There arises the question whether in 
such a circumstance she was an “unmarried” child on November 1, 
1953, effective date of the Contingency Option Act, within the mean- 
ing of that term as used in 10 U.S.C. 1435(2)(A). If so, she was 
eligible to be designated as a beneficiary under that law. 

Paragraph 7 of your letter makes specific reference to the statement 
contained in Black’s Law Dictionary that while the primary meaning 
of the term “unmarried” is “never having been married,” the word 
is a word of flexible meaning and it may be construed as not having 
a husband or wife at the time in question. It is further stated in 
Black that a divorced woman has been held an unmarried woman, 
citing Jn re Giles, 158 F. 596 (1908), and State v. Wallace, 154 P. 430 
(1916). 

In Words and Phrases, Volume 43, page 334, it is stated that the 
term “unmarried” does not necessarily mean that the person was never 
married; that it is a word of flexible meaning and may be interpreted 
either as “never having been married” or “not having a husband or 
wife at the time.” In State v. Wallace, it was stated that no fixed 
meaning can be assigned to the term “unmarried” but that such mean- 
ing must be determined according to the particular facts of the case. 

In the case of Marshall’s Estate, 252 N.Y.S. 683 (1931), it was held 
that the word “unmarried” was there employed in the sense of never 
married. On the other hand, in the Giles case (a bankruptcy case 
involving an exemption granted under an Ohio statute in lieu of a 
homestead under certain prescribed conditions to a widow, or to an 
unmarried female) the United States Court of Appeals, Sixth Cir- 
cuit, expressed inability “to perceive any distinction between ‘an 
unmarried female’ and a divorced woman.” The court stated that 
“Both are unmarried females.” It was held by the Court of Appeals 
of New York (/n re Union Trust Company, 72 N.E. 107, decided 
October 18, 1904) that the word “unmarried” as used by the testator 
in the testamentary provision there placed in issue meant not married 
at the time of the testator’s death, not as never having been married. 
In Newell v. Newell, 293 P. 2d 663 (1956), it was stated that the effect 
of a judgment decreeing a divorce is to restore the parties to the 
estate of unmarried persons. To the same effect are Novak v. Novak, 
24 N.W. 2d 20 (1946) ; and Smith v. Smith, 164 S.W. 2d 921 (1942). 

The statutory provisions here involved, 10 U.S.C. 1435, are as 
follows: 

Only the following persons are eligible to be made the beneficiaries of, or to 
receive payments under, an annuity elected under this chapter lch. 73] by a 
member of the armed forces: 


(1) The spouse of the member on the date when the member is retired or 
becomes entitled to retired or retainer pay or, if the member was already 
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retired or entitled to retired or retainer pay on November 1, 1953, the spouse on 
that date. 


(2) The children of the member who are— 

(A) unmarried; 

(B) under 18 years of age or incapable of supporting themselves because of 
a mental defect or physical incapacity existing before their eighteenth birthday ; 

(C) legitimate or adopted children of, or stepchildren in fact dependent for 
their support upon, the member; 

(D) living on the date when the member is retired or becomes entitled to 
retired or retainer pay or, if the member was already retired or entitled to retired 
or retainer pay on November 1, 1953, living on that date ; and 

(E) born on or before the date prescribed in clause (D). 

The legislative history of the Uniformed Services Contingency 
Option Act of 1953 is devoid of any information as to whether the 
term “unmarried” as used in 10 U.S.C. 1435(2) (A) should, or should 
not, include a previously married and divorced child, male or female. 
In its original language the bill, H.R. 5304, 83d Congress, which as 
later amended was enacted into law, referred in sections 2(f) and 
4(a)(2) and (3) 6nly to a child or children under 18 years of age 
and unmarried. Under those provisions the annuity could have been 
paid only up to the time the child reached the age of 18. The bill 
was amended (see 99 Cong. Rec. 6364-5) by adding to section 2(f) 
the phrase “or a child over 18 years of age and unmarried who is 
incapable of self-support because of being mentally defective or physi- 
cally incapacitated if that condition existed prior to reaching age 18,” 
together with similar changes in clauses (2) and (3) of section 4(a), 
10 U.S.C. 1434(a) (2) and 1434(a)(3), respectively. In explaining 
the purpose of these amendments, it was stated that it was intended 
to make it possible for an individual in the uniformed service who 
may have a crippled child, a physically handicapped child, or a men- 
tally deficient child, to take care of that child even though such child 
may live beyond the age of 18 years. 

The language of the statute appears to be addressed to the situations 
of children who, of necessity, must look to their parent member of 
the Armed Forces for their support. Normally, unmarried children 
under the age of 18 are dependent on their parents for their support. 
This is usually true also in the comparatively few instances of chil- 
dren whose unsuccessful marriages terminate in divorce prior to their 
attaining the age of 18 years. A child over that age who has no 
independent source of income and is thus dependent because of being 
incapable of supporting herself due to a mental defect existing prior 
to her eighteenth birthday is no less dependent where, as here, the 
unsuccessful marriage is terminated apparently as the result of the 
wife’s failure to adjust to the marriage status due to her mental con- 
dition. In the circumstances, it is concluded that the word “un- 
married” was employed in 10 U.S.C. 1435(2) (A) in the sense of not 
having a husband or wife at the time of the service member’s retire- 
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ment or November 1, 1953, as the case may be, and without regard to 
the fact that the child might at some prior time have been married. 

Since the record establishes that Natalie Moreno did not have a 
husband on November 1, 1953, she was the “unmarried” child of Lieu- 
tenant Joaquin F. Moreno, now deceased, on that date and by reason 
of the determinations heretofore made by the Department of the 
Army under authority of 10 U.S.C. 1444(c), concerning her status 
under the provisions of 10 U.S.C. 1435 (2) (B), she is an eligible benefi- 
ciary entitled to receive annuity payments under the Retired Service- 
man’s Family Protection Plan. 

The voucher returned herewith may be paid, if otherwise correct. 


[B-155174] 


Pay—Service Credits—Reserves—Age Limitation on Appointments 


A lieutenant colonel of the Air Force who upon completion of 20 years of service 
and placement on the Reserve retired list as eligible for retired pay under 10 
U.S.C. 1331, except for attainment of 60 years of age, alleges and proves his 
correct date of birth as February 3, 1903, instead of 1907 as established in his 
records, is entitled on the basis of reaching the age of 60 on February 3, 1963, 
to receive retired pay beginning March 1, 1963, computed on the basic pay of 
his grade, including credit for all periods during which he held membership in 
a Reserve component, multiplied by the years of authorized active Reserve 
service as provided in section 1331, but excluding unauthorized service, regarded 
as de facto service, in the Ready Reserve, an assignment the officer received 
on the basis of his erroneous date of birth, AFR 45-5, dated April 21, 1955, 
prescribing 52 years of age, in the absence of a waiver, as the maximum age- 
in-grade for appointment of a lieutenant colonel under the Armed Forces Reserve 
Act of 1952; however, the officer may retain the pay benefits received in the 
de facto status. 


To N. R. Breningstall, Department of the Air Force, November 13, 
1964: 


Reference is made to your letter of August 24, 1964, with enclosures, 
presenting for decision as to the propriety of payment thereon a 
voucher in the amount of $4,895.17 in favor of Lieutenant Colonel 
Frank W. Dvorak, USAF, retired. The submission was assigned Air 
Force Request No. DO-AF-803 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

The voucher covers retired pay which accrues at age 60 after com- 
pletion of 20 years of military service, in accordance with 10 U.S.C. 
1331, and Colonel Dvorak’s entitlement as of March 1, 1963, is based 
on a date of birth of February 3, 1903. 

The information furnished shows that Colonel Dvorak on Decem- 
ber 31, 1929, while holding membership in the North Dakota National 
Guard as sergeant, applied for appointment as a second lieutenant 
in the Officers’ Reserve Corps of the U:S. Army. On the application 
he showed his date of birth as February 3, 1905. In 1946 he applied 
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for a commission in the Regular Army showing his date of birth as 
February 3, 1907. Upon request for clarification, in view of the dis- 
crepancy in age, he submitted documentary evidence confirming the 
1907 date, which was then established on his military records and used 
consistently throughout the remainder of his military service. Effec- 
tive July 1, 1960, he was placed on the USAF Reserve retired list as 
eligible for retired pay under 10 U.S.C. 1331 except for attainment 
of 60 years of age, which would occur on February 3, 1967. 

On August 30, 1962, Colonel Dvorak wrote to the Air Reserve 
Records Center, Denver, Colorado, stating that an error had been made 
in his military records and that his actual] date of birth was February 
3, 1903. To support that statement he furnished copies of various 
documents including school records, census records and his father’s 
naturalization certificate, all of which indicate that he was born in 
1903 rather than in 1907. On the basis of these records his birth 
certificate, which was originally issued by the State of South Dakota 
on June 4, 1937, was changed to show February 3, 1903, as his correct 
date of birth. 

In view of the records furnished, it appears there is no reason to 
question the date of February 3, 1903, as the correct date of his birth. 
Since he had met the service requirements for entitlement to retired 
pay under 10 U.S.C. 1331 prior to February 3, 1963, when he became 
60 years of age, he is entitled to receive such retired pay beginning 
March 1, 1963. 

The record further shows that Colonel Dvorak was assigned to the 
Ready Reserve in 1955 and 1957 on the basis of the date of birth then 
shown on the records, February 3, 1907, and that if his age had been 
correctly shown he would have been denied the assignment as over-age 
in grade. 

Section 201(a) of the Armed Forces Reserve Act of 1952, approved 
July 9, 1952, Ch. 608, 66 Stat. 482, 50 U.S.C. 921(a) (1952 Ed.), pro- 
vided that the Reserve components are maintained for the purpose of 
providing trained units and qualified individuals to be available for 
active duty in time of war or national emergency and at such other 
times as the national security may require. Section 231 of that act, 
50 U.S.C. 955 (1952 Ed.), provided: 


Any Reserve officer whose age exceeds the maximum age prescribed for his 
grade and classification may be separated, or retained in or transferred to an 
active, inactive, or, upon his application, a retired status, as the appropriate 
Secretary may prescribe * * *. 


Section 251, 50 U.S.C. 1002 (1952 Ed.), required the Secretary con- 
cerned to make and publish such regulations as he determines necessary 
to carry out the provisions of the act. 

On May 20, 1955, at the age of 52, he was given a Ready Reserve 
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assignment on the basis of an erroneous date of birth. In the absence 
of a waiver and other appropriate administrative action, the maximum 
age in grade for a lieutenant colonel in such assignment was 52 years 
as established in paragraph 12b(4), AFR 45-5, dated April 21, 1955. 
Tf his age had been correctly shown, he could not have been retained in 
such assignment after February 3, 1956. The effect of such regulation 
was to prohibit the officer’s active Reserve service after that date. 

Although there is no evidence of fraud on the part of the member 
in using an erroneous date of birth while in an active status, there is 
nothing in the file to show that he could not have previously obtained 
the documentary evidence now furnished. Active service performed 
at times when he was over-age in grade for the assignment held must 
be regarded as in effect prohibited and as having been performed at 
best in a de facto status entitling him only to retain the pay benefits 
he has already received. 30 Comp. Gen. 195. Retired pay may not 
be increased by such unauthorized service. See 32 Comp. Gen. 397, 
and compare decision of November 9, 1964, B-155459. 

Retired pay should be computed on the basic pay of his grade in- 
cluding credit for all periods during which he held membership in 
a Reserve component multiplied by the years of authorized active Re- 
serve service as provided in 10 U.S.C. 1331, excluding unauthorized 
service performed in a de facto status. The voucher presented with 
your letter, not being proper for payment as presented, is retained 
here. 


[B-155438] 


District of Columbia—Firemen and Policemen—Retirement— 
Reemployed by Federal Government, Etc.—Disability Retirement 


Members of the Fire Department and Metropolitan Police Force retired for dis- 
ability under the District of Columbia Policemen and Firemen’s Retirement and 
Disability Act who are not subject to section 204 of the Economy Act of 1932, 
precluding the reemployment by the United States or the District of Columbia 
of members mandatorily retired for age, are eligible for reemployment and it is 
insignificant whether or not the disability was incurred in, or aggravated by, the 
performance of duty. 


District of Columbia—Firemen and Policemen—Retirement— 
Reemployed by Federal Government, Etc.—Salary Reduction 


An annuitant under the District of Columbia Policemen and Firemen's Retire- 
ment and Disability Act, whether retired optionally or for disability, may be 
reemployed by the District of Columbia Government in any position not subject 
to that act, including positions subject to coverage by the Civil Service Retire- 
ment Act, or the District of Columbia Teachers Retirement Act, without a re- 
duction of salary by the amount of the annuity. 
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District of Columbia—Firemen and Policemen—Retirement— 
Mandatory Retirement—Reemployment Prohibition 


In view of the prohibition in section 204 of the act of June 30, 1982, on the reem- 
ployment of civilian employees of the municipal government of the District of 
Columbia who are automatically separated from the service upon reaching pre- 
scribed retirement age, members of the Fire Department and Metropolitan Police 
Department mandatorily retired under the District of Columbia Policemen and 
Firemen’s Retirement and Disability Act at the age of 64 prescribed by Commis- 
sioners’ Orders may not be reemployed by either the Federal or District of Co- 
lumbia Governments. 


District of Columbia—School Teachers—Retirement—Reemploy- 
ment 


A teacher whether retired optionally or for disability under the act for the retire 
ment of public school teachers in the District of Columbia may be employed by 
the Federal or District of Columbia Governments in a position subject to the Civil 
Service Retirement System without reduction of salary received; however, the 
reemployment of those teachers retired for age pursuant to D.C. Code 31-723(c) 
is barred by section 204 of the act of June 30, 1932, which precludes the reemploy- 
ment of District of Columbia employees automatically separated from the service 
for age. 


District of Columbia—School Teachers—Reemployed Civil Service 
Annuitants—Salary Reduction 


An annuitant retired under the Civil Service Retirement, Act and reemployed in 
a position subject to the act for the retirement of public school teachers in the 
District of Columbia is within the purview of section 13 of the Civil Service 
Retirement Act Amendments of 1956 (5 U.S.C. 2263), and a reduction in the 
salary of the annuitant is required in the amount of the annuity received from 
the Civil Service Retirement System, neither the section nor the legislative 
history indicating intent to eliminate annuitants appointed to any office, position 
or employment under the government of the District of Columbia from the salary 
reduction requirement of section 13. 


Retirement—Civilian—Dual Coverage Under Other Acts—District 
of Columbia Government 


Annuitants retired optionally or for disability either under the District of Co- 
lumbia Policemen and Firemen’s Retirement and Disability Act or the act for 
the retirement of public school teachers in the District of Columbia who are em- 
ployed in positions under the Civil Service Retirement Act may ultimately receive 
a full pension under both systems provided the legal requirements of each act 
are met, but service time under one retirement act may not be included in service 
time computed under the other. 


To the President, Board of Commissioners of the District of Colum- 
bia, November 17, 1964: 


Your letter of October 20, 1964, presents for decision certain ques- 
tions concerning the reemployment of persons retired under: 

(A) The District of Columbia Policemen and Firemen’s Retirement and 
Disability Act; 

(B) An Act for the Retirement of Public School Teachers in the District of 


Columbia ; and 
(C) The Civil Service Retirement Act. 


With reference to the Policemen and Firemen’s Retirement and 
Disability Act, 4 D.C. Code 501, et seg., you say that by the Commis- 
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sioners’ Orders of January 5 and November 16, 1942, members of the 
Fire Department and the Metropolitan Police Department, respec- 
tively, of the District of Columbia are mandatorily required to be 
retired from service at the age of 64 years. 

Section 204 of the act of June 30, 1932, 47 Stat. 382, 404 reads, in 
part, as follows: 


On and after July 1, 1982, no person rendering civilian service in any branch 
or service of * * * the municipal government of the District of Columbia who 
shall have reached the retirement age prescribed for automatic separation from 
the service, applicable to such person, shall be continued in such service, not- 
withstanding any provision of law or regulation to the contrary * * * Provided 
further, That no such person heretofore or hereafter separated from the service 
of * * * the District of Columbia under any provision of law or regulation pro- 
viding for such retirement on account of age shall be eligible again to appoint- 
ment to any appointive office, position, or employment under the United States 
or the District of Columbia ; Provided further, That this section shall not apply 
to any person named in any Act of Congress providing for the continuance of 
such person in the service. 


In our decision of August 1, 1962, B-149037, to which you refer, we 
held that a member of the Metropolitan Police of the District of Co- 
lumbia retired for disability under the District of Columbia Police- 
men and Firemen’s Retirement and Disability Act, was not precluded 
from employment by the Federal Government in a position subject to 
the Civil Service laws and regulations. We did indicate, however, 
that if a former member had been retired for age a different conclu- 
sion would be warranted. In view of the Commissioners’ Orders of 
1942, to which you direct our attention, reemployment by the District 
of Columbia or the Federal Government of members of either the 
Police or Fire Department, retired for age, is barred by section 204 of 
the act of June 30, 1932, quoted above. See, also, our decision of 
January 12, 1934, A-51431, a copy of which is enclosed. 

Your questions under (A) are quoted and answered in the order 
presented, as follows: 

(A) (1) Is it significant whether or not the disability was incurred in, or 
aggravated by, the performance of duty? 

The question is answered in the negative. 

(A) (2) Can an annuitant retired optionally, or for disability, be re-employed 
by the District of Columbia Government in any position not subject to this Act. 
including positions subject to coverage by (a) the Civil Service Retirement Act, 


or (b) the D.C. Teachers Retirement Act without reduction of the salary by the 
amount of the annuity? 


The question is answered in the affirmative. 


(A)(3) Can annuitants under this Act who were separated upon reaching 
mandatory retirement age be: 

(a) re-employed by either the Federal or District Governments? 

(b) if so, must the salary in these cases be reduced by the amount of the 
annuity? 


The question (A)(38)(a) is answered in the negative, rendering 
unnecessary an answer to question (A) (3) (b). 
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Referring to the questions under (B), the act providing for the 
retirement of public school teachers in the District of Columbia, as 


amended, D.C. Code 31-701, et seg., provides in section 31-723(c) as 
follows: 


* * * Any teacher who shall have attained, or shall hereafter attain the age 
of seventy years, shall be retired unless upon written recommendation of the 
Superintendent of Schools two-thirds of the members of the Board of Education 
vote to retain such teacher in the public schools for the good of the service. * * * 


Your questions under (B) are quoted and answered as follows: 


(B)(1) May a teacher retired under this Act be employed by the Federal 
or District Governments in a position subject to the Civil Service Retirement 
System without reduction of the salary received? 

Excluding those teachers whose reemployment is barred by section 
204 of the act of June 30, 1932, because of retirement for age (D.C. 
Code 31-723 (c) ), we are aware of no statute or regulation which would 
require reduction of the salaries of such reemployed annuitants. 

(B) (2) If the answer to (B) (1) is in the affirmative, is it significant whether 
or not the retirement is optional, for disability or upon reaching mandatory 
retirement age? 

As pointed out in the preceding answer, mandatory retirement for 
age would preclude reemployment by either the Federal or District 
Governments. Otherwise the question is answered in the negative. 

Your questions under (C) are quoted and answered in the order pre- 
sented, as follows: 


(C) In regard to persons retired under the Civil Service Retirement Act: 

(C)(1) May an annuitant retired under the Civil Service Retirement Act be 
employed in a position subject to the D.C. Teachers Retirement Act without 
reduction in salary by the amount of the annuity received from the Civil Service 
Retirement System? 

An examination of section 13 of the Civil Service Retirement Act 
Amendments of 1956, 5 U.S.C. 2263, and of its legislative history, dis- 
closes no purpose to eliminate from inclusion in that section for the 
purpose of the salary deduction provision, annuitants who are ap- 
pointed to any office, position or employment under the government 
of the District of Columbia. Therefore, the question is answered in 
the negative. 

(C) (2) If the answer to (C) (1) is in the affirmative, does it matter whether 
the Civil Service annuitant was retired for disability or optionally? 

Because of our answer to question (()(1), an answer to question 
(C) (2) isunnecessary. 

Your questions (C) (3), (4) and (5) areas follows: 

(C)(3) May an annuitant retired optionally or for disability under the D.C. 
Policemen and Firemen’s Retirement and Disability Act who is employed in a 


position under the Civil Service Retirement Act ultimately receive a full pension 


under both systems provided the legal requirements of each act for such pen- 
sions are met? 
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(C) (4) If the answer to (C)(3) is in the affirmative, would the same be true 
in the case of a retired teacher? 

(C) (5) 1f the answer to either (C) (3) or (C) (4) is in the affirmative, would 
we be correct in assuming that service time under one retirement act could not 
be included in service time computed under the other. 

Each of the quoted questions is answered in the affirmative. How- 
ever, the qualification that an annuity shall not be less than the an- 
nuity purchased, which is contained in the third and fourth provisos 
of D.C. Code 31-728, regarding service under (a) and (c) of the sec- 


tion should not be overlooked. 


[B-153007] 


Storage—Household Effects—Military Personnel—Nontemporary 
Storage—Replacement Items 

When household effects placed in nontemporary storage at Government expense 
incident to the permanent change of station of an Army officer are totally de- 
stroyed by fire, nontemporary storage charges to the extent they would have 
been authorized for the destroyed goods may not be paid on replacement items, 
the officer upon placing the original effects in nontemporary storage having ex- 
hausted his shipping weight allowance in view of the fact that 37 U.S.C. 406(a), 
which authorizes nontemporary storage in lieu of the shipment of household 
effects not needed at a new station, contemplates that nontemporary storage 
rights will not exceed shipping entitlement; therefore, the officer may not be 
furnished nontemporary storage at Government expense for the additional weight 
of the subsequently acquired replacement household goods not immediately 
needed at his new station, even though acquired to replace weight destroyed 
while in nontemporary storage. 

Storage—Household Effects—Military Personnel—Nontemporary 
Storage—Replacement Items 

In view of the length of time in which the “effective date of orders” rule has been 
in effect with respect to after acquired household effects for both military and 
civilian personnel and the express statutory provisions covering reimbursement 
for the loss of household effects, there is no authority to amend the Joint Travel 


Regulations to authorize, prospectively, the nontemporary storage of household 
effects purchased to replace those destroyed by fire while in nontemporary storage. 


To the Secretary of the Army, November 19, 1964: 


Reference is made to letter of October 20, 1964, from the Under 
Secretary of the Army requesting a decision as to whether storage 
charges may be paid when household goods in nontemporary storage 
are destroyed by fire and replaced by new items. ‘The request was as- 
signed Control No. 64-35 by the Per Diem, Travel and Transportation 
Allowance Committee. 

The Under Secretary states that in connection with the permanent 
change of station of an officer from the United States to Panama, his 
household goods were placed in nontemporary storage at Government 
expense on June 13, 1963, that on August 17, 1963, the storage ware- 
house was destroyed by fire and, that the officer’s household goods were 
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a total loss. The officer purchased replacement household goods and 
requested their storage at Government expense. In those circum- 
stances the Under Secretary questions whether the member may be 
considered entitled to nontemporary storage of household goods, within 
his authorized weight allowance, which he purchased as bona fide 
replacements of the destroyed household goods, .to the extent storage 
of his original household goods would have been authorized had their 
destruction not occurred. . In the event our decision is in the negative, 
the Under Secretary asks whether we would object to amendment of 
the Joint Travel Regulations to authorize, prospectively, nontem- 
porary storage of household effects under similar circumstances. 

In decision of January 17, 1964, B-153007, 43 Comp. Gen. 514, it 
was pointed out that the established rule is that household goods ac- 
quired subsequent to the effective date of change-of-station orders 
may not be shipped at Government expense, but that an exception 
would be made with respect to equipment needed at the new station, 
if serviceable on the effective date of orders, which is replaced because 
of breaking down, wearing out, or otherwise becoming useless after 
such date and before the date the goods are turned over to the trans- 
portation officer or carrier for shipment, provided the Joint Travel 
Regulations were amended to authorize replacement under such cir- 
cumstances. The reason for such exception was so that the member 
would have serviceable household goods at his new station and it 
did not relate to nontemporary storage. The regulations (Paragraph 
8000-2, item 10) were so amended by Change 139, August 1, 1964. 

Since the nontemporary storage authorized by 37 U.S.C. 406(d) is 
in lieu of shipment it is our view that a member’s nontemporary storage 
rights may not exceed his shipping entitlement. Hence, we believe 
the answer to the question presented in this case is governed by the 
answer to the question whether a member of the uniformed services 
whose household effects are destroyed by a disaster of some nature 
while en route to his new station may ship needed replacement effects 
from the point of destruction to his new station at Government expense. 

In 24 Comp. Gen. 69, we considered the question whether a civilian 
employee was entitled to ship household effects procured after the 
effective date of orders as a replacement for effects destroyed by fire 
at his old station, to his new station at Government expense. On the 
basis that his shipping entitlement was limited to household effects 
in his possession on the effective date of orders, the question was an- 
swered in the negative. Since military and civilian shipping entitle- 
ments are alike in this respect, it would seem to follow that after a 
member has placed his household effects in nontemporary storage, 
he has legally exhausted his shipping entitlement to the weight stored, 
the law not contemplating that nontemporary storage will be furnished 
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at Government expense for any additional weight of household effects 
subsequently acquired even though such weight is acquired to replace 
the weight destroyed while in nontemporary storage. 

Generally, the reason for placing household effects in nontemporary 
storage is that they are not needed at the new station or at the place 
to which the dependents are moved. Therefore, in contrast to the 
need to replace equipment for use at the new station which breaks down 
before shipment, there apparently is no immediate need to replace 
effects destroyed in storage with other effects to be placed in storage. 
In these circumstances if the member elects to replace the destroyed 
effects, we find no basis for their storage at Government expense. 
Moreover, it may be noted that provision for reimbursing military 
personnel for damages resulting from loss of household effects while 
in storage is made by 10 U.S.C. 2732, and the regulations implementing 
such provisions in the case of Army members, Army Regulations 
25-100, expressly limit reimbursement to the value of the destroyed 
effects. 

Accordingly, your question is answered in the negative. 

In view of the length of time in which the effective date of orders 
rule has been in effect with respect to after acquired household effects 
for both military and civilian personnel and the express statutory 
provisions covering reimbursement for the loss of household effects, it 
is believed that the current regulations in this respect express the 
intent of Congress and that there is no authority for their amendment 
in the manner proposed. 


[B-154978] 


Timber Sales—Bids—Competitive System Variances 


A bidding procedure for the sale of National Forest timber in which each bidder 
offers to purchase the timber involved at either the administratively determined 
advertised price or some fixed percentage or amount in excess of the next high- 
est bid—a procedure similar to bidding practices litigated and in which the 
courts held that bids not complete in themselves are not bona fide valid bids— 
may not be approved for adoption in the absence of prior congressional sanc- 
tion, the proposed bidding procedure introducing elements of chance and 
wagering which have no place in the competitive bidding system designed to 
give all bidders equal rights, to secure to the Government the benefits which 
flow from competition, to prevent unjust favoritism in the purchase or sale for 
public account, and to raise a bar against collusion and fraud in letting 
contracts. 


To the Secretary of Agriculture, November 19, 1964: 


By letter of September 11, 1964, the Assistant Secretary requested 
advice as to whether our Office would object to use of certain pro- 
posed contracting procedures with respect to sales of National Forest 
timber. 
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The following background is briefly summarized from information 
contained in the Assistant Secretary’s letter: 

Bids for the sale of National Forest timber are solicited on an 
udvertised basis so as to provide an opportunity for all interested 
purchasers to compete and, through competition of the market place, 
to obtain full value for the public timber. However, it is not deemed 
desirable from the standpoint of community stability or Govern- 
ment policy to put mill operators primarily dependent upon Gov- 
ernment timber in the position of often having to bid and pay prices 
higher than they can realistically afford. To accomplish these ends, 
two methods of bidding have been utilized. Under one method, 
sealed bids are solicited and a contract is awarded to that responsible 
bidder submitting the highest responsive bid. Under the second 
method, those responsible bidders whose bids meet an announced min- 
imum price become entitled to enter an auction competition and award 
is made to the highest bidder at the auction. 

Where sealed bid procedures without later auction are utilized, a mill 
operator dependent on National Forest timber must bid higher than 
he thinks any other possible competitor might bid. In doing this 
he should, of course limit his offer to what he can afford to pay. How- 
ever, if the timber bid on is essential to keeping his mill operating 
and avoiding a shutdown, he may bid substantially in excess of other 
bidders and above what he can realistically afford to pay and also above 
the amount the Government should reasonably expect to receive. Such 
a bid may be based on reducing his margin for profit and risk to the 
marginal point of safety, but there is always the risk that a sizable 
loss may occur if the market price deteriorates. An offer which does 
not fully recognize the risks could result in a mill shutdown and 
unemployment in the community involved. The Assistant Secretary 
points out that while the Government cannot prevent individual cases 
of poor judgment, it would not be in the public interest in harvesting 
Government timber to follow a policy which forced all dependent 
operators to bid on a “desperation” basis. 

Auction procedures were instituted primarily to obviate the neces- 
sity for bidders to overextend themselves in situations where it was 
imperative that they obtain a particular contract in order to remain 
operative. Occasionally, in the heat of an oral auction, bidders have 
sometimes bid higher than they planned and could afford. However, 
in general, the procedure has helped mills which are dependent upon 
National Forest timber by allowing them to obtain contracts at prices 
more nearly in line with those bid by their closest competitors. The 
fault with this system lies in the fact that often an auction develops 
only one bidder who raises the minimal qualifying price by only a 
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nominal amount thereby forcing sale of the timber at a price lower 
than would otherwise normally be expected to obtain. 

To meet the problem of lack of bidding above the minimum ac- 
ceptable prices on auction and to provide operators with a basis for 
bidding reasonable amounts under sealed bids, the Assistant Secretary 
proposes a new combination bidding procedure. Advertised minimum 
prices, by species, would be stated in the bid invitations, and bidders 
would be requested to submit sealed bids at the highest prices they 
would be willing to pay in the face of other offers, with the understand- 
ing that awards would be made on the following basis: 

1. If only one acceptable bid was received, the sale would be made at the 
minimum advertised price. 

2. If two or more acceptable bids were received, the award would be made 
to the one indicating the highest price limit on his bid. The prices in the 
award to him would be those inserted in the next highest bid plus a fixed 
amount stated in the invitation. What the fixed amount should be is currently 
under study. It might be a specific dollar amount, for example, $100.00, a fixed 
amount per MBF for each species of timber, a percentage of the minimum 
advertised prices or a figure developed from some other basis. 

It is this procedure which we are requested to consider. Our con- 
sideration of the procedure is premised upon the conclusion that the 
authority under which National Forest timber is sold requires, with 
minor exceptions, that the sales must be made pursuant to competitive 
bid procedures. 37 Comp. Gen. 293, 294. 

The proposed procedure is novel to us and we have not found any 
cases in which the identical matter was considered. Under the pro- 
posal each bidder is offering to purchase the timber involved at either 
the administratively determined price or some fixed percentage or 
amount in excess of the bid next highest to his. But while the precise 
procedure is novel similar bidding practices have been litigated and 
the courts have uniformly held that bids not complete in themselves 
are not bona fide valid bids. In Casey v. Independence County, 159 
S.W. 24 (1913), a bank proposed to pay the county interest at a rate 
“one-quarter of 1 percent” higher than any other bid. The court, 
citing the case of Webster, et al. v. French, et al., 11 Ill. 254, stated that : 

* * * a proposal to be recognized as a bid must contain a distinct proposition, 
which can be acted upon taken alone and without reference to anything out 
of itself. * * * if this form of bidding is allowed, one man, by offering a nominal 
sum above all others, might appropriate to his own advantage the judgment of 
others who might have gone to great trouble and expense to form a correct 
opinion, when the intention was to give each bidder the benefit only of his own 


judgment. The court further said that the effect of it would be to drive away all 
prudent and reasonable men and destroy all fair competition in the bidding * * *. 


See, also, West Carroll National Bank of Oak Grove v. West Parish 
School Board, et al., 186 So. 2d 699 (1962) ; Holliday v. Higbee, 172 
F. 2d 316 (1949) ; and 7rump v. Mason, 190 F. Supp. 887 (1961). 

We recognize that the cited cases can be distinguished from the 
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proposed procedure in that the cases involve situations where one 
bidder seeks to derive a unique benefit for himself by the nature of 
his bid whereas all bidders will be on an equal footing under the 
proposal. Nevertheless, we believe that the same evil discussed in the 
quoted portion is inherent in a system where all bidders are requested 
to bid with the knowledge that they will not be required to contract at 
the price they offer. The only difference would be that instead of 
finding it advantageous to offer a sum nominally above all others, 
the bidder’s advantage would be in offering significantly higher prices 
to assure the highest bid. It is true that the risk of several bidders 
engaging in this practice might serve asacurb. But this does not cure 
the defect. For the defect lies in the introduction of such elements 
of chance and wagering which we believe have no place in the competi- 
tive bidding system. 

Certainly chance also plays a part under sealed bidding procedures. 
There each bidder is faced with the problem of “guessing” what other 
bidders will offer. However, each bidder determines for himself the 
prices at which he is willing to contract. And he states in submitting 
his bid that the price offered is the price for which he is bargaining. 
The only chance involved is whether the bidder is over or under- 
estimating his competition. In one event he will be paying a price 
greater than was necessary to obtain his contract; in the other event 
he, of course, will not obtain a contract. But it is this very element 
which the sealed bid procedure relies upon to assure real and fair 
competition. 

The procedure we are asked to consider goes considerably beyond 
what may be reasonably considered to be fair risks. In the best of 
circumstances each bidder would compute his bid exactly as though 
he were engaging in a traditional sealed bid sale. The proposed 
procedure would then operate to rescue an overextended high bidder 
from an unprofitable purchase. This is the designed purpose of the 
procedure. But in many cases the procedure would result in a per- 
fectly sound and reasonable bid price being rejected. Where there is 
no overextension in the high bid price, the bidder’s gain is the Govern- 
ment’s loss and there is no overall public policy being subserved. 

Apparently, it is believed that competition will act as an automatic 
corrective force and that bidders will make allowances for what they 
might expect others to do under the system. However, as soon as bids 
are submitted on any basis other than what the bidder realistically 
believes he can afford, more problems will perforce be created than 
cured. Bidders would soon learn that their realistic bids may not 
be sufficient to garner them a contract and that if they receive the award 
it will be based on the next high bidder’s prices. From there the bid- 
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ding process would necessarily develop into a “poker” game whose 
object would be to guess how unrealistically high other bidders’ prices 
might be. In our opinion, such a situation would increase the tempta- 
tion for collusive bidding practices. 

It has been held in numerous decisions by this Office and the courts 
that the requirement for competitive bidding in transacting Govern- 
ment business is designed to give all persons equal right to compete for 
that business, to secure to the Government the benefits which flow 
from competition, to prevent unjust favoritism by an officer of the 
Government in making purchases [or sales] on public account, and 
to raise a bar against collusion and fraud in letting contracts. See 
5 Comp. Gen. 712, 713; 18 id. 117, 118; 641, 643, 21 7d. 56, 58; 25 id. 
859, 860; and various cases cited in those decisions, particularly 
United States v. Purcell Envelope Co., 249 U.S. 313, 318, where the 
Supreme Court observed that by compliance with the competitive bid- 
ding statute, “* * * the Government is given the benefit of the com- 
petition of the market and each bidder is given the chance for a 
bargain.” Admittedly, these statements were made in contexts dif- 
ferent from what we are here considering. In each case there was 
involved the question of some departure from the dictates of the 
competitive bid procedure used, whereas here, it is the very compliance 
with the procedures proposed which raises question. However, the 
recited underlying principles supporting the requirement for com- 
petitive bid procedures must be considered in reaching a conclusion 
as to the propriety of any contemplated bidding system. For the 
reasons stated above, we do not believe that the proposed procedures 
adequately secure to the Government the benefits which flow from 
competition, and, as stated, we believe that the procedures unduly lend 
themselves to an incentive for collusive bidding. Moreover, we do not 
perceive any advantages which could reasonably be said to accrue 
under the proposed system sufficient to overcome these objections and 
the objection lying in the departure from other bidding concepts 
inherent in the traditional sealed bid procedures. Finally, it does not 
appear appropriate to utilize a bidding system to accomplish the 
purpose intended here. The system in that it is designed to be of most 
benefit to one class of bidder—the desperate bidder who is apt to over- 
extend himself—is manifestly unfair to those bidders who respond 
with reasonable prices. 

Accordingly, we would not be warranted in approving adoption of 
the proposed system of bidding in the absence of prior congressional 
sanction. 
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Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Advanced on Retired List to Com- 
missioned Rank—Retired in Enlisted Status 


Enlisted members of the uniformed services advanced on the retired list to an 
officer grade under a specific provision of law authorizing advancement for satis- 
factory service in a higher temporary grade who do not hold an office within the 
meaning of the Dual Employment Act of 1894 (5 U.S.C. 62), because while their 
retired pay is computed on the pay of the officer grade to which advanced they 
were retired in an enlisted status, upon repeal of the 1894 act by the Dual Com- 
pensation Act, effective December 1, 1964, having been retired in an enlisted 
status they do not become subject to the limitation in section 201 of the 1964 
act, establishing a reduced retired pay formula for retired Regular officers 
while holding a civilian office under the Federal Government; however, should 
the members serve on active duty after retirement as officers, upon re-retirement 
as officers they may not remain exempt from the limitation. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Retired in Temporary Commis- 
sioned Grade 


Navy and Marine Corps enlisted members given temporary appointment as officers 
in the Regular Navy and the Regular Marine Corps pursuant to 10 U.S.C. 5596 
and 5597, and retired in their temporary officer status under the authority of 
section 6 of the act of February 21, 1946, as amended (10 U.S.C. 6323), are sub- 
ject to the retired pay reduction provision of section 201 of the Dual Compensa- 
tion Act while holding a civilian office in the Federal Government, retirement 
under the 1946 act having been authorized only by virtue of service in a tem- 
porary officer status, the members are not entitled as retired officers to the exemp- 
tion in sections 5596(f) and 5597(h), providing that temporary appointments do 
not change the permanent status of members or abridge their rights and 
benefits. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—Regular Officers 


Regular officers retired for disability not incurred in combat or caused by an 
instrumentality of war during a period of war and exempt under the Dual Em- 
ployment Act of 1894, as amended (5 U.S.C. 62), even though subject to the dual 
compensation restriction in sec. 212 of the act of June 30, 1932 (5 U.S.C. 59a), 
who are not expressly exempt from the limitation in section 201 of the Dual 
Compensation Act are subject to a reduction in retired pay while employed by 
the Federal Government in a civilian position. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—Enlisted Men 


Although a permanent enlisted member serving on active duty in a temporary 
officer grade at the time he is granted disability retired pay is retired not in his 
permanent enlisted grade and status but in his temporary officer grade and status, 
Army and Air Force enlisted members who pursuant to 10 U.S.C. 3441 and 8441 
may not be given temporary appointments as officers in the Regular service upon 
retirement for disability in a higher temporary grade do not become retired 
officers of a Regular component and having retained their enlisted status they 
are not subject to the limitation in section 201 of the Dual Compensation Act 
establishing a reduced retired pay formula for retired Regular officers holding a 
civilian office in the Federal Government. 
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Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—Temporary Officer Status 


Navy and Marine Corps permanent enlisted members retired for physical dis- 
ability while serving on active duty in a temporary officer status in the Regular 
service having been retired in the temporary officer status are retired officers of a 
Regular component subject to the limitation in section 201 of the Dual Compensa- 
tion Act, which restricts the amount of retired pay that may be paid to a “retired 
officer of any Regular component of the uniformed service” while holding a 
civilian office under the Federal Government. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—Regular Officers 


Coast Guard enlisted members who at the time of disability retirement under 
10 U.S.C. Chapter 10 are serving on active duty under temporary appointments 
in the Regular service pursuant to 14 U.S.C. 226, 302, 435, and 436, are regarded 
as retired officers of a Regular component and when employed in a civilian posi- 
tion under the Federal Government are subject to the reduction in retired pay 
prescribed by section 201 of the Dual Compensation Act. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Enlisted Members Retired in Temporary Commis- 
sioned Grade 


Members of the uniformed services holding no status other than their permanent 
enlisted status who at some time in their military careers had served satis- 
factorily under temporary officer appointments, upon disability retirement under 
10 U.S.C. Chapter 61 are not subject to section 201 of the Dual Compensation 
Act restricting the amount of retired pay they may receive while holding 
a civilian office under the Federal Government in the absence of a court decision 
that they were retired in the status of an officer of a Regular component, and the 
enlisted men placed on the retired list with the grade which is equivalent to a 
temporary officer grade in the Regular service are entitled to retired pay com- 
puted on the pay authorized for the higher temporary grade without a reduction 
by reason of their civilian employment. 


To the Secretary of Defense, November 23, 1964: 


Reference is made to the letter of September 22, 1964, from the 
Assistant Secretary of Defense (Comptroller) presenting under De- 
partment of Defense Military Pay and Allowance Committee Action 
No. 350, the following question concerning application of section 
201(a) of the Dual Compensation Act, approved August 19, 1964, 
Public Law 88-448, 78 Stat. 484: 


Since retired enlisted men of the Army, Navy. Air Force, Marine Corps, or Coast 
Guard retired for any cause are not construed to hold or to have held an office 
during such retirement within the meaning of the Dual Employment Act of 1894 
(28 Stat. 205, as amended, 5 U.S.C. 62), may all categories of regular retired 
enlisted men advanced to officer grade to whom that act has been construed to 
be inapplicable immediately prior to the enactment of the “Dual Compensation 
Act,” approved 19 August 1964, be properly considered to be exempt from the 
provisions of section 201(a) of the “Dual Compensation Act,” which establish 
a reduced retired pay formula for retired regular officers? 
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Section 201(a) restricts the amount of retired pay which may be 
paid to “a retired officer of any Regular component of the uniformed 
services” while holding a civilian office under the Federal Government. 
Retired enlisted men are exempt from the dual employment restric- 
tion in section 2 of the act of July 31, 1894, Ch. 174, 28 Stat. 205, as 
amended, 5 U.S.C. 62, by reason of the act of May 31, 1924, Ch, 214, 
43 Stat. 245, which amended the 1894 act to provide such exemption. 
The 1894 act and its amendments are repealed by the Dual Compensa- 
tion Act effective December 1, 1964. Since the provisions of the 1894 
act and the Dual Compensation Act are not the same, retired persons 
exempt under the earlier law are not necessarily exempt under the 
1964 act, the expressed purpose of which is to simplify, modernize 
and consolidate the laws concerning the civilian employment of retired 
members of the uniformed services. 

In many instances enlisted members upon retirement as such are 
advanced on the retired list to an officer grade under a specific pro- 
vision of law authorizing such advancement by reason of satisfactory 
service performed in a higher temporary grade. Generally, they have 
been regarded as retaining their enlisted status and thus holding the 
“office” of an enlisted member, exempt from application of the 1894 
act, because while their retired pay is computed on the pay of the 
commissioned or warrant officer grade to which advanced, they were 
actually retired in an enlisted status. See 26 Comp. Gen. 271; 28 /d. 
727; 42 id. 556. Compare 36 Comp. Gen. 315. Such members are not 
subject to the limitation in section 201 of the 1964 act since they are 
not retired officers. However, if such retired members serve on active 
duty after retirement as officers and are “re-retired” as officers they 
may not remain exempt from such limitation. See Hoag, et al. (John 
J. Queeney) v. United States, 162 Ct. Cl. 198. 

Temporary appointments in the Army and Air Force may be made 
only without. specification of component, in accordance with 10 U.S.C. 
3441 and 8441, respectively. In the Navy and Marine Corps, however, 
enlisted men may be given temporary appointments as officers in the 
Regular Navy and the Regular Marine Corps under 10 U.S.C. 5596 
and 5597 and in some cases may be retired in their temporary officer 
status. We have held that such members, if retired under section 6 
of the act of February 21, 1946, Ch. 34, 60 Stat. 27, as amended by the 
act of August 9, 1955, Ch. 678, 69 Stat. 614, 34 U.S.C. 410b (1952 Ed.), 
which authorized retirement in the member's officer status, as distin- 
guished from retirement in the enlisted status with concurrent advance- 
ment to officer grade, were subject to the dual employment restriction 
in the 1894 act. See 35 Comp. Gen. 657. Subsections 5596(f) and 
5597 (h) of Title 10 provide that temporary appointments under those 
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respective sections do not change the permanent status of members 
so appointed or abridge their rights or benefits. However, retirement 
of the member involved in 35 Comp. Gen. 657, under section 6 of the 
act of February 21, 1946, as amended, was authorized only by virtue 
of his service in a temporary officer status. In such circumstances, 
exemption from the 1894 act in his enlisted status is not regarded as 
one of the rights or benefits to which he is entitled as a retired officer. 
A restatement of the provisions of section 6 of the act of February 21, 
1946, as amended, is now included in 10 U.S.C. 6323. Members of the 
Regular Navy or Marine Corps retired under circumstances such as 
these in their temporary officer status are subject to the limitation in 
section 201 of the 1964 act. 

While the 1894 act, as amended, by its own provisions is not appli- 
cable to any officer retired for disability, the 1964 act exempts only 
those disabled retired officers whose retirement was based on disability 
(1) resulting from injury or disease received in line of duty as a direct 
result of armed conflict or (2) caused by an instrumentality of war 
and incurred in line of duty during a period of war. Thus one cate- 
gory of members who were not subject to the 1894 act (although they 
were subject to the dual compensation restriction in section 212 of the 
act of June 30, 1932, Ch. 314, 47 Stat. 406, as amended, 5 U.S.C. 59a) 
is covered by the limitation in section 201 of the 1964 act, that is, Regu- 
lar officers retired for disability not incurred in combat or caused by 
an instrumentality of war during a period of war. 

The provisions of 10 U.S.C. 1201, 1202, 1204, and 1205, authorizing 
retirement for physical disability or placement on a temporary dis- 
ability retired list apply equally to officers and enlisted members. A 
member who is granted disability retired pay under any of those 
sections has his grade on the applicable retired list determined under 
10 U.S.C. 1372, which generally authorizes the grade or rank in which 
the member is serving when retired, the higher temporary grade or 
rank in which he served satisfactorily, or the permanent or temporary 
grade to which he would have been promoted had he not been found 
disabled. Thus, while the basic right to such retirement accrues by 
reason of the disability incurred, the retired pay cannot be established 
separate and apart from the active duty status in which the member 
was serving when entitlement accrued or some status in which he 
previously has served. 

A permanent enlisted member who may be serving on active duty in 
a temporary officer grade at the time he is granted disability retired 
pay is retired not in his permanent enlisted grade and status but in his 
temporary officer grade and status. As pointed out above, members 
of the Army and Air Force may not be given temporary appointments 
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in the Regular service. Therefore, such members if retired for dis- 
ability in a higher temporary grade will not become retired officers 
of a Regular component and will not be subject to the limitation in 
section 201 of the 1964 act. Navy and Marine Corps enlisted members, 
however, who are retired for disability while serving in a temporary 
officer status in the Regular service and are retired in such temporary 
officer status will become retired officers of a Regular component and 
will be subject to the limitation in section 201 of the 1964 act. With 
respect to the Coast Guard, temporary appointments are authorized 
in the Regular service. 14 U.S.C. 226, 302, 435, 436. While sections 
226 and 302 bar the retirement of temporary officers “‘as such” who have 
received temporary appointments thereunder, section 424 of Title 14 
provides that : 


The provisions of any section of this title shall not be construed so as to prevent 

any officer or enlisted man from being placed on the retired list with the highest 
grade or rating and the highest retired pay to which such officer or enlisted man 
may be entitled under the provisions of any other section of this title or under 
the provisions of any other law. 
Accordingly, enlisted members of the Coast Guard who are retired for 
disability under Chapter 61 of Title 10, United States Code, in the 
temporary officer grades held in the Regular service, in which grades 
they are serving at time of retirement, will be regarded as retired 
officers of a Regular component, the same as members of the Navy and 
Marine Corps, and will be subject to the limitation in section 201 of 
the 1964 act. 

Many enlisted members, who currently hold no status other than 
their permanent enlisted status in the Regular service, did at some 
time during their military careers—usually during a period of war 
or national emergency—serve on active duty under a temporary officer 
appointment in a Regular component. If such service was satisfac- 
tory, as determined by the Secretary concerned, those members upon 
disability retirement under Chapter 61 are entitled to have their retired 
pay computed on the pay authorized for the higher temporary grade 
and under the provisions of section 409 of the Career Compensation 
Act or 10 U.S.C. 1372 are entitled to their temporary officer grade on 
the retired list. However, in the absence of a court decision to the effect 
that retirement under such circumstances actually results in such en- 
listed members being retired in the status of an officer of a Regular 
component, we do not view the applicable provisions of law as bringing 
such members within the phrase “a retired officer of any regular com- 
ponent of the uniformed services” as used in the Dual Compensation 
Act. Accordingly, an enlisted man so retired and placed on the re- 
tired list with the grade which ‘is equivalent to a temporary officer 
grade in the Regular service in which he previously served satisfac- 
torily is not subject to the limitation in section 201 of the 1964 act. 
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Contracts—Specifications—Restrictive—Particular Make—Special 
Design Features 


When an invitation contains a “brand name or equal” purchase description, not 
intended to be restrictive, that goes beyond the make and model of the brand 
name and specifies particular design features later determined to be non- 
essential, the. equipment offered by the low bidder that does not conform to the 
special design features of the specifications, even though eliminated, does not 
meet the equal in ‘all material respects” requirement of Federal Procurement 
Regulation 1-1.307.7(a), and contrary to the nonrestrictive clause full and free 
competition consistent with the needs of the Government required by 41 U.S.C. 
253(a) was precluded; therefore, the award should be canceled, and in re- 
advertising the procurement the specifications should accurately reflect the 
actual needs of the Government to permit full and free competition by all bidders. 


Contracts—Mistakes—Correction—Nonresponsive Bid 


A bid offering in error to supply for a period of 1 year spare repair parts for 
equipment required to be in continuous operation rather than the minimum 5 
years specified by the invitation is a nonresponsive bid and the error may not 
be corrected to make the bid responsive, and neither may the deviation be 
waived as a minor informality or irregularity, the continuous use of the equip- 
ment making compliance with the 5-year provision to furnish spare parts an 
essential element of the bid and a material requirement in determining the 
responsiveness of the bid. 


To the Administrator of Veterans Affairs, Veterans Administration, 
November 24, 1964: 


Reference is made to the letters of September 14, 1964, and October 
9, 1964, and enclosures, from the Director, Supply Service, in response 
to our request for a report concerning the protest of Packard Instru- 
ment Company, Inc., against award of a contract under Invitation for 
Bids (IFB) No. 64-39 issued by the Veterans Administration Hos- 
pital, Bedford, Massachusetts. 

The IFB was issued on May 25, 1964, with an opening date of June 
19, 1964. Bids were opened as scheduled, and the three bids received 
on item 30, a liquid scintillation spectrometer, were as follows: 


ANS, Inc. $12, 470 
Nuclear-Chicago Corporation 12, 508 
Packard Instrument Company, Inc. 12, 584 


Award for item 30 was made to ANS, Inc., on July 2, 1964. Formal 
protest against award to ANS was made by Packard to the contract- 
ing officer by letter dated July 20, 1964, wherein it was stated that the 
equipment offered by ANS did not meet the specifications required by 
the bid. Asa result of Packard’s protest, ANS has been instructed not 
to deliver the equipmient pending our decision. 

Pursuant to paragraph 1-1.307-4 of the Federal Procurement Reg- 
ulations (FPR), item 30 was described in the invitation as follows: 
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Tricarb Liquid Scintillation Spectrometer, 2 Channel, Packard Model 3214—Or 
equal—shall meet the following specifications: Matched 13-dynode photomulti- 
plier tubes mounted in specially designed optical chamber. Coincidence resolv- 
ing time to be approximately 35 nanoseconds. No preamplifiers, output pulses 
from photomultiplier are to be combined in a summation circuit. Entirely 
separate channels, with prescision attentuation, linear amplification, dual dis- 
criminator analysis, and sealers for each channel. Precision attentuation in each 
channel-10 or 100% range switch, 10 position coarse adjustment and continuous 
calibrated fine adjustment. Each channel shall be provided with nonoverloading 
linear amplifier adjusted for a gain of 100. Rise time shall be approximately 
15 nanoseconds. Maximum amplifier overload approximately 400X under any 
extreme of pulse input. Recovery time at this maximum overload 0.4 micro- 
second. Each channel operation to be narrow, wide and integral modes. Narrow 
window positions of 2%, 4% and 8% are to be provided. In wide window posi- 
tion both upper and lower levels of descrimination shall be controlled by ten- 
turn precision helical potentiometers. Each channel to be provided with 6-digit 
high speed scaler. Resolving time for pulse pairs is 50 nanoseconds. 5 digit 
electronic timer with selector switch providing timing in either hundredths of 
a minute or tenths of a second. Provision for external standardization acces- 
sory. Built in automatic background subtraction. Low activity sample reject. 
Graded shielding of cadmium and copper and 2 inches of lead shielding in ali 
directions around the optical chamber and photomultipliers. Gamma counting 
capability through addition of appropriate detector. Sample changer, detector 
and shield shall be mounted in a precision temperature controlled freezer. Auto- 
matic control unit and spectrometer are to be mounted in an overhead rack on 
wheels. 200 sample changer with indexing time of 0.4 seconds from one sample to 
the next. Empty sample positions are automatically by-passed. Automatic pro- 
gramming shall be provided for groups of samples. Cost shall include complete 
installation, including all necessary test to conform to requirements and safety 
standards and training of operators. 


The invitation also included the clause required by FPR 1-1.307-6 
informing bidders that the “brand name or equal” description was 
intended to be descriptive but not restrictive, and to indicate the 
quality and characteristics that would be satisfactory in the product 
offered, and that. bids offering “equal” products would be considered for 
award if it was determined that such products were equal in all “mate- 
rial” respects to the brand name product referenced in the invitation. 

The bid submitted by Packard was for its Model 3214 as described 
in the invitation, making it clearly responsive, but was $114 higher 
than ANS. Nuclear-Chicago bid on its Model 6274-S and as an alter- 
nate, Model 6724, both of which were priced higher than ANS. The 
record does not indicate whether Nuclear-Chicago’s bid was responsive. 
ANS submitted its bid with a cover letter dated June 15, 1964, on 
its Model 1200. In addition to the letter, which stated that its machine 
equalled or exceeded the specifications and described some of its more 
important features, five pages of specifications of the Ansitron were 
submitted. 

Packard has stated, in letters dated July 20, August 21, September 
24, and October 19, 1964, and in a conference with representatives of 
our Office, the basis of its contention that the Ansitron does not meet 
the specifications of the invitation and is not “equal.” Contrary to the 
specifications, it is stated by Packard that the Ansitron does not have 
precision attenuation for each channel; that without such precision 
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attentuation, it does not have the range switch, coarse adjustment or 
continuous calibrated fine adjustment called for; that it does not have 
a linear amplification system, but a logarithmic amplifier; that it does 
not have a separate amplifier for each channel, but one amplifier 
serving all channels; and that it does not have a detector, all as called 
for in the Item 30 specifications set out above. Nothing in the adminis- 
trative report refutes any of the above alleged deviations from the 
specifications in the equipment offered by ANS. It should also be 
pointed out that Packard states in its letter of July 20, that had it 
known at the time its bid was submitted that an instrument with 
different. specfications would be acceptable, it could have submitted 
a bid on an instrument comparable to the Ansitron but at a consider- 
ably lower price. 

We have also received a letter dated November 11, 1964, from James 
O’Conner Shea, attorney for ANS, in response to our letter of October 
28, 1964, to ANS extending it the opportunity to submit evidence 
relative to the protest. Although exception is taken therein to certain 
of Packard’s contentions, not disputed are its contentions that the 
Ansitron does not conform to the specifications with respect to pre- 
cision attenuation for each channel, range switch and adjustments, 
linear amplification, and gamma detector. With respect to these de- 
ficiencies, it is stated that they are not relevant to the problem under 
consideration as “the important thing is whether or not the machine 
ordered provides what the consumer wants.” 

The contracting officer stated in his initial report, dated August 27, 
1964, that award was made to ANS “as the low responsive bidder meet- 
ing specifications * * * after a detailed study and evaluation of all bids 
in consultation with the Associate Chief of Staff * * *.” In that re- 
port, as well as the report of September 2, he has also submitted to 
justify his action various information and testimonials, apparently 
solicited after award to ANS and the protest by Packard, regarding 
the satisfactory performance of the Ansitron at other institutions and 
facilities. A further report was submitted by him under date of Oc- 
tober 5, 1964, including a memorandum from the Associate Chief of 
Staff at the hospital, to rebut contentions made in Packard’s letter of 
September 24. This report and the memorandum recognize that the 
amplification system called for in the specifications and that offered 
in the ANS product are different, but only in minor details of design, 
construction, and in features which do not affect its suitability for the 
performance desired. Furthermore, it is contended that the “or equal” 
and “descriptive but not restrictive” clauses of the invitation save the 
ANS bid from being disqualified in spite of the obvious differences. 

While the preparation of specifications stating the needs of the Gov- 
ernment and the factual determination as to whether equipment offered 
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by a bidder conforms to those specifications is primarly within the 
discretion of the administrative agency concerned, 38 Comp. Gen. 190; 
35 id. 174, it is the function of the General Accounting Office to insure 
that procurements are made in accordance with applicable law and that 
there is a proper exercise of the administrative discretion. 

With regard to “brand name or equal” procurements, FPR 1-1.307- 
7(a) provides that where the product offered differs from the brand 
name, the bid shall be considered for award where the contracting 
officer determines that the offered product is equal in “all material 
respects to the products referenced” and that bids shall not be rejected 
because of “minor differences in design, construction, or features 
which do not affect the suitability of the products for their intended 
use.” Where, as here, the contracting agency, in a “brand name or 
equal” purchase description, goes beyond the make and model of 
the brand name and specifies particular design features rather than 
performance requirements, it must be presumed that the features 
stated were regarded as material and essential to the needs of the 
Government, at least at the time the specifications were drawn and 
bids solicited. Under such circumstances, even though it later ap- 
pears that another product offered may be otherwise suitable for the 
intended use, it may not be considered “equal” to the brand name 
product unless it conforms to the particular design féatures specified. 
See B-149824, October 12, 1962. In the present case, it is clear that 
the Ansitron did not conform to the specifications requiring preci- 
sion attenuation and linear amplification, and possibly in other 
respects. Since these were specified requirements, even though it 
later developed that they were not essential to the performance de- 
sired, the offered product was not “equal in all material respects.” 
The award was therefore improperly made to ANS. 

Moreover, contrary to the intent of the clause that the specifica- 
tions were descriptive and not restrictive, it may well be that the 
specifications here were such as to preclude the full and free com- 
petition, consistent with the needs of the Government, required by 
41 U.S.C. 253(a). Any bidder other than Packard was put in the 
position of having his bid declared nonresponsive if he did not use 
the amplification system required by the specifications. Certainly 
the Government is not required to purchase a spectrometer utilizing 
an amplification system which does not meet its requirements. On 
the other hand, if something other than a linear amplification sys- 
tem is capable of producing the standard of performance required, 
as was apparently determined to be the case here, then the specifi- 
cations should not be so restricted. While we understand it was 
not intended in drawing the specifications to restrict. competition, 
we think that this is, in effect, what resulted. 
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Furthermore, we note another deficiency in the bid submitted by 
ANS which in and of itself would appear to justify rejection. We 
refer to Special Condition No. 4 which reads, as filled in by ANS, 
as follows: 


REPAIR PARTS: As this equipment is required in the continuous operation 


of our hospital, it is necessary that the successful bidder be in a position to 
immediately furnish replacement parts. The parts can be obtained at (Please 
specify local representatives name, address, and telephone number) ANS, Inc., 


36 N. Main St., Wallingford, Connecticut CO 5-1531. Bidder offers to supply 
spare parts for equipment offered herein for a period of One year. (Minimum 
5 years) 

Although the administrative reports previously mentioned make 
no reference to the fact that the bid as submitted offered to supply 
spare parts for 1 year rather than the minimum of 5, a telegram and 
letter from ANS, dated June 30, 1964, some 11 days after bid open- 
ing, correcting this discrepancy, appear to be in response to a con- 
tact by the contracting activity advising of such discrepancy. In 
this connection, Mr. Shea states in his letter of November 11 that 
this discrepancy resulted from a typographical error, which was 
corrected as soon as it was discovered. In response to our inquiry of 
October 28, 1964, the contracting officer has submitted a letter dated 
November 10, 1964, concerning this matter. It is therein stated that 
the failure of the ANS bid to comply with the 5-year minimum was 
noted at the bid opening and called to the attention of its representa- 
tive, who explained that they had confused this provision with Spe- 
cial Condition No. 5, which calls for a minimum 1 year guarantee 
on all items. We do not agree with the contracting officer’s state- 
ment that ANS’s interpretation of Special Condition No. 4 to mean 
that “free” parts will be available for a given number of years was 
reasonable because of ambiguity between the two provisions. Spe- 
cial Condition No. 5 is clearly labeled “GUARANTEE” and says 
that the bidder guarantees all items against defective design, ma- 
terial, workmanship, and inefficient operation, and that correction 
and replacement under said guarantee will be without cost to the 
Government. On the other hand, Special Condition No. 4 speaks 
only of the availability of such parts for a minimum period and in 
no way imports an obligation on the part of the bidder to replace 
such parts “free.” Neither can we agree with the contracting offi- 
cer’s conclusion that this was a minor informality or irregularity 
which could either be corrected by the bidder or waived by him 
pursuant to the authority in FPR 1-2.405. Since the reason for 
requiring bidders to agree to furnish spare parts for a minimum of 
five years is that the equipment must be in “continuous” use at the 
hospital, compliance with this provision is an essential element of 
the bid and is material in determining the responsiveness of the bid. 
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Therefore, the bid as submitted must be considered nonresponsive. 
We have consistently held that an alleged error may be corrected 
only where the bid is responsive and otherwise proper for accept- 
ance. 38 Comp. Gen. 819. Under these circumstances the bid could 
not be accepted as submitted and could not properly be corrected to 
make it responsive. 

In accordance with the foregoing, the contract awarded to ANS 
must be considered void ab initio, and the award action should there- 
fore be canceled. Since it appears that the needs of the Government 
may be met by equipment with specifications other than as originally 
advertised, we suggest that all necessary steps be taken to assure that 
the specifications in any readvertisement of this procurement be such 
as to accurately reflect only the actual needs of your Administra- 
tion, and to permit full and free competition by all bidders on that 
basis. 


[B-155183] 


Family Allowances—Separation—Type 2—Reserve Training, Etc., 
Duty 

A National Guard officer whose active duty orders for more than 30 days but less 
than 90 days training did not authorize the transportation of his dependents at 
Government expense and his dependents accompanied him to his duty station re- 
maining there for the entire period of his training is not entitled to a family 
separation allowance (Type 2), the benefits authorized by 37 U.S.C. 427(b) 
being based on the enforced separation of a member of the uniformed services 
from his family for an extended period of time, and on the fact that the depend- 
ents do not reside at or near his duty station; therefore, the reservist experienc- 
ing no enforced separation from his family, and the temporary residence of his 
dependents at his training station not being regarded as a visit of a temporary 
nature, he may not be paid a family separation allowance. 

To Lieutenant Colonel R. E. O’Bannon, Department of the Army, 


November 24, 1964: 


By first indorsement dated September 14, 1964, the Office of the 
Chief of Finance, Department of the Army, forwarded here your 
letter of August 12, 1964, with enclosures, requesting an advance de- 
cision as to the legality of making payment on a voucher stated in favor 
of Major Peter Tyanich, O 999234, Montana National Guard, in the 
amount of $67, representing family separation allowance for the period 
January 17 to March 23, 1964, under the circumstances disclosed. The 
request for a decision was assigned DO No. A-801 by the Department 
of Defense Military Pay and Allowance Committee. 

By paragraph 1, Special Orders No. 7, dated January 10, 1964, issued 
by the State of Montana, Office of The Adjutant General, Helena, 
Montana, Major Tyanich, assigned to Station Headquarters and Head- 
quarters Detachment, Montana Army National Guard, Helena, Mon- 
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tana, was ordered to active duty for training at the National Guard 
Bureau, Washington, D.C., for the period January 20 to March 20, 
1964, to assist with a special project in Army Logistics Division. The 
orders expressly provided that transportation of dependents was not 
authorized at Government expense. In support of his claim for family 
separation allowance (Type II), there is attached to the voucher a 
statement and a certificate executed by the officer certifying that dur- 
ing the period January 17 to March 23, 1964, he maintained a per- 
manent residence for his dependents at 1051 North Warren Street, 
Helena, Montana, notwithstanding the fact his dependents occupied 
a temporary residence with him at 1850 Columbia Pike, Arlington, 
Virginia, during the period of his active duty for training. 

In expressing doubt in the matter, you refer to paragraph 5-174, 
Army Regulations 37-104, and to our decision of April 2, 1964, B- 
153192, 43 Comp. Gen. 650, and you say that while no doubt Major 
Tyanich had additional expenses of maintaining two households, these 
expenses were not caused by “enforced separation” as the member re- 
sided with his dependents at his active duty station for the entire 
period of his active duty for training. You also express doubt as to 
whether the visit may be considered as a social visit of a temporary 
nature when it extends over the entire period of active duty even 
though it is less than 3 months’ duration. 

In transmitting your request for a decision, the Office of the Chief 
of Finance expresses the view that, in the light of the principles set. 
forth in our decisions B-131836, October 9, 1963, 43 Comp. Gen. 332, 
and B-153192, April 2, 1964, the dependents were at the member’s duty 
station on a social visit of a temporary nature and, therefore, entitle- 
ment exists for the entire period of active duty for training. 

Section 427(b) (1) of Title 37, U.S. Code, authorizes payment of a 
family separation allowance of $30 a month to certain members en- 
titled to basic allowance for quarters for dependents if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; * * * 

In answer to a question whether under the above clause (1) a mem- 
ber is entitled to a family separation allowance during the period not 
exceeding 3 continuous months when his dependents visit him at or 
near his permanent duty station, we said in decision of October 9, 1963, 
B-131836, 43 Comp. Gen. 332, in answer to question 19, that: 

In decision of February 11, 1958, 37 Comp. Gen. 517, we held that while it 
is impossible to determine a fixed period for a visit of a “temporary nature” 
which, under all circumstances, would safeguard the interests of the Government 
while not infringing upon the privileges intended to be granted to service per- 


sonnel, the liberal maximum period of three months under Executive Order No. 
10204, during which the wife of a member of the uniformed services may occupy 
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Government facilities, public quarters assigned to another member, or a guest 
house while on a social visit of a temporary nature without loss to the member 
of his right to continue to receive basic allowance for quarters on her account 
would be a reasonable maximum period for such visits. We believe a similar 
maximum period may be prescribed by regulations under the cited code pro- 
visions where the facts clearly show that the dependents are merely visiting at 
or near the permanent duty station and have not effected a change of residence. 
Where a member is on temporary duty away from his permanent 
station, we said, in answer to question 20 in the same decision of Octo- 
ber 9, 1963, that a right to family separation allowance under clause 
(3) of section 427(b) would not accrue to a member whose dependents 
are with him at his temporary duty station for a continuous period 
of more than 30 days. These conclusions have been implemented by 
paragraph 5-174, Army Regulations 37-104. ‘The visiting rule enun- 
ciated in the answer to question 19 generally involved members of 
the uniformed services who are on extended active duty at their per- 
manent duty station. 

In our decision of April 2, 1964, B-153192, cited in your submission, 
we said, in answer to question 4, that it is our view that a reservist 
of an eligible grade and with dependents who is ordered to active duty 
for training for less than 1 year or to active duty for other than train- 
ing duty for less than 6 months, but for a period of more than 30 days, 
is entitled to a family separation allowance under section 427 (b) (1) 
if his dependents do not reside at or near his station, since the move- 
ment of his dependents to his permanent duty station is not authorized 
at Government expense. Since question 4 related to a reservist ordered 
to active duty for training for a period of 45 days away from the 
Reserve unit to which he was attached for drill purposes and he had 
no active duty station other than the station to which he was ordered 
for training duty, we concluded that since the assignment was in ex- 
cess of 30 days, the training duty station should be regarded as the 
member’s permanent station for family separation allowance purposes 
and that he was entitled to the allowance under clause (1) rather than 
clause (3) of section 427(b) if he otherwise qualified. 

While we recognized that reservists who otherwise qualify are en- 
titled to a family separation allowance on substantially the same basis 
as other members of the uniformed services, there is nothing in the 
above-mentioned visiting rule set out in answer to question 19 of de- 
cision of October 9, 1963, which would make that rule applicable to 
reservists ordered to active duty for training for periods of duty of 
more than 30 days but less than 90 days and whose dependents spend 
the entire period of active duty for training with the member at his 
training duty station. On the contrary, the legislative history of sec- 
tion 427(b) shows that the rationale of the allowance is that “enforced 
separations” of servicemen from their families cause added household 
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and family expenses where the member is absent for any “extended 
period of time.” (Page 25 of S. Rept. No. 387, to accompany H.R. 
5555, which was enacted as Public Law 88-132.) The benefits au- 
thorized in section 427(b) are based on separation from the family for 
an “extended period of time” and clause (1) specifically requires that, 
as a condition precedent, the member’s dependents do not reside at or 
near his duty station. It is our view that where, as here, the reservist 
is ordered to active duty for training for a period in excess of 30 days, 
and his dependents accompany him to his training duty station and 
remain there with him for the entire period of that duty, there is no 
enforced separation from his family as contemplated by the law, nor 
may such temporary residence of the dependents with the member at 
his duty station for the entire period of training duty be regarded as 
a visit of a temporary nature with the member. In these circumstances 
there is no basis to conclude that the member’s dependents “do not 
reside at or near” his station and we believe payment of the allowance 
is precluded by the terms of the statute. 

Accordingly, payment is not authorized and the voucher with en- 
closures will be retained here. 


[B-155430] 


Subsistence—Per diem—Military Personnel—Temporary Duty— 
Subsequent Permanent Station Requirement 


Although orders detaching a Navy officer from his permanent duty station 
directed “temporary duty afloat” awaiting further assignment, the officer not 
having been furnished the quarters and messing facilities contemplated by 
paragraph 4201 of the Joint Travel Regulations for the period of temporary duty 
because the staff to which he had been attached was physically located ashore 
is entitled to per diem for the duration of the temporary duty, the station from 
which he was detached to comply with his temporary duty orders having remained 
his permanent duty station for the period of temporary duty performed prior to 
discharge, even though his orders contemplated another permanent assignment 
at the expiration of the temporary duty, and such duty having been limited to the 
period necessary to effect a further assignment is not considered of indeterminate 
duration. 


To the Secretary of the Navy, November 24, 1964: 


Further reference is made to letter of October 6, 1964, from the Under 
Secretary of the Navy in effect requesting a decision whether an officer 
of the Navy who is detached from his permanent station under orders 
directing him to proceed to a station for temporary duty awaiting 
further assignment by the Bureau of Naval Personnel is in a status 
entitling him to per diem at the tempory duty location. To illustrate 
the problem you cite the case of Ensign James D. Pence, USNR, 645957. 


The request was assigned Control No. 64-32 by the Per Diem, Travel 
and Transportation Allowance Committee. 
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Orders issued on January. 28, 1963, by the Commanding Officer, 
U.S.S. Montrose (APA 212) based on a Bureau of Naval Personnel 
message, detached Ensign Pence from duty on board that vessel and 
directed him to proceed and report to COMPHIBPAC at San Diego 
for “Temporary Duty Afloat” awaiting further assignment by Bureau 
of Naval Personnel. It appears that since, under the provisions of 
item 8 of paragraph 4201 of the Joint Travel Regulations, per diem is 
not payable for any period of temporary duty aboard a Government 
vessel when both Government quarters and messing facilities are avail- 
able, and since the orders designated temporary duty afloat, the local 
disbursing officer refused to pay Ensign Pence’s claim for per diem. 
However, information subsequently was received from the Commander 
Amphibious Force, U.S. Pacific Fleet, that during the period Ensign 
Pence was assigned to the staff in a temporary duty afloat status, 
COMPHIBPAC staff was physically located ashore at U.S. Naval 
Amphibious Base, Coronado, San Diego, California. Thus, the pro- 
visions of the Joint. Travel Regulations mentioned above were not 
applicable. 

A claim for the per diem was submitted to our Claims Division by 
Ensign Pence and was disallowed by settlement dated June 2, 1964, in 
pertinent part, as follows: 

Your orders of 28 January 1963, show your assignment to COMPHIBPAC as 
temporary duty. However, the period of such duty is not indicated and neither 
did such orders direct your return to the USS MONTROSE to resume your per- 
manent duties, nor did they direct an assignment to a new permanent duty station, 
upon completion of the “temporary duty” therein directed. 

Under the circumstances, it must be concluded that COMPHIBPAC was your 
designated post of duty while you were at that place and that no right to per diem 
accrued for the duty performed under the orders of 23 [28] January 1963. Ac- 
cordingly, no payment may be made in connection with your claim. 

The Under Secretary expresses the belief that the disallowance was 
predicated on the decision of the Court of Claims in the case of Cali- 
famo v. United States, 145 Ct. Cl. 245. He says that such decision is 
not applicable to the present case since it was concerned only with 
temporary duty incident to orders calling a member to active duty 
from his home without designating a subsequent permanent station, 
the court holding in those circumstances that inasmuch as the mem- 
ber’s home was not a permanent duty station, his temporary duty sta- 
tion was his only designated post of duty and, therefore, he could not 
be in a travel status while at such temporary duty station. The Under 
Secretary states that in the present case, Ensign Pence did have a 
permanent station he was away from—the U.S.S. Montrose—and that 
he was, therefore, in a travel status while on temporary duty with 
Commander Amphibious Force, U.S. Pacific Fleet. Also, there has 
been furnished a copy of honorable discharge orders dated April 29, 
1963, with endorsements, showing that Ensign Pence remained on tem- 
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porary duty with Commander Amphibious Force, U.S, Pacific Fleet, 
until his discharge on May 10, 1963. 

The pertinent statute, 37 U.S.C. 404(a), provides that under regu- 
lations prescribed by the Secretaries concerned, members of the uni- 
formed services shall be entitled to receive travel and transportation 
allowances for travel performed under competent orders upon perma- 
nent change of station, or otherwise, or when away from their desig- 
nated posts of duty. Paragraph 3050-1 of the Joint Travel Regu- 
lations provides that members are entitled to travel and transportation 
allowances only while actually in a travel status, and that they shall be 
deemed to be in a travel status while performing travel “away from 
their permanent duty station” upon public business. Paragraph 
3003-2 of the same regulation defines the term “temporary duty” as 
meaning duty at a location other than the permanent station to which 
a member of the uniformed services “is ordered to temporary duty 
under orders which provide for further assignment to a new permanent 
station or for return to the old permanent station.” 

The U.S.S. Montrose was Ensign Pence’s permanent station and we 
see no sound basis for a conclusion that upon his detachment from duty 
at that station to permit him to comply with his temporary duty orders, 
it ceased to be his permanent station, even though his orders contem- 
plated that he would be assigned another permanent station at the 
expiration of his temporary duty. Apparently because it was deter- 
mined that he would not be at his interim station for more than six 
months, his orders provided for temporary duty under the Navy prac- 
tice discussed in decision of August 21, 1963, B-151951, 43 Comp. 
Gen. 185, affirmed under B-151951, January 31, 1964. Also, since his 
orders provided for further assignment by the Bureau of Naval Per- 
sonnel the nature of the temporary duty assignment was analogous to 
that considered in the August 21, 1963 decision in that the duration 
of the duty was limited to the period necessary to effect such further 
assignment and, therefore, was not indeterminate. See decision of 
December 4, 1963, B—152690, 43 Comp. Gen. 474. 

Accordingly, the question is »nswered in the affirmative. Appro- 
priate instructions have been issued for allowance of the claim of 
Ensign Pence in the amount properly due. 


[B-147769] 


Appropriations—Permanent Indefinite for Judgments—Contempt 
Fines 


Although a contempt of court fine which was imposed by a Federal court against 
an employee acting in compliance with administrative regulations and instruc- 
tions is a judgment of a court, a fine is different in nature, principle and purpose 
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from a judgment which is payable from the permanent indefinite appropriation 
established by section 1302 of the act of July 27, 1956, 31 U.S.C. 724a, and, there- 
fore, while the contempt fine may not be paid from the permanent appropriation 
for judgments, if there is an administrative determination that the fine was 
incurred in the accomplishment of official business for which the department’s 
salaries and expenses appropriation is made, the fine would be payable from 
such appropriation. 


To the Acting Attorney General, November 27, 1964: 


Reference is made to letter of October 23, 1964, with enclosures, 
acknowledged November 13, from the Assistant Attorney General for 
Administration, requesting to be advised as to whether the appropria- 
tions made for the Department of Justice or any other fund is avail- 
able for the payment of a fine of $500 imposed by the United States 
District Court for the Northern District of Illinois, on an employee 
of the Department’s Federal Bureau of Investigation for an offense 
committed while in the performance of his official duties. 

The Assistant Attorney General states in his letter that the Depart- 
ment desires to comply with the court’s directive for payment of the 
contempt fine, if possible, and suggests use of the funds appropriated 
by the Automatic Payment of Judgments Act, 31 U.S.C. 724a, for 
such purpose. 

It appears from the record that during a proceeding entitled Sam 
Giancana v. J. Edgar Hoover and Marlin W. Johnson, held in the 
United States District Court for the Northern District of Illinois on 
plaintiff’s motion for a preliminary injunction to secure and protect 
his civil rights by reason of certain alleged activities by agents of the 
Federal Bureau of Investigation, the court ordered Johnson, Agent in 
Charge, Chicago office of the Federal Bureau of Investigation, to 
answer certain questions put to him by plaintiff’s counsel. See Sam 
Giancana v. J. Edgar Hoover, 322 F.2d 789 (1963). Johnson declined 
to answer the questions despite the court’s order on the grounds of 
certain Department regulations and specific instructions received from 
the Attorney General of the United States, which regulations and in- 
structions were brought to the attention of the court and made a part. 
of the record. 

The District Court held that Johnson was not justified in his refusal 
to answer the questions, and in a related action entered its summary 
order of commitment for criminal contempt against him. Johnson 
was fined $500 for his refusal to answer under authority of 18 U.S.C. 
401 and 18 U.S.C. App. Rule 42(a), Federal Rules of Criminal 
Procedure. The United States Court of Appeals affirmed the 
contempt order of the District Court, in the case of Sam Giancanav. 
Marlin W. Johnson, 335 F. 2d 372 (7th Cir. 1964), and the Department 
has decided against appeal of the matter to the United States Supreme 
Court. 
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Thus, it is clear that the offense for which Johnson was charged 
and fined arose by reason of the performance of his duties as an 
employee of the Department’s Federal Bureau of Investigation and his 
compliance with Department regulations and instructions, and was 
without fault or negligence on his part. It has been held that where 
an officer or employee of the Government is sued because of some official 
act done in the discharge of an official duty the expense incurred by 
him in the discharge of such duties should be borne by the United 
States. See 15 Comp. Dec. 621; 9 Op. Atty. Gen. 51, 52; id. 146, 148. 
Cf.31 Comp. Gen. 246. 

With reference to the source of funds that may be used in payment 
of the fine, we wish to point out that while a fine imposed for a 
contempt of court is a judgment of the court, a fine in its nature, princi- 
ple, and purpose is a very different thing from the judgments the 
payment of which the Congress had in view in enacting the permanent 
appropriation established by section 1302 of the act of July 27, 1956, 
70 Stat. 694, as amended, 31 U.S.C. 724a (Supp. V). See Za Parte 
Shull, 121 S.W. 10, 11; Frabizzio v. State, 59 A. 2d 452; Words and 
Phrases “Fine,” vol. 17, p. 52. Consequently, we do not believe the 
use of this permanent appropriation for payment of the contempt fine 
is proper. 

On the other hand, it is a settled rule that where an appropriation 
is made for a particular object by implication it confers authority 
to incur expenses which are necessary or proper or incident to the 
accomplishment of the object or purpose for which made, except as to 
expenditures in contravention of law, or for some purpose for which 
other appropriations are more specifically available. See 38 Comp. 
Gen. 782, 785 ; 32 id. 326. The appropriation “Salaries and Expenses, 
Federal Bureau of Investigation,” contained in the Departments of 
State, Justice, and Commerce, the Judiciary, and Related Agencies 
Appropriation Act, 1964, Public Law 88-245, approved December 30, 
1963, 77 Stat. 776, 782, provides in general terms for, among other 
things, “For expenses necessary for the detection and prosecution of 
crimes against the United States * * *.” 

Whether the contempt fine imposed on Johnson was necessarily in- 
curred in the accomplishment of official business for which the appro- 
priation was made is, of course, a factual matter primarily for admin- 
istrative determination in the light of the circumstances of the particu- 
lar case. Accordingly, and since it appears from the facts reported 
and outlined herein that the expense of the fine reasonably would fall 
into that category, we conclude that payment of the contempt fine of 
$500 may be regarded as a proper charge against this appropriation. 
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Compensation—Downgrading—Saved Compensation—Steps Selec- 
tion—Reselection 


An employee downgraded from GS-18, $20,000 per annum, with salary retention 
benefits through October 15, 1964, pursuant to 5 U.S.C. 1107(a), whose salary 
rate would have been set at step 5, the top of grade 16, absent the salary reten- 
tion benefits, may not be paid upon the expiration of his retention benefits at the 
highest scheduled step of grade 16, step 9, established by the Federal Employees 
Salary Act of 1964, the “highést previous rate” rule authorizing any scheduled 
salary rate that does not exceed the highest previous rate of employees “reem- 
ployed, transferred, promoted, repromoted or demoted,” having been invoked at 
the time the employee was demoted it may not again be considered unless another 
personnel action occurs; furthermore, in accordance with FPM Letter No. 531- 
27(1), May 10, 1963, the original salary rate may not be reselected. 
Compensation — Periodic Step-Increases — Downgraded Em- 
ployees—New Steps Established in Grade 

Upon the expiration of a 2-year salary retention period on October 15, 1964, an 
employee whose salary rate at the time he was downgraded from GS-18 had been 
established at step 5, the highest scheduled step in GS-16, may be advanced to 
step 6 as of July 5, 1964, the date steps 6, 7, 8, and 9 were added to grade GS-16 
by the Federal Employees Salary Act of 1964, the employee having served at 
least 2 continuous years in grade GS-18 prior to his demotion and more than the 
required period in GS-16 acquired the right to be advanced to step 6, and his 
waiting period for advancement to step 7 began on July 5, 1964. 


To the Secretary of the Treasury, November 27, 1964: 


On November 6, 1964, the Acting Deputy Assistant Secretary for 
Administration, Treasury Department, requested our decision con- 
cerning the correct salary rate payable in the case of Mr. William H. 
Loeb, Assistant Regional Commissioner (Collection) , GS-16, Internal 
Revenue Service, Atlanta, Georgia. 

It is stated that Mr. Loeb was downgraded on October 16, 1962, from 
grade GS-18, $20,000 per annum, with salary retention benefits of 
that grade through October 15, 1964. 5 U.S.C. 1107(a). In accord- 
ance with pertinent Civil Service Regulations it was administratively 
determined that his salary rate would have been set at the top step of 
grade GS-16 if he had not been entitled to the salary retention bene- 
fits. At that time step 5, $18,000 per annum, was the highest salary 
rate in grade GS-16. 

The Federal Employees Salary Act of 1964, Public Law 88-426, ap- 
proved August 14, 1964, 78 Stat. 400, but so far as pertinent here made 
retroactively effective to July 5, 1964, established additional steps 6, 7, 
8 and 9 in grade GS-16. Thus step 9 at $24,175 per annum became 
the highest scheduled step in that grade. 

Since the employee’s retention benefits by reason of the demotion 
expired in October 1964, an adjustment of his salary rate is required. 


. 
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It is contended that it was the intention of the Internal Revenue Serv- 
ice to grant him the maximum salary at the time of the downgrading 
and since the new steps have been added in the grade to which he was 
reduced, he now should be given the benefit thereof. You present the 
following questions : 


(1) Would IRS be justified in paying Mr. Loeb $24,175 which is the 
top scheduled step? 


(2) If your answer to (1) is negative would IRS be justified in paying Mr. 
Loeb at the 6th scheduled rate instead of the 5th scheduled rate to provide for a 
step increase based on two years of service in grade GS-16? 

The selection of the maximum step (5) of grade GS-16, as the 
salary rate Mr. Loeb would have received had he not been entitled to 
salary retention and which he would be paid upon termination thereof 
was in consonance with the “highest previous rate” rule (FPM Sup- 
plement, 990-2, page 531-7, formerly 25.103(b) (1), Pay Regulations), 
which for employees who are “reemployed, transferred, promoted, 
repromoted or demoted,” authorizes a salary at any scheduled rate of 
the grade which does not exceed their highest previous rate. As 
indicated the rule is for application only in connection with the 
specified personnel actions, and having been invoked upon Mr. Loeb’s 
demotion is not for further consideration unless and until another 
of the stated personnel actions occurs. As to reselection of the rate 
originally determined we direct your attention to FPM Letter No. 
531-27(1), May 10, 1963, wherein it is expressly stated on page 2: 


The selection of a rate at the time of the demotion cannot be changed at a 
later date in the absence of some personnel or position change. For example, 
prior to the Federal Salary Reform Act longevity rates were not available unless 
the employee had previously earned a longevity rate. Even though the higher 
rates are now available as a result of the elimination of longevity rates as such, 
agencies may not change the rate which was selected at the employee’s demotion. 

So far as pertinent here we see no basis for a distinction between 
the higher rates resulting from the elimination of the longevity steps 
and the additional steps subsequently created by Public Law 88-426, 
supra. Therefore, your first question is answered in the negative. 

As to your second question—since the employee had salary retention 
rights in grade GS-18 we assume he had served at least two consecutive 
years therein at the time of demotion. Thus, having served for more 
than the required period in GS-16 and above on July 5, 1964, the 
date the additional steps were added to that grade, and assuming that 
he met all other requirements for a within-grade increase, the employee 
acquired the right at that time to be advanced one step in grade, 
that is, to step 6, and his waiting period for advancement to step 7 
began on that date. Accordingly, the question is answered in the 
affirmative. 
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[ B-155190 J 


Pay—Active Duty—Grade or Rank—Rear Admirale—-“Extra Num- 
bers” Officers 

Coast Guard officers serving on active duty as “extra numbers” in the 
grade of rear admiral under the authority of 14 U.S.C. 432 and 433 who are 
specifically excluded, pursuant to 14 U.S.C. 42(e), in determining the authorized 
strength of that grade are, nevertheless, entitled to receive the active duty basic 
pay of a rear admiral of the upper half in the order of their seniority in the 
grade, in view of the unqualified provision of 37 U.S.C. 202(f) that one-half 
the number of officers on the active list of rear admirals are entitled to the 
basic pay of a rear admiral of the upper half the extra numbers officers are 
considered rear admirals within the meaning of 37 U.S.C. 202(f) and should 
be included in determining the number of rear admirals on the active list of 
the Coast Guard entitled to receive the basic pay of the upper half. 


To the Secretary of the Treasury, December 1, 1964: 


The Acting Assistant Secretary of the Treasury, in letter dated 
September 15, 1964, requests decision whether in determining the 
number of rear admirals in the Coast Guard entitled to receive active 
duty basic pay of the upper half there should be included those com- 
missioned officers of the Coast Guard who are serving in that grade as 
“extra numbers” under the provisions of 14 U.S.C. 432 and 433. 

Subsection (f), section 202, Title 37, U.S. Code, as enacted in Public 
Law 87-649, September 7, 1962, 76 Stat. 455, provides: 


(f) Except for those whose basic pay is otherwise specifically authorized by 
law, the number of rear admirals on the active list of the Coast Guard entitled 
to the basic pay of a rear admiral of the upper half is one-half of the number of 
officers on the active list in that grade. If that division results in an odd 
number, the odd number shall be placed in the upper half. However, an officer 
who is entitled to the basic pay of a rear admiral of the upper half may not 
have his basic pay reduced solely because the number of rear admirals is reduced. 

The phrase “one-half of the number of officers on the active list in 
that grade” which has specific reference to the number of rear admirals 
on the active list of the Coast Guard entitled to the basic pay of a rear 
admiral of the upper half is not qualified in any manner and, unless a 
different interpretation is required by other provisions of law, prop- 
erly may be held to include “extra number” officers serving on active 
duty in that grade under authority of 14 U.S.C. 432 and 433. 

Section 482, Title 14, U.S. Code, relates to personnel of the former 
Lighthouse Service. Subsection (a) provides that any person of the 
former Lighthouse Service commissioned as an officer in the Coast 
Guard “shall be an extra number in his grade and in the grades to which 
he may be promoted.” It is also provided therein that such an officer 
shall take precedence (1) with other officers commissioned in his 
grade from the former Lighthouse Service as the Secretary of the 
Treasury may prescribe and (2) “with other line officers in his grade 
in accordance with the respective dates of their commissions in such 
grade.” Such an officer is eligible for promotion if otherwise qualified 
“at such time as the officer in a regular number in line of promotion 
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next above him on the seniority list becomes eligible-for promotion ; or 
if there be no such officer in his grade, he shall be eligible for promo- 
tion, if otherwise qualified, when a vacancy occurs in the next higher 
grade.” Under the conditions prescribed in subsection (b) of section 
432 each vacancy which occurs in the extra numbers of such com- 
missioned personnel operates to increase by one the total authorized 
number of line officers of the Coast Guard. 

Section 433, Title 14, U.S. Code, relates to personnel of the former 
Bureau of Marine Inspection and Navigation and the Bureau of 
Customs. Subsection (a), as amended by section 1(11) (A), Public 
Law 88-130, September 24, 1963, 77 Stat. 190, provides that the total 
number of commissioned officers in the Coast Guard authorized in 
section 42, Title 14, U.S. Code, shall include “four hundred and fifty- 
three extra numbers to which the President is authorized to appoint 
only the personnel of the former Bureau of Marine Inspection and 
Navigation and Bureau of Customs who on March 1, 1942, held the 
civil service rating of CAF-9 or P-3, or above.” Subsection (a) 
further provides that when a vacancy arises, as therein prescribed, 
among such extra numbers, each such vacancy “shall increase by one 
the authorized number of line officers, and decrease by one the author- 
ized number of extra numbers.” In subsection (b) it is provided that 
any person so commissioned “shall be an extra number in any rank 
to which he may be promoted” and that such individual “shall be eligi- 
ble for promotion, if otherwise qualified, at such time as the regular 
line officer who is his running mate becomes eligible for promotion.” 

Section 41a, Title 14, U.S. Code (1958 Ed., Supp. V), added by 
section 1(1), Public Law 88-130, 77 Stat. 174, provides in subsection 
(a) that there shall be maintained “a single active duty promotion 
list of officers of the Coast Guard on active duty in the grades of 
ensign and above.” In subsection (b) it is provided that “Officers 
shall be carried on the active duty promotion list in the order of senior- 
ity of the grades in which they are serving.” Certain categories of 
officers, such as retired officers, are expressly excluded from the active 
duty promotion list. Extra number officers are not so excluded and 
we have been advised, informally, that each section 432 extra number 
officer was-placed on the active duty promotion list immediately fol- 
lowing the officer in a regular number in line of promotion next above 
him on the seniority list and similarly that section 433 extra number 
officers were placed on the active duty promotion list next below their 
regular line “running mate.” 

Section 42, Title 14, U.S. Code (1958 Ed., Supp. V), was amended by 
section 1(2), Public Law 88-130, September 24, 1963. Subsection (a) 
provides that the total number of commissioned officers, excluding 
commissioned warrant officers, on active duty in the Coast Guard “shall 
not exceed three thousand five hundred.” Subsection (b) provides 
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that the commissioned officers on the active duty promotion list shall 
be distributed in grade in the percentages therein prescribed. For the 
grade of rear admiral the percentage stated is 0.75. Under subsection 
(c) the Secretary of the Treasury is directed to make a computation 
at least once each year “to determine the number of officers on the 
active duty promotion list authorized to be serving in each grade,” 
the number in each grade to be computed “by applying the applicable 
percentage to the total number of such officers serving on active duty 
on the date the computation is made.” In subsection (d) it is provided 
that the numbers resulting from such computation “shall be for all 
purposes the authorized number in each grade.” Subsection (e) pro- 
vides that “* * * officers serving as extra numbers in grade under sec- 
tions 432 and 433 of this title * * * shall not be counted in determin- 
ing authorized strengths under subsection (c) and shall not count 
against those strengths.” [Italics supplied.] 

It will be seen that under the provisions of law currently in effect 
it is provided (1) that there shall be a single active duty promotion 
list of officers of the Coast Guard on active duty, (2) that officers shall 
be carried on that list in the order of seniority of the grade in which 
they are serving on active duty, (3) that the total number of commis- 
sioned officers, excluding commissioned warrant officers, on active duty 
in the Coast Guard may not exceed 3,500, which number of officers 
includes the extra numbers prescribed in section 433, (4) that officers 
on the active duty promotion list are to be distributed in each grade 
in accordance with the percentages prescribed in subsection (b) of 
section 42, (5) that at least once each year a computation must be 
made to determine the number of officers on the active duty promotion 
list authorized to be serving in each grade, and (6) that in any such 
computation establishing the number of officers on the active duty pro- 
motion list authorized to be serving in each grade, officers who are 
serving as extra numbers under authority of sections 432 and 433 
are not counted. 

It should be noted that while officers serving as “extra numbers” 
under sections 432 and 433 are excluded from such a computation they 
are not precluded from serving in the grade of rear admiral. Hence, 
the total number of rear admirals on the active duty promotion list 
of the Coast Guard may at times exceed the number contemplated 
by section 42(c). That is, the number of officers authorized to be 
distributed in the grade of rear admiral in the Coast Guard is in- 
creased by each “extra number” officer who is promoted to the grade 
of rear admiral. In view of the requirement that officers be carried 
on the active duty promotion list of the Coast Guard in the order of 
their seniority in grade (section 41a, Title 14, U.S. Code (1958 Ed., 
Supp. V), it would seem that upon promotion to rear admiral an 
“extra number” officer takes precedence among rear admirals on the 


794-032 O-66—23 












320 DECISIONS OF THE COMPTROLLER GENERAL [44 


active list of the Coast Guard in accordance with the date of his 
appointment to that grade and that he will become entitled to the pay 
of the upper half in the order of his seniority in that grade. 

In such circumstances there appears to be no basis for a conclusion 
that sections 432 and 433 “extra number” officers serving on active duty 
in the Coast Guard in the grade of rear admiral are not “rear admirals 
on the active list of the Coast Guard” within the meaning of 37 U.S.C. 
202(f) and it is our view that they are required to be included for 
purposes of determining the number of rear admirals on the active list 
of the Coast Guard entitled to receive the basic pay of the upper half. 


[ B-155522 J 


Contracts—Awards—Labor Surplus Areas—Determination—After 
Bid Opening 

Where under a partial small business set-aside a substantial part of the contract 
price is the contemplated purchases of raw material from suppliers, information 
furnished after bid opening indicating the supplier of the bidder offering to 
perform in other than a labor surplus area is located in a substantial labor 
surplus area entitles that bidder under an invitation requesting information 
on the production by bidder and first-tier subcontractors to first priority to 
negotiate for the set-aside rather than the bidder planning to perform in a 
persistent and substantial labor surplus area but whose supplier is not in a 
labor surplus area, the suppliers not being subcontractors the information sub- 
mitted after bid opening may be considered in determining whether the contract 
will be performed in a labor surplus area and, therefore, the bidder who on 
the basis of raw material costs will incur a substantial part of the bid price 


in a labor surplus area qualifies for first priority in the negotiation of the small 
business set-aside. 


To the Administrator, General Services Administration, December 
1, 1964: 


Reference is made to letter of November 2, 1964, from the General 
Counsel, submitting for decision a question whether Central Chemical 
Corporation or Lebanon Chemical Corporation is entitled to first 
priority to negotiate for the small business set-aside under invitation 
FPNGC-R-56647-A-9-16-64. 

Under the subject invitation there is a partial set-aside of 5 million 
pounds of DDT, 75 percent water dispersible powder, for award to one 
or more small business concerns. Notice of Partial Small Business 
Set-Aside, July 1963 GSA Form 1773, made a part of the invitation 
for bids, stipulates that negotiations will be conducted first with 
smal] businesses which are persistent labor surplus area concerns, sec- 
ond with small businesses which are substantial labor surplus area 
concerns and third with concerns which are just small businesses. The 
notice defines a labor surplus area concern as one which will incur 
on account of manufacturing or production, by itself or its first-tier 
subcontractors, costs of more than 50 percent of the contract price 
in labor surplus areas. Further, paragraph (c) of the notice requires 
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each bidder desiring to be considered for award as a small business 
labor surplus area concern on the set-aside portion of the procurement 
to identify in its bid the geographical areas in which it proposes to 
perform, or will cause to be performed, a substantial proportion of 
the production of the contract. Following the notice, there appears 
the following statement: 

Each bidder desiring to be considered for award as a small business labor 
surplus area concern on the set-aside portion of this procurement shall enter 
the information called for by paragraph (c) of the above notice in the spaces 
provided below. The information is to be supplied only for labor surplus areas 
in which the bidder proposes that a substantial proportion of manufacturing 
or production will be performed. 

Thereafter follows two series of blank spaces: the first series, labeled 
“PRODUCTION BY BIDDER,” is followed by spaces calling for 
information as to name of plant, point of production and geographical 
area and the second series, labeled “PRODUCTION BY FIRST- 
TIER SUBCONTRACTORS,” is followed by spaces calling for in- 
formation as to the name of first-tier subcontractor, point of produc- 
tion and geographical area. 

Lebanon Chemical Corporation in the spaces under “PRODUC- 
TION BY BIDDER” in form 1773 indicates that it will perform 
the contract in Lebanon, Pennsylvania, which is reported not to be a 
labor surplus area. The spaces under “PRODUCTION BY FIRST- 
TIER SUBCONTRACTORS” are blank. Central Chemical Cor- 
poration in the first series of blank spaces in form 1773 furnishes in- 
formation that it will produce in Hagerstown, Maryland, which is 
reported to be a persistent and substantial labor surplus area. It like- 
wise left blank the second series of spaces. 

After bid opening, both Lebanon and Central furnished a cost 
breakdown on the DDT. This additional information indicates that a 
substantial part of the price of both companies is the result of con- 
templated purchases of raw material from suppliers. Moreover, the 
location of the suppliers designated and the cost of the materials to 
be purchased from them indicate that a substantial portion of 
Lebanon’s performance would be accomplished in labor surplus areas, 
whereas the information furnished by Centra] shows that a substantial 
portion of the materials which it would use would be obtained from 
sources in locations not classified as labor surplus areas. Thus, whereas 
the information included in Lebanon’s bid indicates that it would per- 
form not as a labor surplus area concern, the additional information 
furnished by it indicates that it will perform in a labor surplus area 
and whereas the information included in Central’s bid indicates it 
will perform in a labor surplus area, the additional information it 
furnished indicates it will not. 

Correspondence from Lebanon to the contracting officer indicates 
that it did not consider the invitation for bids to require it to consider 
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its raw material suppliers in establishing itself in its bid as a labor 
surplus area concern. Only after discussing the matter with the Small 
Business Administration after the opening of bids did it realize that 
the raw material suppliers should be considered. Correspondence 
from Central to the contracting officer likewise shows that it did not 
understand that the area where the raw materials are to be produced 
would have significance in deciding whether the company will be per- 
forming in a labor surplus area. 

The letter of November 2, 1964, from the General Counsel, indi- 
cates that doubt exists as to which decisions of our Office are properly 
for application in the instant case in determining whether Lebanon 
or Central is entitled to first priority to negotiate for the set-aside 
portion of the invitation. It is indicated that the doubt is generated 
by the fact that in certain decisions of our Office consideration of in- 
formation on place of performance of labor set-asides furnished after 
the opening of bids was permitted, but that subsequently following the 
revision of form 1773 it was held that it would not be proper to con- 
sider information furnished after bid opening. It is pointed out, 
however, that thereafter our Office held that a bidder could be allowed 
to furnish information after bid opening where the invitation called 
for information as to first-tier subcontractors but was silent as to the 
need for the information regarding suppliers and that more recently 
our Office has indicated that it would be proper to consider informa- 
tion after bid opening if it goes to show that the bidder will perform 
in the category indicated in its bid, but not if it is to improve the 
bidder’s position in the order of priority. 

No problem is indicated in downgrading Central in the order of 
priority. Since Central has furnished information showing that it 
will not perform substantially in a labor surplus area, nothing can be 
gained by treating it as if it will. Central could not be made to take 
the award on the high priority basis since bidders are free to refuse 
award of a set-aside merely by declining to negotiate after bid opening. 

With respect to the bid of Lebanon it is our opinion that the facts 
of the case are analogous to B-152359, December 5, 1963, wherein the 
action of a bidder furnishing information as to its suppliers after 
bid opening was upheld where the invitation provided that bidders 
should specify the locations of “first-tier subcontractors.” In that 
decision we held that the invitation could reasonably be interpreted 
as not requiring suppliers of such materials to be considered as “sub- 
contractors”—the exact situation as seems to apply to both Lebanon 
and Central in the present case—and in the circumstances we per- 
mitted the receipt and consideration of information relative to sup- 
pliers after the opening of bids, which, after all, was important to a 
determination as to whether the contract would be performed in a 
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labor surplus area. See, also, B—154390, June 26, 1964, wherein there 
was upheld the qualification of one bidder on the basis of the source of 
its raw materials when prior to bid opening the contracting officer mis- 
informed another bidder that qualification as a labor surplus area 


concern would be based upon the location of the bidder regardless of 
where the source of the raw material was located. 


The decision in B-149697, November 5, 1962, which would not per- 
mit a bidder to furnish after bid opening information showing a 
different site for performance in the same priority group as indicated 
in the bid, was not followed in B—153267, June 8, 1964. In B—150676, 
February 7, 1963, B—151051, May 2, 1963, and B—151247, June 28, 1963, 
wherein bidders were not permitted to furnish after bid opening infor- 
mation as to their status, there were admonitions in the invitations 
for bids warning bidders about the failure to furnish all necessary 
information with their bids. Therefore, there is, at least, one factual 
distinction in those cases which is not present in the immediate case. 

Our recent decisions in B-153267, June 8, 1964, which permitted a 
bidder to change locations of performance which were in the same 
labor surplus priority group as indicated in its bid, and in B-154576, 
July 29, 1964, 44 Comp. Gen. 34, which would not permit a bidder 
to improve its standing in the order of priority, were not involved 
with the problem of interpretation of the language “first-tier subcon- 
tractors” and therefore are not relevant to the immediate situation. 
Moreover, our treatment in the case involving the interpretation of 
“first-tier subcontractors” is in line with our earlier decisions 41 Comp. 
Gen. 160, B-146244, September 6, 1961, and B-145942, B-146040, 
September 6, 1961, which permitted consideration of information on 
the place of performance submitted after bid opening where the invi- 
tations were not explicit enough to require that there be furnished 
with the bids information from which it could be determined abso- 
lutely that the bidder would qualify as a labor surplus concern and 
did not state the effect of failure to furnish the necessary information. 

In the circumstances, inasmuch as it has been determined from the 
information furnished by Lebanon after the opening of bids that the 
contract will be performed substantially in labor surplus areas and 
since the information furnished by Central indicates that a contract 
awarded to it would not be so performed, we believe it would be 
proper to provide Lebanon with first priority for negotiation of the 
set-aside. 

As a result of the foregoing conclusion, no comment on the token 
bid aspect of the Central bid is required and that phase of the case has 
not been considered. 








324 DECISIONS OF THE COMPTROLLER GENERAL [44 
[ B-155066 J 


Family Allowances—Separation—Type 2—Ship Duty—Return of 
Ship to Home Port , 

A Coast Guard vessel which, while on ordered patrol duty away from home 
returned to the home port for less than 2 hours prior to the expiration of the 
30-day qualifying period for entitlement by the crew members to family separa- 
tion allowance payments under 37 U.S.C. 427(b) (2), must have the return to 
the home port regarded as interrupting the vessel’s absence from the home port, 
even though the return was only for a brief time and none of the crew members 
was granted liberty; therefore, since the vessel returned to home port within 
3 weeks of the date of the patrol duty, the vessel was not away from its home 


port for a continuous period-of more than 30 days and payment of the family 
separation allowance is not authorized. 


To R. H. Mills, United States Coast Guard, December 3, 1964: 


Further reference is made to first indorsement dated August 26, 
1964, from the Commandant, U.S. Coast Guard, forwarding here your 
letter of the same date, with enclosures, requesting an advance deci- 
sion as to the propriety of payment of a family separation allowance 
to Robert C. Jacobson, SK2, USCG, for the period March 13 to 
April 20, 1964, under the circumstances disclosed. 

You state that the USCGS Storis (WAG-38), the permanent duty 
station of Mr. Jacobson, departed Kodiak, Alaska, the home port of 
the vessel on the evening of March 13, 1964. You say that the patrol 
was scheduled to be from March 16 to April 18, 1964, but on March 27, 
1964, while in the Bering Sea, the ship was ordered to Prince Phillip 
Sound and later diverted to Cook Inlet via Kodiak. You further 
state that the Storis arrived at Kodiak at 1653 on March 31, 1964, 
and departed at 1832—1 hour and 39 minutes later—on the same day 
after off-loading a helicopter, spare parts and air crew members 
before proceeding to Cook Inlet. It is stated that no liberty was 
granted to the crew members, presumably while at Kodiak, and the 
vessel returned to her home port at the conclusion of her assigned 
patrol period on April 20, 1964. You say that the members of the 
Storis were in fact separated from their families for a period of 38 
days, but that doubt exists regarding entitlement since the vessel did 
in fact return to its home port. While not too significant, it is stated 
in the situation report discussed in letter dated April 14, 1964, from 
the Commander, Seventeenth Coast Guard District, accompanying 
the claim, that the vessel made an unscheduled return to the home port 
on March 29, 1964, as opposed to March 31, 1964, reported above. 

Section 427(b) (2) of Title 37, U.S. Code, authorizes payment of a 
family separation allowance of $30 a month to certain members entitled 
to basic allowance for quarters for dependents if— 


(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; * * * 


Clause (2) of section 427(b) specifically requires that the member 
be on duty on board a “ship away from the home port of the ship for a 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 325 


continuous period of more than 30 days.” In answer to question 7 
appearing on page 8 of our decision of October 9, 1963, B-131836 (43 
Comp. Gen. 332), we said that the member would be entitled to the 
family separation allowance during periods of temporary duty, shore 
patrol duties, or hospitalization ashore “while the ship remains away 
from its home port,” and while he is on authorized leave not in excess 
of that for which he is entitled to pay and allowances under the pro- 
visions of the second sentence of 37 U.S.C. 502(a). It was further 
stated in that decision, in answer to question 8, that entitlement to 
the allowance would terminate in these circumstances when the vessel 
returns to its home port. In answer to question c in our decision of 
May 26, 1964, B-131836 (43 Comp. Gen. 748), we said that, generally, 
a member who is entitled to a family separation allowance by reason 
of his assignment to a vessel away from its home port is entitled to 
continue to receive the allowance while he is hospitalized and “while 
the vessel remains away from the home port.” 

With respect to a period of temporary duty or hospitalization oc- 
curring before the member completes the qualifying period of more 
than 30 days aboard the vessel, the circumstances being such that he 
is able to reside with his dependents, we said, in answer to question d 
of the decision of May 26, 1964, that we are of the opinion that if the 
period they reside together is for 30 days or less, it may be regarded 
as in the nature of a social visit of a temporary nature and he would 
be permitted to include the period of temporary duty or hospitalization 
in computing the qualifying period and would become entitled to the 
allowance upon completing such period if other requirements are met. 
Again, however, the answer was predicated on the fact that the ship 
remained “away from the home port * * * for a continuous period of 
more than 30 days.” 

Under the plain language of the statute, payment of the allowance 
under clause (2) is not authorized unless the ship remains away from 
its home port for a continuous period of more than 30 days. No excep- 
tion to that requirement is authorized by the statute for any reason 
and there is nothing in the legislative history of the law to indicate 
that any exception to that requirement was contemplated by Congress. 
In such circumstance we may not read any exceptions into the statute. 
Hence, the return of a vessel to its home port before the expiration of 
the qualifying period, no matter how brief its stay, must be viewed 
as interrupting its absence from the home port for purposes of the 
statute. Since the C.G.S. Storis returned to its home port within 3 
weeks of the date it departed for patrol from the home port, the vessel 
was not away from its home port for a continuous period of more than 
30 days and payment of the allowance to Mr. Jacobson and other mem- 
bers of the crew in the same circumstances is not authorized. The claim 
and supporting papers will be retained here. 
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[ B-155318 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Contractor’s Plant 

An officer of the uniformed services assigned to the plant of a Government con- 
tractor on temporary duty to participate in simulated manned space flight under 
orders stating that Government messing and open messing facilities were not 
available, who was furnished an experimental diet in lieu of subsistence, was 
properly paid $1.25 per diem pursuant to paragraph 4205-6 of the Joint Travel 
Regulations authorizing the payment of a per diem equivalent to the sum of 
$1.25 and any charges paid by a member to the contractor for quarters and/or 
meals, and the officer having been furnished quarters and meals appropriate for 
his assigned temporary duty, even though unique in character, received the 
maximum per diem authorized by paragraph 4205-6, and he is not entitled to the 
$16 per diem provided by paragraph 4205—5c on the basis that Government quar- 
ters and mess were not available. 

To Lieutenant Colonel Frank Lemak, Department of the Air Force, 


December 4, 1964: 


By second indorsement dated October 2, 1964, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
August 31, 1964 (Ref: PGBCA), requesting an advance decision as 
to the propriety of paying additional per diem to Captain Alfred L. 
Atwell, 44725A, incident to temporary duty performed during the 
period April 13 through 20, 1964. Your request was assigned 
PDTATAC Control No. 64-30. 

By Special Order TA-565 dated February 20, 1964, Captain Atwell 
was directed to proceed on or about March 7, 1964, from Eglin Air 
Force Base, Florida, to the Martin Plant, Baltimore, Maryland, for 
approximately 46 days of temporary duty to participate in studies of 
human reliability for manned space flight. This order, as amended 
by Special Order TA-625 dated February 26, 1964, stated that Gov- 
ernment messing and open messing facilities were not available. In 
your letter of August 31, 1964, you say that Captain Atwell was sent 
to the Martin Plant for the purpose of participating in a complete 
simulated lunar landing mission, conducted under a National Aero- 
nautics and Space Administration contract with the Martin Company 
in an effort to develop better human reliability estimates for applica- 
tion to extended manned space flight missions. You also say in your 
letter that Captain Atwell remained in a copy of an Apollo space craft 
simulating flight during the period from 1:30 P.M., April 13, 1964, 
through,3 :30 P.M., April 20, 1964, and was furnished a dried and pill 
type experimental diet during this period in lieu of normal subsistence, 
for which he was paid a per diem of $1.25 under the provisions of para- 
graph 4205-6 of the Joint Travel Regulations. Captain Atwell claims 
a $16 per diem rate for the reason that quarters and meals were not 
furnished or available during this period, there being no area in the 
space craft that could be considered floor space, no bathing and toilet 
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facilities except in the form of paper cups and plastic bags, and no 
food other than the indicated experimental diet. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel allowances for travel performed 
under orders when he is away from his designated post of duty. 
Paragraph 4205-6 of the Joint Travel Regulations, promulgated pur- 
suant to that authority, provides that when a member performs tem- 
porary duty under conditions where meals and/or quarters are fur- 
nished with or without charge as an incident to such temporary duty 
by a U.S. Government contractor, he will be entitled to a per diem 
equivalent to the sum of $1.25 and any charges paid by him for the 
meals and/or quarters so furnished when both meals and quarters 
are furnished. Paragraph 4205-5c of the regulations provides a per 
diem rate of $16 for temporary duty at a place where Government 
quarters and Government mess are not available. 

The intent of the cited paragraph 4205-6, covering situations such 
as that here involved where by reason of facilities and subsistence 
furnished by a Government contractor the member is relieved of the 
expense of obtaining quarters or meals commercially, is to limit the 
payment of per diem to a rate equivalent to $1.25 plus any charges 
paid by him to the contractor for quarters or meals. The regulation 
contains nothing purporting to define within its scope the terms “quar- 
ters” and “meals.” However, quarters and meals furnished by the 
contractor which are appropriate for the duty enjoined, even though 
unique in character, would appear to be within its contemplated pur- 
pose. Compare 35 Comp. Gen. 555; B-154065, July 28, 1964, 44 Comp. 
Gen. 32. 

Captain Atwell does not claim that he paid any charges for meals 
and quarters during the period of his claim while performing tem- 
porary duty under conditions which appear to come within the pro- 
visions of paragraph 4205-6 of the Joint Travel Regulations. It 
appears, therefore, that he has received the maximum per diem au- 
thorized under those provisions. 

Accordingly, payment of the claim is not authorized and the claim 
together with the supporting documents will be retained here. 


[ B-154729 J 


Uniforms—Military Personnel—Officers—Temporary — Reserve 
Appointment Without Interruption of Active Duty 


An enlisted member of the Regular Marine Corps who when his temporary ap 
pointment as a Regular commissioned officer under 34 U.S.C. 350a, at which 
time he received an initial uniform allowance of $250, is terminated and he 
simultaneously is discharged as an enlisted member and accepts a permanent 
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commission in the Marine Corps Reserve is not entitled to the $100 additional 
active duty allowance provided by 37 U.S.C. 416(b), the member upon acceptance 
of a permanent commission in the Reserve when his temporary Regular com- 
mission was terminated continued on an uninterrupted active duty career that 
makes him ineligible to receive an extended active duty uniform allowance 
upon initial entrance on duty as a Reserve officer, payment of such an additional 
allowance would be in effect a duplicate partial payment conferring a larger 
initial allowance on the officer than that provided for other Reserve officers. 
To Major S. A. Weimer, Jr., United States Marine Corps, December 
7, 1964: 

By first indorsement dated July 13, 1964, the Commandant of the 
Marine Corps forwarded your letter dated June 11, 1964, requesting 
an advance decision as to the proper amount that may be credited to 
the pay account of Captain Harry P. Jones, U.S. Marine Corps Re- 
serve, for additional active duty uniform allowance due Reserve of- 
ficers. Your request has been assigned control] No. DO-MC-781 by the 
Department of Defense Military Pay and Allowance Committee. 

In your letter you state that Captain Jones had previously served 
as an enlisted member of the Regular Marine Corps, and on June 22, 
1954, received a temporary appointment as a commissioned officer in 
the Regular Marine Corps under the provisions of 34 U.S.C. 350a, 
at which time he received an initial uniform allowance of $250. On 
July 17, 1961, his temporary appointment was terminated and he was 
discharged as an enlisted member for the convenience of the Govern- 
ment to accept an appointment as an officer in the Marine Corps Re- 
serve, which he accepted on July 18, 1961, and was assigned to extended 
active duty. You state further that since 37 U.S.C. 416(b) provides 
in part that an officer is entitled to not more than $100 as reimburse- 
ment for additional uniforms, and paragraphs 044150-044151 of the 
Navy Comptroller Manual do not prescribe an amount in the circum- 
stance of Captain Jones’ case, doubt exists as to what amount may 
be credited to his account. Also, on the basis that 37 U.S.C. 416(b), 
as implemented by the regulations referred to above, assumes that an 
officer in this category would not be entitled to the additional uniform 
allowance, you question whether our decisions, B—-112407, dated March 
29, 1963, 42 Comp. Gen. 550; September 16, 1963, 43 Comp. Gen. 265; 
and May 13, 1964, 43 Comp. Gen. 729, have the effect of nullifying 
the prohibitions contained in paragraphs 044150-044151 of the Navy 
Comptroller Manual. 

Sections 415(a) to (c) and 416 of the revised Title 37, United 
States Code, as enacted by the act of September 7, 1962, Public Law 
87-649, 76 Stat. 477, were previously contained in 37 U.S.C. 255 
(1958 Ed.). Section 255 contained three subsections authorizing uni- 
form allowances to officers of a Reserve component as follows: sub- 
section (a) authorizing an initial uniform allowance of not to exceed 
$200, subsection (b) a quadrennial maintenance uniform allowance 
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of not to exceed $50 and subsection (c) an extended active duty uni- 
form allowance of not to exceed $100. Section 415(e) of the revised 
Title 37 was previously contained in 37 U.S.C. 256, which provided 
that enlisted members of the Navy, Marine Corps, or Coast Guard are 
entitled to $250 as a uniform gratuity upon initial appointment under 
section 5597 of Title 10 or under section 435 of Title 14. The revised 
section 415(e) provides for such entitlement upon initial appoint- 
ment as a temporary officer under section 5596 or 5597 of Title 10, or 
section 435 of Title 14. The Navy regulations implementing these 
provisions, pertaining to Marine Corps officers, are contained in para- 
graph 044150, Navy Comptroller Manual. They set the initial uni- 
form allowance of officers of the Marine Corps Reserve generally as 
$200, the uniform maintenance allowance as $50 and the extended 
active duty allowance of $100. Paragraph 044150-3, provides in per- 
tinent part that officers of the Marine Corps Reserve who entered on 
active duty or active duty for training on or after June 25, 1950, are 
entitled, for each time of such entry or re-entry on active duty or 
active duty for training of more than 90 days’ duration, to a sum of 
$100 as reimbursement for additional uniforms and equipment re- 
quired on such duty, except that such allowance is not payable to officers 
in various categories, including, an officer entering on active duty or 
active duty for training within 2 years after completing a previous 
period of active duty or active duty for training for which an active 
duty uniform allowance was paid, and an officer entering on active 
duty or active duty for training within 2 years following separation 
from active duty as a Regular officer of the Armed Forces. Para- 
graph 044150-4, provides that upon initial temporary appointment 
as a commissioned or warrant officer in the regular Marine Corps 
under the act of July 24, 1941 (10 U.S.C. 5597), or the Officer Person- 
nel Act of 1947 (34 U.S.C. 3c(f) (1946 Ed., Supp. I)), an enlisted 
member will be paid an initial uniform allowance of $250. 

We held in the decision of March 29, 1963, that the proviso con- 
tained in 37 U.S.C. 255(a) (1958 Ed.) to the effect that any individual 
who served on active duty as an officer of a Regular component of the 
Armed Forces may not be qualified for entitlement under that sec- 
tion by duty performed within 2 years after separation from such 
Regular component, related to all three types of uniform allowances. 
Hence, under such statutory provisions, an officer separated from a 
Regular component and appointed an officer in the Reserve did not 
become entitled to the extended active duty uniform allowance of 
$100 until after a period of 2 years from date of his Reserve appoint- 
ment. However, upon recodification as 37 U.S.C. 415 and 416, this 
2-year limitation was contained in 37 U.S.C. 415 only, pertaining to 
the initial uniform allowance of $200, and we held that under the 
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provisions of 37 U.S.C. 416, a Reserve officer transferred from the 
Regular service need not wait 2 years to become entitled to the 
extended active duty uniform allowance of $100. In the decision of 
September 16, 1963, we held that the proviso formerly contained in 
section 255(c) of Title 37 (1958 Ed.) and upon recodification, con- 
tained in 37 U.S.C. 416(b) which provides that the extended active 
duty uniform allowance of $100 was not payable to any officer enter- 
ing on active duty within 2 years after completing a previous period 
of active duty of more than 90 days’ duration was considered to be 
applicable only to non-Regular officer service and, therefore, did not 
apply to an officer who entered on a tour of active duty as a Reserve 
officer within 2 years after completing a period of active duty in a 
Regular component. ‘This decision, however, was not concerned with 
individuals who held temporary appointments in the Regular Marine 
Corps. In this regard it may be noted that since the revised provi- 
sions were made effective November 1, 1962 (see section 15 of the above 
act of September 7, 1962, 37 U.S.C. prec.’ 101 note) they would have 
no application prior to that date in any event. 

Unlike Regular officers with permanent tenure, temporary officers 
appointed from enlisted status were and are entitled to an initial uni- 
form gratuity in the sum of $250 under either the act of July 24, 1941, 
the provisions of section 306 of the Career Compensation Act of 1949 
as added by section 20 of the act of August 10, 1956, 70A Stat. 627, 
37 U.S.C. 256 (1958 Ed.) or 37 U.S.C. 415(e). In such circumstances 
it appears to be the view of the Marine Corps that payment of the 
$100 additional uniform allowance was never intended in the case of a 
“temporary” officer of the Regular Marine Corps who continues on 
an uninterrupted active duty career after having reverted to his per- 
manent enlisted status from which he was simultaneously discharged 
to accept an appointment to a permanent commission in the Marine 
Corps Reserve. 

In B-73731, April 9, 1948, we considered the case of an enlisted 
member of the Marine Corps who was appointed a temporary officer 
of the Regular Marine Corps under the act of July 24, 1941, and sub- 
sequently reverted to his permanent enlisted status from which he was 
simultaneously discharged to accept an appointment to a permanent 
commission in the Marine Corps Reserve and continue on extended 
active duty. The question arose as to whether the officer was entitled 
to the $100 additional uniform gratuity under the provisions of section 
302 of the Naval Reserve Act of 1938, 52 Stat. 1180, upon reporting 
for active duty as a Reserve officer, since he previously had been paid 
a uniform gratuity in the sum of $250 under the act of July 24, 1941, 
when he was appointed a temporary Regular officer. On the basis 
that the purpose of initial uniform allowance provisions of the 1941 
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act was to grant to temporary officers the combined $150 and $100 
allowances authorized by section 302 of the Naval Reserve Act of 1938, 
it was held, in substance, that the granting of the $100 allowance pro- 
vided by the Naval Reserve Act to an officer of the Marine Corps Re- 
serve who, while a temporary officer of the Regular Marine Corps, had 
already received the exact equivalent thereof and for the same purpose 
would constitute a duplicate payment not contemplated by the law. 
See, also, 28 Comp. Gen. 318, at page 321. In 32 Comp. Gen. 255, at 
page 258, in answer to question 1, we stated that an officer of the Naval 
or Marine Corps Reserve, who had entered on active duty on or after 
June 25, 1950, and had received uniform allowances of $100 and $150 
under section 302 of the Naval Reserve Act of 1938, was not entitled to 
the $100 provided by subsection (c) of section 243 of the Armed Forces 
Reserve Act of 1952, 37 U.S.C. 255(c) (1958 Ed.). We stated that to 
construe subsection 243(c) as providing an additional $100 to such 
officers would result in their receiving an aggregate of $350 each, in- 
cident to one reporting for extended active duty, whereas on and after 
the effective date of the 1952 act, an officer could receive an aggregate 
of no more than $300 incident to a single entry on active duty. 

As in those cases there is not here involved any question whether a 
restriction imposed by the law on the payment of an additional uniform 
allowance to individuals otherwise entitled to the allowance relates to 
a tour of duty as a Regular or a Reserve officer. The question involves 
the initial uniform allowance entitlements intended by the statute. 

There has been no material change in the law providing the initial 
uniform allowances for temporary Marine Corps and Naval officers 
since the decision of April 9, 1948, and those reported at 28 Comp. Gen. 
321 and 32 Comp. Gen. 255. Presumably if Congress had intended 
to change the longstanding application of the law in that respect it 
would have done so in unmistakable language and not through indirec- 
tion by the device of rearranging a tour-of-duty restriction on the pay- 
ment of the additional uniform allowance. Especially would this 
appear to be so since payment of the additional $100 to those tempo- 
rary officers not only would be in effect a duplicate partial payment of 
the allowance but would confer upon them a larger initial uniform 
allowance than is provided for any other Reserve officer upon his 
initial entrance on active duty as a Reserve officer. 

Accordingly, it is our view that since Captain Jones received a $250 
uniform gratuity upon his appointment as a temporary officer he is 
not entitled under present statutory provisions to the $100 additional 
uniform allowance upon his initial entrance on active duty as a Reserve 
officer. 
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[ B-155148 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Salary Nonretention Effect 

A Regular commissioned Air Force officer retired under 10 U.S.C. 8911 for length 
of service who worked as a consultant for 9 days on a when-actually-employed 
basis for the Air Force Systems Command, although exempt from the Dual Em- 
ployment Act of 1894, holds a civilian office or position within the meaning of 
section 212(a) of the Economy Act of 1932, as amended, and notwithstanding the 
compensation he received as a consultant was paid by him to the private Founda- 
tion employing him on a full-time salary basis, his retired pay was properly 
withheld for each day he was employed by the Government, no privity of con- 
tract existing between the Government and the Foundation concerning the offi- 
cer’s personal services the payments he received are not exempt from the dual 
compensation restrictions in the 1932 act, the use the retired officer made of the 
salary he received as a consultant being of no concern to the Government. 


To N. R. Breningstall, Department of the Air Force, December 7, 
1964: 


Further reference is made to your letter of August 11, 1964, request- 
ing a decision as to the propriety of payment of a voucher attached 
thereto in favor of Brigadier General Albert H. Schwichtenberg, 
USAF, retired, in the amount of $259, representing 9 days’ military 
retired pay withheld from him during July 1964 by reason of the ap- 
plication of the dual compensation restrictions in section 212 of the 
Economy Act of June 30, 1932, Ch. 314, 47 Stat. 406, as amended, 5 
U.S.C. 59a. The submission was approved by the Department of De- 
fense Military Pay and Allowance Committee as Air Force Request 
No. DO-AF-797. 

It is reported that General Schwichtenberg was retired as a Regu- 
lar commissioned officer on July 31, 1958, under the provisions of 
section 8911, of Title 10, U.S. Code, which pertains to the retirement 
of commissioned officers of the Air Force for length of service. A copy 
of Standard Form 50 shows that the retired officer accepted an appoint- 
ment as consultant with the Air Force Systems Command on January 
22, 1964, on a when-actually-employed basis, at a daily rate of $74.16, 
for a total period of service of not to exceed 10 days through June 30, 
1964. It is further reported that the officer worked 9 days for which 
he was paid $667.44. 

Employment as a consultant in an intermittent or on a “when actu- 
ally employed basis,” at a daily rate of pay, does not constitute an 
appointment to an “office to which compensation is attached” within 
the meaning of section 2 of the act of July 31, 1894, Ch. 174, 28 Stat. 
205, as amended, 5 U.S.C. 62. 23 Comp. Gen. 275. However, such 
employee is consideied as holding a civilian office or position under 
the United States Government within the meaning of section 212(a) 
of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a(a). 
31 Comp. Gen. 126. 
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It appears from the information presented that General Schwichten- 
berg is a full-time salaried employee of The Lovelace Foundation for 
Medical Education and Research, Albuquerque, New Mexico, and that 
the payments made to him pursuant to his contract with the Air Force 
Systems Command of January 22, 1964, have been paid (by him) to the 
Foundation pursuant to an arrangement to that effect with his em- 
ployer. However, nothing in the record indicates or suggests that there 
was any privity of contract between the Air Force Systems Command 
and the Foundation concerning the officer’s personal services. The use 
he made of his salary as a consultant is no concern of the Government. 
Hence, it appears that such payments are not exempt from the dual 
compensation restrictions in section 212(a) of the Economy Act of 
June 30, 1932, as amended, and that, therefore, his retired pay was 
properly withheld for each day on which he was employed by the Air 
Force Systems Command. The question presented is answered 
accordingly. 

The voucher will be retained here inasmuch as payment thereon is 
not authorized. 


[ B-155580 J 


Leaves of Absence—Administrative Leave—Medical Examinations, 
Ete. 


When the usual 8 hours of excused absence administratively granted for a medi- 
cal examination is insufficient to complete the examination routine it is within 
administrative discretion to excuse employees for a somewhat longer period than 
8 hours; however, the additional time to hospitalize an employee or to require 
additional and more extensive tests and examinations, in the absence of legisla- 
tion, may not be regarded as excused absence without charge to leave or loss of 
pay, even though periods of duty may intervene between the initial examination 


of an employee and the additional tests, examinations or hospitalization that 
may be necessary as a result of the initial examination. 


Leaves of Absence—Administrative Leave—Medical Examinations. 


Ete. 


Although required to take periodic physical examinations, a civilian employee 
hospitalized for 10 days following a physical examination for which he had been 
administratively granted the usual excused absence for 8 hours who is subse- 
quently found fit for continued employment may not be granted leave for the 
entire period of absence, no statutory authority permitting the granting of ex- 
cused absences to employees of the Government, there is no basis for changing 
the long established administrative practice of excusing employees for brief 
periods of time without charge to leave or loss of pay for required physical 


examinations to grant them extended periods of time necessitated by the result 
of the initial examination. 


Leaves of Absence—Administrative Leave—Medical Examinations, 
Ete. 


A civilian employee who following a recommended physical examination to deter- 
mine his fitness for continued employment returned on successive occasions, 
separated by substantial periods of return to duty, for further examination and 
hospitalization resulting in his disability retirement may not have his leave 
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record corrected to recredit the leave charged in excess of the 8 hours excused 
absence administratively granted, notwithstanding the employee was not required 
to undertake periodic physical examinations, and that periods of duty inter- 
vened between the initial examination and additional tests, examinations, or 
hospitalization, the administrative discretion to excuse employees for medical 
examination being limited to brief periods of time absent statutory authority. 


To the Administrator, Federal Aviation Agency, December 8, 1964: 


On November 9, 1964, your Acting Administrator requested our 
views upon several questions relating to the excusing of employees 
from duty for the purpose of undergoing medical examinations and 
tests to determine the fitness of the employees for continued employ- 
ment in positions under your Agency. 

We understand that it has been the policy of your Agency to excuse 
employees without loss of pay or charge to leave (excused absences) 
for periods not in excess of eight hours while undergoing such exam- 
inations and tests. Your A’cting Administrator directs our attention 
to two cases in which the examinations and tests consumed substantial 
periods of time in excess of the eight hours-of excused absence author- 
ized under your Agency’s policy. The two cases are set forth in his 
letter as follows: 


Employee A. 


The FAA Regional Flight Surgeon recommended that the employee be referred 
to the Public Health Service for medical examination. In this instance, the 
employee is an Air Traffic Control Specialist who is required by the Agency to 
take periodic physical examinations. The Agency scheduled an appointment 
for April 10, 1964, at the Philadelphia Out-Patient Clinic. Upon examination, 
the Clinic instructed the employee to report to the Public Health Service Hospital, 
Baltimore, Maryland for further evaluation. He was hospitalized on April 14, 
1964 for this medical examination, and was released and returned to duty on 
April 24, 1964. Under Agency policy, the employee was granted excused absence 
for eight hours (one day). The remainder of the absence was charged to leave. 
Subsequent medical findings concluded that the employee was fit for continued 
employment. Therefore, he has continued on duty since his release from the 
hospital. 


Employee B. 


The FAA Regional Flight Surgeon recommended that an employee be referred 
to the Public Health Service for medical examination on November 1, 1963 in 
order to determine his fitness for continued employment. In this instance, the 
employee is an Engineering Draftsman, who is not required by the Agency to 
take periodic physical examinations. The Public Health Service requested the 
employee to return for further examination on November 4, 12, 15, 20, and 27, 
on December 3, 12, 19, and on January 16, 1964. He was then hospitalized for 
22 days, from January 27th through February 19, 1964, for further medical exam- 
ination. The employee was instructed to return to the Public Health Service on 
February 26, March 2, May 4, and June 22, for medical examination. The 
employee was granted excused absence for one day (8 hours). The remainder 
of the absence was charged to leave. Prior to receipt of final medical deter- 
mination that the employee was not fit for continued employment, the employee 
performed satisfactorily while on duty. Claim for disability retirement was filed 
upon receipt of final medical determination, and has been approved by the Civil 
Service Commission. 


Your Acting Administrator says also that : 


We recognize that each Agency has considerable discretion in determining the 
extent to which it will grant excused leave for necessary medical examinations, 
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but inasmuch as such leave is generally for relatively short periods, the limits 
of such discretion do not appear to be clearly defined. Accordingly, the follow- 
ing questions are submitted with regard to the situations described above: 

1. May the Agency administratively excuse the employee without charge to 
leave for the entire period of absence? 

2. If your answer is in the affirmative, 


(a) May the employee’s leave record be corrected to recredit the leave charged 
for such absences? 

(b) May back pay be allowed for any period charged to leave without pay? 

3. If your answer to Question No. 1 is in the negative, may the Agency admin- 
istratively excuse the employees without charge to leave for a reasonable period 
of time in excess of one day. If so, what might be considered a reasonable period 
in the situations described above? 

4. If your answer to Question No. 3 is in the affirmative, 

(a) May the Agency administratively excuse an employee for reasonable 
periods of time on successive occasions related to the same examination but 
separated by substantial periods of return to duty? In other words, can a single 
absence in a series of related absences be considered separately under such 
circumstances? 


(b) May the employee’s leave record be corrected to recredit the leave charged 
for such absences? 

(c) May back pay be allowed for any period charged to leave without pay? 

There is no express statutory authority of which we are aware per- 
mitting the granting of excused absences to employees of the Federal 
Aviation Agency. Over the years it has been recognized by our Office, 
however, that in the absence of a statute controlling the matter, the 
head of an agency may in certain situations excuse an employee for 
brief periods of time without charge to leave or loss of pay. Among 
such recognized excused absences is an absence for the purpose of tak- 
ing an administratively required physical examination. 

In the absence of any statutory guidelines covering the granting 
of excused absences applicable to employees of your Agency we would 
not be warranted in approving a proposal under which such absences 
could be granted for extended periods of time. Your first question 
is answered in the negative thus obviating the necessity for any reply 
to your second question. 

Concerning your remaining questions we understand that Employee 
B (the employee in the second example), who, while not required to 
undertake periodic medical examinations, was required by the Agency 
to be examined in this particular instance. If such be the case his 
situation would not appear to be materially different from that of 
Employee A (the employee in the first example), who is required to 
be examined periodically. 

Your Agency’s letter acknowledges that normally eight hours is 
sufficient time to undergo the medical examination required by your 
Agency to be taken by certain of its employees. In cases in which 
the examination is somewhat longer than eight hours we think that 
it is within your administrative discretion to excuse the employee 
for the additional time necessary to complete the examination routine. 
However, when because of conditions discovered or medical suspicions 
aroused as a result of such examination it becomes necessary to hos- 
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pitalize the employee or require additional and more extensive tests 
and examinations then in the absence of legislation otherwise provid- 
ing the time consumed in undergoing such additional tests and exami- 
nations may not be regarded as excused absence without charge to 
leave or loss of pay. This would be true even though periods of duty 
may intervene between the initial examination and the additional tests, 
examinations or hospitalization that may be required. Your third 
and fourth questions are answered accordingly. 


[ B-155003 J 
Pay—Retired—Increases—Under Act of May 20, 1958—Enlisted 


Service Credit 

An Army captain credited with over 14 years’ service as a commissioned officer 
and over 4 years’ active service as an enlisted member who was placed on the 
temporary disability retired list effective January 31, 1955 and effective Novem- 
ber 1, 1959 on the Army of the United States retired list is entitled as of October 
1, 1963, the effective date of the Uniformed Services Pay Act of 1963 (10 U.S.C. 
1402 note), to receive retired pay based on the special rates of basic pay estab- 
lished by the act of May 20, 1958, amending section 201(a) of the Career Com- 
pensation Act of 1949 (37 U.S.C. 232(a)) for officers in grades O-1, O-2, and 0-3 
credited with over 4 years’ active enlisted service, section 5(c)(1) of the 1963 
act authorizing the recomputation of retired or retainer pay in effect under 
87 U.S.C. 232(a) before October 1, 1963 operating in a manner to provide that 
a member like the captain would receive the same retired pay to which a fellow 
officer with the same grade and length of service became entitled upon transfer 
to the retired list in identical circumstances after June 1, 1958, the effective 
date of the May 20, 1958 act. 


To Colonel J. L. Clancy, Department of the Army, December 14, 
1964: 


Further reference is made to your letter of May 28, 1964, with en- 
closures, presenting for decision as to the propriety of payment thereon 
a voucher in the amount of $49 in favor of Captain Conway G. Nolan, 
O 1015 766, AUS, retired. The submission was assigned No. DO-A- 
794 by the Department of Defense Military Pay and Allowance 
Committee. 

The voucher covers the difference between retired pay recomputed 
under the rate of basic pay of a captain credited with over 14 years’ 
service for basic pay purposes and over 4 years’ active service as an 
enlisted member as prescribed by section 201(a) of the Career Com- 
pensation Act of 1949, Ch. 681, 63 Stat. 805, 37 U.S.C. 232(a), as 
amended by the act of May 20, 1958, Public Law 85-422, 72 Stat. 123, 
effective June 1, 1958 ($374.50 per month) and retired pay recomputed 
under the rate of basic pay of a captain with over 14 years’ service 
for basic pay purposes—with no credit for active service as an enlisted 
member— ($367.50 per month) for the period from October 1, 1963, 
through April 30, 1964. 
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The information furnished shows that Captain Nolan was placed 
on the temporary disability retired list effective January 31, 1955, by 
reason of 40 percent disability. He was removed from the temporary 
disability retired list and placed on the Army of the United States 
retired list effective November 1, 1959, by reason of 70 percent perma- 
nent disability, with the grade and retired pay of a captain, under 
the provisions of 10 U.S.C. 1201 and 1372. 

Section 5(c) of the Uniformed Services Pay Act of 1963, Public 
Law 88-132, 77 Stat. 213,10 U.S.C. 1402 note, provides that: 

(c) A member or former member of a uniformed service who is entitled to 
retired pay or retainer pay computed under the rates of basic pay that were in 


effect under the Career Compensation Act of 1949 before June 1, 1958, * * * is 
entitled— 


(1) to have that pay recomputed under the rates of basic pay that were in 
effect under that Act. on the day before the effective date of this Act; or 

(2) to an increase of 5 percent in the retired pay or retainer pay to which 
he was entitled on the day before the effective date of this Act; whichever pay 
is the greater. 

By section 14 the 1963 act, 37 U.S.C. 201 note, was made effective as 
of October 1, 1963. 

It is our view that the provisions of subsection 5(c) (1) of the 1963 
law were intended to operate in such a manner that a member like 
Captain Nolan would receive the same retired pay to which a fellow 
officer with the same grade and length of service became entitled upon 
transfer to the retired list in identical circumstances after the effective 
date of Public Law 85-422. Therefore, Captain Nolan is entitled to 
receive retired pay at the rate of $374.50 per month, effective October 
1, 1963, that is, to retired pay based on the special rates of basic pay 
established by Public Law 85-422 for officers in grades O-1, O-2 and 
O-3 credited with over 4 years’ active enlisted service. See in this con- 
nection 43 Comp. Gen. 533, holding that retired pay may be recom- 
puted under subsection 5(c) (1) of Public Law 88-132, at the rates 
prescribed in Public Law 85-422 for the new pay grades O-9 and O-10 
created by the latter law. Cf. 43 Comp. Gen. 491. 

Accordingly, the voucher is returned herewith and may be paid if 
otherwise correct. 


[ B-155334 J 


Family Allowances—Separation—Type 2—Ship Duty—Erroneous 
Information 


A Navy member who, incident to a transfer between ships, did not move his 
dependents because of erroneous information on the order and assignment card 
concerning the home port of the vessel to which he was assigned, may not have 
his entitlement to a family separation allowance under 37 U.S.C. 427(b) (1) 
determined on the basis of the erroneous information but rather on the basis of 
the correct facts and, therefore, since the member would have been entitled to 
transportation of his dependents on the basis of the actual home port of the 
ship prior to the time notice of the home port change was received by the member 
while on board ship, he is not entitled to a family separation allowance payment. 
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To the Disbursing Officer, U.S.S. Waccamaw, Department of the 
Navy, December 16, 1964: 


Further reference is made to your letter dated September 3, 1964, 
and enclosures, requesting an advance decision as to the legality of 
crediting the pay account of Paul C. Ewig, 250 73 57, HMC, USN, 
with family separation allowance under the circumstances described. 
Your request was assigned Submission No. DO-N-807 by the Military 
Pay and Allowance Committee, Department of Defense. 

By Transfer Order 11-64 prepared March 20, 1964, Mr. Ewig was 
transferred from Headquarters, Fourth Marine Corps District Phila- 
delphia, Pennsylvania, to the U.S.S. Suribachi (AE-21) at Norfolk, 
Virginia, to report not later than April 21, 1964. By Transfer Order 
229-64 prepared May 19, 1964, Mr. Ewig was transferred from the 
U.S.S. Suribachi (AE-21) at Baltimore, Maryland, to the U.S.S. 
Waccamaw (AO-109) at Bremerton, Washington, to report not later 
than June 21, 1964, it being stated in the order and the assignment 
card for Mr. Ewig that the home port of the U.S.S. Waccamaw (AO- 
109) was Newport, Rhode Island. Mr. Ewig in a statement dated 
August 27, 1964, said that when he was assigned to the U.S.S. Suri- 
bachi (AE-21) he left his family in Johnstown, Pennsylvania, for 
personal reasons rather than move them to Norfolk, and that when he 
received his assignment to the U.S.S. Waccamaw (AO-109) he decided 
to let them stay in Johnstown until it returned to the East Coast since 
he had been informed that the vessel was scheduled to move to the 
East Coast in September 1964 and his orders allowed him to move his 
dependents to Newport only and not to Bremerton. Also, he said 
that when he reported aboard the Waccamaw on June 21, 1964, he 
was informed that Seattle had been its home port since January 1, 1964, 
and that on July 13, 1964, its home port was established as Newport, 
Rhode Island, effective December 1, 1964. 

In your letter of September 3, 1964, you say that were it not for the 
statements in Mr. Ewig’s order prepared May 19, 1964, and his as- 
signment card that the home port of the U.S.S. Waccamaw (AO-109) 
was Newport, Rhode Island, it would be clear that he is not entitled to 
the family separation allowance since he was on board the ship July 13, 
1964, when the message changing the home port to Newport, Rhode 
Island, effective December 1, 1964, was received. Your question is 
whether the erroneous statements in Mr. Ewig’s order and assignment 
card that the ship’s home port was Newport, Rhode Island, prohibited 
him from bringing his family to Seattle, Washington, at Government 
expense as Mr. Ewig states he believed they did. 

In the decision of February 12, 1964, B-153214, 43 Comp. Gen. 
553, we held that if a member’s ship is at its home port or at another 
location to which the member’s dependents are not authorized to travel 





ee 
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under regulations promulgated pursuant to the provisions of 37 U.S.C. 
406, the member would be entitled to family separation allowance 
under 37 U.S.C. 427(b) (1) for the period involved. Paragraph 5b 
(3) of SECNAV Instruction 7220.46A, based on that decision, 
provides : 

Home port. If, at the time a member is assigned to a ship, the movement 
of his dependents to the current home port of the ship is not authorized at 
Government expense because a change of home port has been promulgated, a 
member is entitled to FSA-R [family separation allowance—restricted station] 
until the effective date of the change, provided that the dependents (1) do not 
reside at or near the old home port, or (2) do not reside at or near thc location 
of the ship. A member who is on board at the time the change of home port is 
promulgated is not entitled to FSA-R unless he qualified for the allowance 
under the provisions of paragraph 4g. Entitlement to FSA-R may accrue on 
and after the effective date of the change of home port in accordance with 
paragraph 6. 

Incident to a permanent change of station, a member in an eligible 
grade is entitled to transportation of his dependents to his duty sta- 
tion, including the home port of the vessel to which he is assigned, 
unless such transportation is otherwise restricted. Since the home 
port of the U.S.S. Waccamaw (AO-109) actually was Seattle, Wash- 
ington, at the time Mr. Ewig was assigned to it, he would have been 
entitled to reimbursement for the transportation of his dependents to 
Seattle if he had moved them there prior to July 13, 1964. Conse- 
quently, he is not entitled to family separation allowance as claimed 
since he was on board the ship when notice was received that its home 
port was to be changed to Newport, Rhode Island. 

While it is regrettable that Mr. Ewig may have been misled by the 
erroneous information on his order and assignment card, his rights 
are for determination on the basis of the facts in the matter rather 
than on such erroneous information. In the absence of specific au- 
thority therefor, the United States is not liable for the erroneous 
actions of its officers, agents or employees, even though committed 
in .the performance of their official duties. See German Bank v. 
United States, 148 U.S. 573; 19 Comp. Gen. 503; 22 Comp. Gen. 221. 
Accordingly, you are advised that his pay account may not be credited 
with family separation allowance for the period he performed duty 
on the U.S.S. Waccamaw (AO-109) at Seattle, Washington. 

The papers which accompanied your request for decision will be 
retained here. 


[ B-147981 J 


Medical Treatment—Dependents of Military Personnel—Aliens— 
Examination for Visa Purposes 


The fees for the medical examination of alien dependents of members of the 
uniformed services in connection with obtaining visas is not a reimbursable 
expense, 37 U.S.C. 406 (a) and (c) authorizing only transportation of dependents 
at Government expense and, although the Secretaries of the military departments 
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may authorize reimbursement for the same miscellaneous transportation expenses 
for dependents as is authorized {ur members, such as passport, visa fees, and 
photograph and birth certificate costs, but not including medical examination 
fees, absent express authority the physical examination fees considered medical 
and not transportation costs and incurred for the benefit of the member and his 
dependents are not proper charges against appropriated funds, and paragraph 
7002-3 of the Joint Travel Regulations may not be amended to authorize the 
reimbursement of medical examination fees for alien dependents incident to 
securing visas. 


To the Secretary of the Army, December 17, 1964: 


Reference is made to letter of October 12, 1964, from the Under 
Secretary of the Army requesting decision as to whether the Joint 
Travel Regulations may be amended to authorize reimbursement to 
members of the uniformed services for medical examination fees in 
connection with obtaining visas for alien dependents. The request was 
assigned Control ‘No. 64-34 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

At the present time paragraph 7002-3, item 4, Joint Travel Regu- 
lations, authorizes reimbursement for dependent visa and passport 
fees, ineluding costs of photographs and birth certificates required in 
connection therewith, in accordance with our decision of April 30, 
1962, 41 Comp. Gen. 712. However, the Under Secretary points out 
that under applicable statutory provisions and regulations of the De- 
partment of State, alien dependents are required to undergo a medical 
examination before a visa may be issued ; that the fee is $10 when per- 
formed by physicians of the U.S. Public Health Service; that where 
such physicians are not available, the examinations are performed by 
local physicians, and that such medical fees are in addition to the $25 
visa fee. To provide for reimbursement of this additional travel ex- 
pense it is proposed to revise paragraph 7002-3 of the Joint Travel 
Regulations substantially as follows: 

3. REIMBURSABLE EXPENSES 


* * * e * * * 


4. Passport and visa fees, including costs of photographs and birth certificates, 
or other acceptable evidence of birth, and costs of medical examinations for alien 
dependents not to exceed $30.00, required in connection therewith; * * * 


The pertinent statute, 37 U.S.C. 406 (a) and (c), provides that sub- 
ject to such conditions and limitations, and for such grades, ranks, and 
ratings, and to and from such places as may be prescribed by the Secre- 
taries concerned, members of the uniformed services when ordered to 
make a change of permanent station shall be entitled to transportation 
in kind for their dependents, to reimbursement therefor, or to a mone- 
tary allowance in lieu of such transportation in kind at a rate not in 
excess of the rate prescribed in section 404(d) of the same title. Such 
provisions authorize only “transportation” at Government expense. 
In the decision of April 30, 1962, we recognized that it is within the 
power and discretion of the Secretaries to prescribe regulations au- 
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thorizing reimbursement to members for the same miscellaneous ex- 
penses of transportation for their dependents’ travel as authorized in 
the Joint Travel Regulations for their own travel, including passport 
and visa fees and the costs of photographs and birth certificates re- 
quired in connection therewith. However, medical examination fees 
for members, even though incurred as a consequence of the entry re- 
quirements of a country to which the members are being sent, are not in- 
cluded among such miscellaneous expenses. In our view the costs of 
such examinations are properly to be regarded as medical rather than 
transportation expenses. 

It uniformly has been held that in the absence of express authority 
to the contrary medical expenditures, including those for physical ex- 
aminations, are not proper charges against appropriated funds unless 
made primarily for the benefit of the Government. See 2 Comp. Dec. 
347 ; 6 id. 447; and 22 Comp. Gen. 32. Since the physical examinations 
in question are primarily for the benefit of the member and his depend- 
ents it must be concluded that the Joint Travel Regulations may not 
properly be amended in the manner proposed. 

The question is answered accordingly. 


[ B-154809 J 


Contracts—Damages—Delays—Contract Changes 


Refusal by the Government to accept further deliveries of instruments from a 
contractor that did not comply with a specification requirement which was re- 
laxed to some extent for subsequent deliveries is not tantamount to a work 
stoppage to entitle the contractor to damages for production delays due to 
Government activities since the Government under a clear specification was 
entitled to demand that all deliveries meet the specifications and prior acceptance 
of nonconforming items under the initial production does not have the effect of 
requiring the Government to accept additional deliveries which do not conform 
to the contract requirements. 


Contracts—Deliveries—Delays—Extensions of Time 


An extension of time for deliveries granted to a contractor who was experiencing 
difficulties in manufacturing an instrument meeting the requirements of the 
contract does not constitute an admission that the Government has breached the 
contract but was a proper exercise by the Government under the contract of its 
right to excuse delays in performance for which the contractor would have been 
charged liquidated damages. 


Contracts—Specifications—Conformability of Equipment, Etce., 
Offered—Impossibility of Meeting 


An allegation that a military specification for production of dosimeters is drawn 
so close to the ultimate in technical perfection that it is beyond the limits of the 
“state of art” capable of performance by a contractor who had full knowledge 
of the difficulties inherent in production and yet, with the knowledge of what the 
Government wanted, agreed to a fixed-price contract may not have the contract 
regarded as exceeding the “state of art’? capable of performance. 
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Contracts—Specifications—Conformability of Equipment, Etc., 
Offered—Impossibility of Meeting 

A contractor who claims damages for production delays in attempting to meet 
the requirements of the specifications on the basis of impossibility of performance, 
although a small percentage of the items produced complied with the specifica- 
tions, may not have impossibility of performance in an economic sense con- 
sidered an excuse for nonperformance since nonperformance requires impossi- 
bility of performance by any contractor, regardless of cost, and, under the 
general rule, a contractor who agrees to a fixed-price contract with knowledge of 
the specification requirements has assumed the risk of impossibility of per- 


formance and does become entitled to additional compensation because of un- 
foreseen difficulties in performance. 


To Landsverk Electrometer Company, December 22, 1964: 


Reference is made to your request for review of settlement dated 
July 16, 1964, which disallowed your claims for $72,832.96 and 
$72,733.84, covering increased costs incurred as the result of two sepa- 
rate periods of production delays allegedly caused by the Government 
in the manufacture of dosimeters under Army contracts Nos. DA 
36—-039-SC-88229 and DA 36-039-SC-89973, dated April 14, 1961, 
and December 27, 1961, respectively. 

The record indicates that the two contracts as modified called for 
the production of 61,290 IM-93 radiacmeters, commonly referred to 
as dosimeters. The dosimeters were to be manufactured in accord- 
ance with military specification MIL—R-13029 A, with certain excep- 
tions thereto, and a Signal Corps drawing. The specification is of a 
performance type and the matter of determining the internal con- 
struction of the unit was left to your discretion. Under one of the 
listed exceptions to the specification paragraphs 310.1 and 310.2 pro- 
vided for maximum allowable electrical leakage in the units after 
exposure to high radiation and during charging with the use of an 
electrostatic charger. Paragraph 310.1 provided that “The leakage 
of each instrument 8 hours after exposure to 6,000 Roentgens at the 
rate of not less than 3,000 Roentgens per hour shall not exceed 14 of 
one percent of full scale per 24 hours.” The military specification 
otherwise provided a standard for rate dependency for which a devia- 
tion of not more than plus or minus 10 percent through rates of 
exposure from 0 to 2 million roentgens per hour was permitted. 

Upon evaluation of units initially produced under the first contract 
it became apparent that you would not be able to meet the minimum 
standard for allowable electrical leakage after exposure to high radia- 
tion. In view thereof, you were advised on December 22, 1961, that 
the Government would relax the contract requirement to the extent 
that a two percent instead of a 14 percent excess of electrical leakage 
in the instruments would be permitted. That change was formalized 
in a technical action request of February 9, 1962, which stated in part 
that “The results of this evaluation shows that the leakage rate speci- 
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fied is beyond the ‘state of the art’ for quantitative production of 
these instruments.” 

Your claim “A” for $72,832.96 covers damages for production delays 
caused in attempts prior to December 22, 1961, to comply with the 
original contract requirement that the electrical leakage in the instru- 
ments after exposure to high radiation should not exceed 1% of one 
percent of full scale reading per 24 hours. 

On June 2, 1962, you were advised informally by a Government 
representative that previously accepted units did not comply with the 
rate dependency provision of the military specification, that the Gov- 
ernment would not accept additional deliveries which were excessively 
rate dependent, and that it would be necessary to call back from the 
field some 13,000 previously accepted units for rework. Tests per- 
formed at the Signal Corps facility at Lexington, Kentucky, indi- 
cated that the units delivered were excessively rate dependent in that 
they exhibited a higher sensitivity than permitted by the military 
specification. Whereas the specification permitted a deviation of 
plus or minus 10 percent, it was found that the instruments delivered 
averaged about 20 percent high at a rate of 90 roentgens per hour as 
compared to the sensitivity at 3,700 roentgens per hour. 

It is reported that you were eventually required to perform addi- 
tional work on approximately 23,346 units which were deficient from 
the standpoint of rate dependency, and it appears that you have been 
paid the approximate sum of $78,000 for reworking of those units. 
The record otherwise shows that although the rate dependency provi- 
sion of the military specification was never fully complied with, the 
Government indicated on October 30, 1962, that it would accept addi- 
tional deliveries of instruments produced in accordance with samples 
developed after June 2, 1962, by your company, which incorporated 
changes which made them less rate dependent than the instruments 
previously delivered under the contracts. 

Your claim “B” for $72,733.84 covers damages for production 
delays associated with the making of additional deliveries under the 
contracts after June 2, 1962, when you were advised that the Govern- 
ment would not accept instruments which did not comply with the 
rate dependency provision of the military specification. 

In a letter dated June 11, 1963, to the contracting officer, presenting 
the two claims, you stated that the production of dosimeters is highly 
technical and the Government specifications have always been drawn 
very close to the ultimate that can be attained with the best material 
and processing; that the technical way to say this is that many of 
the specifications lie just barely within the limits of the “state of the 
art” and the capability of available materials; and that sometimes 
the specifications have been drawn so that they are beyond those 
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limits. You alleged that over the past 15 years about 17 different 
concerns have bid on contracts for and tried to make quartz fiber 
dosimeters; that some of those firms have gone bankrupt and others 
have given up after expending up to $300,000 in futile attempts to 
manufacture the dosimeters; and that only two of the 17 firms, Lands- 
verk and the Cincinnati Division of the Bendix Corporation, were 
qualified to make high-range dosimeters for the Government. 

With reference to claim “A” it was contended that the provision 
for allowable electrical leakage (14 of one percent) is a new specifi- 
cation; that neither the Signal Corps nor Landsverk had any means 
of knowing whether the new specification could be met in production ; 
and that “the way to find out was not to refuse to bid because then the 
production stage would never be reached.” You indicated that you 
knew from numerous tests that you could produce dosimeters in sample 
lots that would meet the specifications but that it was not possible, 
short of reaching the production stage, to know whether instruments 
meeting the specifications could be manufaetured under mass produc- 
tion conditions. It was argued that, although this situation was not 
new to you in that you had proceeded under prior contracts with a 
belief that you could meet the Government’s specifications—and you 
did not mean to criticize the Signal Corps for not having contracted 
on the basis of development costs for checking and improving dosim- 
eters—it must be recognized that a contractor cannot be held respon- 
sible for impossible specifications if and when impossibility appears. 

You referred to other circumstances, such as the Government’s 
choice of materials, which might have affected the ability of your com- 
pany to produce dosimeters which would not have exceeded the per- 
centage of allowable electrical leakage, and emphasized the final de- 
termination of the Signal Corps that the 14 of one percent leakage 
allowance was “beyond the state of the art.” You further indicated 
that in December 1961 the Signal Corps was advised that you could 
not meet the particular requirement of the specifications and suggested 
that the first contract “be taken from Landsverk and assigned to some 
contractor who could meet the specification.” 

Additionally you stated that the contracting officer suspended the 
application of liquidated damages and you contended that such action 
established the principle that the Signal Corps was responsible for 
your inability to produce acceptable dosimeters prior to December 22, 
1961. 

In the case of your claim “B” for $72,733.84, it was argued that the 
rate dependency provision of the contracts was never intended for 
application at low rates and that the action of the Signal Corps in 
refusing to accept further deliveries not conforming to the specifi- 
cations was a true stoppage of work as distinguished from the events 
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that culminated on December 22, 1961. You suggested that the con- 
tracts were breached by the Government because the contracts con- 
tained no provision for ordering a stoppage of work. We do not 
agree that the refusal to accept nonconforming supplies can be con- 
sidered tantamount to a stop order. However, you indicated that 
your claim “B” is not based on technicalities but, rather, upon fairness 
and justice in that you contracted in good faith on a strictly low cost, 
low profit basis and you were left with losses because of Signal Corps 
actions. 

In making request for review of the settlement action taken by 
our Claims Division, attention was invited to the fact that the con- 
tracting officer and his immediate successor had recommended that 
favorable action be taken on your claims. We noted that their recom- 
mendations for allowance were based upon equitable as distinguished 


from strictly legal grounds. We also noted that the successor to the 
contracting officer did not agree with your contention in the case of 
your claim “B” that the rate dependency provision of the military 
specification was never intended for application at rates lower than 
normal calibration rates. He stated that “The Government’s answer 
to this is that the specification is clear and applies to the entire rate 
range.” We concur with such conclusion and we do not agree with 
your position that the action taken by the Signal Corps on June 2, 
1962, constituted a true stoppage of work required by Government 
action. The Government was at all times entitled to demand that 
deliveries meet specifications and a prior acceptance of nonconforming 
items does not have the effect of requiring the Government to accept 
additional deliveries which do not conform with contract require- 
ments. We, therefore, sustain the disallowance of your claim “B”. 

Our representatives discussed with Dr. Landsverk the conclusions 
reached by other departmental officials who considered your claims in 
the first instance and we requested and received a supplemental admin- 
istrative report from the Department of the Army concerning Dr. 
Landsverk’s written comments on the statements made by the partic- 
ular officials. There have been developed no additional material facts 
in the case. However, Dr. Landsverk has argued that his company 
was treated less favorably than others whose contracts were terminated 
for the convenience of the Government, and that the Signal Corps at- 
tempted to get free research and development by presenting a research 
and development contract as a production contract. The question as 
to whether any other contractor obtained a benefit from termination 
of its contract for the Government’s convenience is not considered 
material in determining the merits of your claims; and it appears that 
we would not be warranted in questioning the motives of the Signal 
Corps in its attempts to acquire the best available types of dosimeters 
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under fixed-price contracts with firms known to have had a consider- 
able amount of experience in the particular field and presumably to 
possess more knowledge of the manufacturing problems involved in 
producing dosimeters than possessed by any of the cognizant Govern- 
ment officials or engineers. 

As stated in the final report of the Department of the Army, you 
are a leader in producing the item concerned and the file is replete 
with evidence that you were fully cognizant of the difficulties inherent 
in producing the item. You knew what the Government wanted, had 
full knowledge of the state of the art and the possibility that the pro- 
posed “buy” exceeded the state of the art, but with this background 
you bid and agreed to a fixed-price contract. 

The granting of an extension of time for making deliveries under 
the contracts obviously did not constitute an admission that the Gov- 
ernment had breached the contracts. In the granting of an extension 
of time for contract performance the Signal Corps was merely apply- 
ing a contract provision for excusing delays in performance for which 
you might otherwise have been charged liquidated damages. It ap- 
pears that you were determined to be entitled to additional perform- 
ance time, not because of any delays attributable to the Government, 
but on account of the difficulties which were experienced in attempting 
to meet the requirements of the contracts. We express no opinion 
whether such extensions were or were not justified. 

Your claim “A” appears to be based mainly on alleged impossibility 
of performance. Impossibility of performance, to constitute an excuse 
for nonperformance, must be of the objective rather than the subjec- 
tive type. In other words, it must be impossible for anyone to per- 
form, regardless of cost, rather than to be impossible in an economic 
sense. There is serious doubt that performance was impossible in 
the objective sense, since a small percentage of dosimeters produced 
did meet the specifications on leakage rate. It is a well settled rule 
that where one agrees to do, for a fixed sum, a thing possible to be 
performed, he will not be excused or become entitled to additional 
compensation, because unforeseen difficulties are encountered. Colum- 
bus Railoay, Power & Light Company v. City of Columbus, 249 US. 
399, 412; Day v. United States, 245 U.S. 159, 161. 

However, even if it should be assumed, which we do not, that the 
original leakage specifications were objectively impossible of per- 
formance, such fact does not necessarily entitle you to additional com- 
pensation. A person may contract to do what is impossible and be 
liable for failure to perform. Williston on Contracts, Rev. Ed., sec. 
1931. Impossibility of performance does not prevent the execution 
of a binding contract to perform if the promisor assumes the risk of 
impossibility of performance. Williston, swpra, secs. 1933, 1934. See, 
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also, Austin Compuny v. United States, 161 Ct. Cl. 76, 314 F. 2d 518, 
cert. denied, 375 U.S. 830. Certainly, in the present case, you had as 
much knowledge as the Government whether the specifications were 
possible of performance. Certainly, also, you knew that the leakage 
rate required might be impossible to achieve in quantity production. 
Despite your knowledge, you agreed to the fixed-price contracts in- 
volved. The conclusion is therefore required that you assumed the 
risk of impossibility of performance. 

In the circumstances, your claims are considered to be of such doubt- 
ful validity as to require their rejection by our Office, leaving you to 
pursue them in the courts if you wish. See Longwill v. United States, 
17 Ct. Cl. 288, and 291; and Charles v. United States, 19 Ct. Cl. 316, 
319. Accordingly, the settlement dated July 16, 1964, disallowing 
those claims, must be and is hereby sustained. 


[ B-154899 J 


Bids—Evaluation—Alternate Bases—Fiscal v. Multi-Year Procure- 
ment 

The failure of a low bidder to submit an alternate bid on a single year quantity 
for military requirements that are to be contracted for on a multi-year basis in 
accordance with paragraphs 1-322.2(ii) and 1-322.3 of the Armed Services 
Procurement Regulation which require, in multi-year procurements, the sub- 
mission of a price for the first program year so that a cost comparison between 
one and multi-year procurements can be made, does not come under the rule 
that, where a bid covers the entire work under one alternative, failure of a 
bidder to submit an alternate bid on another basis, does not require rejection, 
because the failure to submit the single year bid, which prevented the cost com- 
parison required by a regulation having the force and effect of law, cannot be 
considered a minor deviation that can be waived and, therefore, the low bid, with- 
out the one year alternate, must be rejected as nonresponsive. 


To the Secretary of the Army, December 22, 1964: 


Reference is made to the letter dated October 7, 1964, from the 
Acting Director, Procurement and Production, Army Materiel Com- 
mand, transmitting an administrative report and file relating to the 
protest of the Bendix Corporation, Bendix Radio Division (Bendix), 
against the award of a contract to the International Telephone and 
Telegraph Corporation, Federal Laboratories Division (ITT), under 
Invitation for Bids No. AMC(E)-36-039-64-598-U (Step IT). 

The Acting Director of Procurement and Production states in the 
letter that, although the contracting officer has determined that the 
bid submitted by ITT is responsive and has recommended that the 
protest by Bendix be denied, it is considered that the deficiencies of 
the ITT bid go to the substance of the solicitation and therefore that 
bid should be considered nonresponsive. Accordingly, the Acting 
Director of Procurement and Production recommends that the protest 
by Bendix be sustained. 
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The invitation in question is the second step of a two-step formally 
advertised, multi-year procurement, and pursuant to paragraph 
1-322.2, Armed Services Procurement Regulation (ASPR), it re- 
quests bids for both a single year program quantity (Alternate B) 
and a two-year program quantity (Alternate A) of certain medium 
range radio repeater sets. One ground of the Bendix protest is based 
upon the Multi-Year Procurement section of the invitation, which 
provides in part as follows: 


1. General: 


This Invitation for Bids contains provisions for the following concept which 
should be carefully reviewed prior to the preparation of Step I of two Step 
Formal Advertising and prior to submitting a bid if requested under Step two. 

(a) Multiple Year Procurement 

Table I at the end of this scope, outlines the Government Option to award a 
two year program quantity or a single year program quantity. 


2. Multiple Year Procurement 


(a) This solicitation invites bids on requirement for a two year Program Quan- 
tity as well as a single year Program Quantity. Each group to be awarded 
under the multiple award concept is subdivided into a series of items covering 
a two year program quantity identified in the Schedule as Alternate A and a 
series of items covering a single year program quantity identified in the Schedule 
as Alternate B. 

(b) The two year requirement of 110 each AN/GRC-68( ) Radio Sets is 
made up of the first and second year’s program quantities under Group I, Al- 
ternate A. The single year requirement of 49 each AN/GRC-68( ) is made 
up of the quantities shown under Group I, Alternate B. 

(c) It is the intent of the Government to award either a two year Program 
Quantity (Alternate A) or a single year Program Quantity “Alternate B.” 
The unit prices bid under “Alternate A” should include all quantity discount 
applicable to the entire quantity being procured under Alternate A. 

(d) In the event a contract is awarded for the two year program quantities 
(Alternate A), the clause entitled “Limitation of Price and Contractor Obliga- 
tions” provide that performance will be limited to the first year program 
quantity (Items 1A1 through 1A24). Upon availability to the Contracting Of- 
ficer of additional funds sufficient for performance of the second year program 
quantities (Items 2A2) the Contracting Officer shall notify the contractor to 
proceed with production of the second year program quantities. This notifi- 
cation shall be in writing and shall be issued not later than 180 days prior to the 
scheduled delivery of the second year program quantities unless a later date is 
agreed to by the parties. 

(e) Cancellation of the second year program quantities shall occur if within 
the time period specified, the Contracting Officer notifies the contractor that 
funds will not be available for contract performance or the Contracting Officer 
fails to notify the Contractor that funds have been made available. 


3. Cancellation Ceiling Cost: 

In the event of cancellation of Item 2A2 as provided in the clause entitled 
“Cancellation of Items” the contractor will be paid as consideration therefore a 
charge not to exceed six percent (6%) of the total contract price. 


4. Submission of Bids: 


a. Bidders which submit a bid on ALTERNATE A (the two year program 
quantity) are required to submit an accompanying bid on ALTERNATE B (the 
single year program quantity). 

b. A bid to be responsive, must meet the following criteria : 

(1) Abid on only ALTERNATE B will be responsive. 

(2) A bid on ALTERNATE A for less than the full quantity of ALTERNATE 
A will be non-responsive. 

(3) A bid on ALTERNATE B for less than the full quantity of ALTERNATE 
B will be non-responsive. 
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(4) The unit prices submitted under ALTERNATE A for corresponding items 


within each Program Year must be identical. As an illustration, the unit price 
for Items 1A2 and 2A2 shall be the same. 


5. Evaluation of Bids: 


a. Award will be made to the responsible bidder whose bid(s), conforming 
to the Invitation for Bids, will be most advantageous to the Government, price 
and other factors considered. 

b. The decision to award ALTERNATE A or »LTERNATE B will be made 
on the basis of the lowest overall cost to the Government. The total amount of 
the low evaluated bid under ALTERNATE A, including all evaluation factors, 
will be compared with the product of the unit prices of the low evaluated bid 
under ALTERNATE B multiplied by the total number of units required for 
ALTERNATE A plus evaluating factors. The evaluating factors, such as: trans- 
portation charges, export packaging and packing, etc., will likewise be computed 
on the basis of the quantities required under ALTERNATE A. 

e. Cancellation ceiling costs will not be considered in the evaluaiion of bids. 
Funds equal to the applicable cancellation ceiling shall be committed. At the 
time the contractor is notified that funds are available for the succeeding pro- 
gram year’s requirement (1) funds shall be obligated to cover that requirement 
and (2) the commitment for cancellation for the prior program year shall be 
cancelled. 


A second ground of the protest involves provision Z of the invita- 
tion, part (c) of which reads in part as follows: 

(c) It is understood that [for] all those tubes called for herein that are not 
listed in Specification MIL—E-1, bidders must furnish with their bids a tube 
specification sheet, in triplicate, describing in detail the characteristics of the tube 
and specifying by paragraph number the particular paragraphs of MIL-E-1 
which will apply, and for each test the proposed test limits. 

Two firms qualified under Step I, Bendix and ITT. The bid open- 
ing under Step II was held on July 22, 1964. Bendix bid $4,985,146 
on Alternate B (one-year quantity) and $7,471,106 ($4,304,047, first- 
year quantity, plus $3,167,059, second-year quantity) on Alternate A. 
ITT did not bid on Alternate B. Its bid on Alternate A totals 
$6,996,999 ($4,057,409, first-year quantity, plus $2,939,590, second-year 
quantity). Thusthe bid of ITT on Alternate A is $474,107 lower than 
that of Bendix. It should also be noted that ITT did not submit the 
electron tube information as specified in provision Z of the invitation. 

Bendix considers the bid submitted by ITT to be nonresponsive, 
for the following reasons: 

1. Failure by International Telephone and Telegraph Corporation, Federal 
Laboratories Division, to include with its bid submission the data required by 


Provision Z, Page 148, of the Invitation for Bid, entitled “Electron Tubes Sup- 
plied with Equipment.” 


2. Failure by International Telephone and Telegraph Corporation, Federal 
Laboratories Division, to submit a bid on Alternate B (the single year program 
quantity) as required by Paragraph 4.2, Page 4 of the Invitation for Bic [sic], 
entitled “Multi-Year Procurement.” 

It is the understanding of Bendix that the Army has decided to 
procure the multi-year rather than the single-year quantity. In con- 
nection therewith Bendix states that the dismissal of the single-year 
program quotation has been critically prejudicial to them in the fol- 
lowing respects: 

(1) A great deal of time and effort was expended in pricing the single year 
quantity. Since the pricing of this portion was not simply a derivative of the 
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multi-year procing [sic], or vice versa, we would have been able to concentrate 
more on the multi-year approach had we any indication that the bid language 
was not to be interpreted as written. 

> > > 7 . o * 


(3) Our entire pricing approach would have been drastically more competi- 
tive had we known the Army intended to procure the full quantity. 


Bendix also states that while the failure to submit the required 
electron tube data might be considered somewhat less serious than the 
failure to quote on the single year requirement, the nondelineation 
of this element at this time would seem to constitute an avenue for 
the contractor to make subsequent changes, at will, with possible 
financial injury to the Government. 

The contracting officer has made the following comments in response 
to the contentions advanced in the letter of protest: 


(1) “Electron Tubes Supplied with Equipment”, Provision Z of the solicita- 
tion is merely for information purposes during Contract Administration and 
does not permit the contractor to submit any tubes other than those authorized 
by the Gevernment. 

(2) Although paragraph 4 of the Invitation provides that a bidder submitting 
a bid on Alternate A (the two year program quantity) is required to submit an 
accompanying bid on Alternate B (the single year program quantity), there 
is nothing in this or any other paragraph which provides that the non-submission 
of a price for a single year requirement makes the bid non-responsive. Indeed, 
the failure of the low bidder in this instance to submit a price on Alternate B 
would not change the relative position of the bidders with regard to their 
eligibility for award. Not only is International Telephone and Telegraph Cor- 
poration, Federal Laboratories low in its bid on the two year buy as compared 
with the bid on the two year buy submitted by the competitor but is also low 
when evaluated against the lowest one year bid received on the solicitation. 

(3) The intent of the Contracting Officer was that the pricing information 
for Alternate B (Single Year Quantity) was desired and required for evaluation 
purposes. The solicitation clearly states on Page 4, Paragraph b (2) and (3) 
those bids, in particular which are non-responsive; therefore, the failure to 
submit a bid on Alternate B would have been listed as non-responsive, if this 
had been intended as such by the Contracting Officer. It is submitted that the 
result reached in evaluating the bids received is the same as if International 
Telephone and Telegraph Corporation Federal Laboratories, had submitted an 
unduly high bid for the one year buy in lieu of its “no bid”. 

(4) The fact that International Telephone and Telegraph Corporation, Fed- 
eral Laboratories did not bid the single year quantity is not important, because 
they could have priced themselves out of competition with the submission of 
very high prices. The fact that International Telephone and Telegraph Corpora- 
tion, Federal Laboratories chose to quote on only the lowest aggregate price 
and that acceptance of such bid would be in conformity with the statutory 
requirement of 10 U.S.C. 2205(c) that advertised contracts be awarded to that 
responsible bidder whose bid is most advantageous to the United States, price 
and other factors considered. 

(5) Evaluation: Pursuant to ASPR 1-322.3, evaluation was made and 
International Telephone and Telegraph Corporation, Federal Laboratories was 
determined to be low bidder. 

(6) The Contracting Officer is of the opinion that the points raised by the 
Bendix Corporation with regard to the following are without foundation and 
considered not relevant to the issue of non-responsiveness : 

(a) Time and effort spent by Bendix in pricing the single year quantity. * * * 

(7) The Contracting Officer did not know the quantity to be procured until 
issuance of Pron Number C9-5-00092-00-C9-CZ dated 27 July 1964, which was 
five (5) days after the bid opening. The purpose of the multi-year solicitation 
method is to avail the Government of the advantages of ASPR 1-322. The 
firms solicited were informed prior to issuance of Step II the Government would 
—. with quantity based on available funds, price and other factors 
considered. 
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Multi-year procurement is a recently instituted method of com- 
petitive contracting for known requirements of military supplies, in 
quantities not in excess of planned requirements for five years set 
forth in, or in support of, the Department of Defense Five Year Force 
Structure and Financial Program, even though the total funds ul- 
timately to be obligated by the contract are not available to the con- 
tracting officer at the time of entering into the contract. Under this 
method, contract quantities are budgeted and accounted for in accord- 
ance with the program year in which each quantity is authorized. 
ASPR 1-322.1(b). 

Under ASPR 1-322.1(c) (i), this method of procurement is to be 
used where reduced unit prices can reasonably be anticipated over 
annual buys by reason of elimination of repetitive, substantial start-up 
costs including such costs as preproduction engineering, special tool- 
ing, plant rearrangement, initial rework, initial spoilage, and pilot 
runs. In this connection and to insure that multi-year contracts are 
awarded only where reduced unit prices are obtained over annual buys 
by reason of the elimination of repetitive, substantial start-up costs, 
ASPR 1-322.3 provides, in part, as follows: 

1-322.3 Evaluation. 

(a) Evaluation of offers in a multi-year procurement involves not only the 
determination of the lowest overall evaluated cost to the Government for both 
alternatives, the multi-year procurement and the first program year procure 
ment; it also involves the comparison of the cost of buying the total requirement 
under a multi-year procurement with cost of buying the total requirement in 
successive independent procurements. All the factors to be considered for the 


various evaluations involved shall be set forth in the solicitation. 
* + * © + * > 


(e) In comparing prices for the first program year requirement against 
prices for multi-year requirements, the evaluated unit price for each item of the 
lowest evaluated offer received on the first program year alternative shall be 
multiplied by the total number of units of that item required by the multi-year 
alternative. The sum of these products, plus the dollar amount of any admin- 
istrative costs of the Government which are to be used in the evaluation shall 
be compared against the total evaluated price of the lowest offer received for 
all items under the multi-year alternative. If the multi-year price is low, award 
shall be made on that basis; otherwise, award shall be made on the basis of the 
first program year alternative. (Italics supplied. ] 


To that end and for the further purpose of obtaining the figures nec- 
essary for compiling statistics on comparative bid prices on a multi- 
year and single-year basis, ASPR 1-322.2(ii) directs that solicita- 
tions shall include “a provision that a price must be submitted for the 
total requirements of the first program year.” 

As a general rule where a bid as made covers the entire work con- 
templated under one alternate, failure to respond to an invitational 
request for an alternate bid on another basis is not sufficient in itself 
to require rejection of the bid. B-126389, February 3, 1956. How- 
ever, the provision in the subject invitation requiring that bidders 
who bid on Alternate A (the two-year program) must also submit 
an accompanying bid on Alternate B (the single-year program) 


794-032 O-66—25 
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was included pursuant to the mandate of ASPR 1-322.2(ii) which, 
since promulgated under the Armed Services Procurement Act, 10 
U.S.C. 2301 et seg., has the force and effect of law. G. L. Christian 
and Associates v. United States, 160 Ct. Cl. 1,320 F.2d 345. B-153567, 
May 14, 1964. It is well-settled that administrative regulations issued 
in implementation of a statute, as here, are binding not only upon 
persons subject thereto or affected thereby but also upon the head of 
the agency promulgating the regulations and officers subsidiary 
thereto. Service v. Dulles, 354 U.S. 364; Sheridan-Wyoming Coal 
Co. v. Krug, 172 F. 2d 282. 

Furthermore, the Armed Services Procurement Regulation (sec- 
tion 1-322.3 quoted above) states the purpose of the requirement to 
be for evaluation by enabling the contracting agency to determine 
“the lowest overall evaluated cost to the Government for both alter- 
natives, the multi-year procurement and the first program year pro- 
curement,” and to compare “the cost of buying the total requirement 
under a multi-year procurement with cost of buying the total require- 
ment in successive independent procurements.” Such a determina- 
tion and comparison cannot be made where bids on a multi-year basis 
only are received. In these circumstances we would not be justified 
in holding that the one-year bid requirement may be waived as a 
minor deviation. 

The argument can be made in this case that the purpose of the 
requirement was met because Bendix’s one-year bid can be used as a 
basis for the comparison of costs but we do not consider this a valid 
argument. If a bidding requirement is material or substantial it 
necessarily applies to all bidders alike. Also, the only way the con- 
tracting agency can definitely determine whether a bidder is willing 
to quote a lower price for a single-year procurement is to require him 
to submit a competitive bid on that basis. Accordingly, it is our view 
that the bid of ITT should be rejected as nonresponsive. 

In view of our opinion concerning the failure of ITT to submit a 
bid on Alternate B it is unnecessary for us to rule on the effect of 
ITT’s failure to provide the information regarding electron tubes not 
listed in Specification MIL-E-1, which information was required by 
Provision Z of the invitation. 

It is noted from letter dated October 7, 1964, from the Acting Direc- 
tor, Procurement and Production, Army Materiel Command, that 
since the price submitted by Bendix cannot be justified as fair and 
reasonable if the Bendix protest is sustained procurement of the items 
in question will be accomplished by some other means. 

The file on the matter is returned. 
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[ B-155343 J 


Contracts—Price Adjustment—Changes—Unchanged Work 


The claim of a contractor for the additional costs incurred due to the delay by 
the Government in furnishing borrow material under a road construction con- 
tract is not compensable under the “Changes” article in Standard Form 23A 
of the contract, the increased costs provided by the “Changes” clause relating 
to a change in drawings, designs, specifications, etc., and not to a claim for un- 
liquidated damages resulting from a breach of contract for delays in performing 
unchanged work that is attributable to the Government. 


Contracts—Disputes—Breach of Contract Determinations—De- 
lays by Government 


Where a claim for additional costs occasioned by the delay of the Government 
is a claim for unliquidated damages due to a breach of contract, neither the 
Department of Interior and/or the contracting officer have “inherent authority” 
outside the contract, or statutory authority, to settle the claim on the basis of 
a mutually satisfactory agreement with the contractor, the authority to decide 
disputed questions of fact relative to the rights of the parties under the contract 
not including jurisdiction to decide a dispute over a breach of the contract. 


Contracts—Price Adjustment—Delays, Etc., by Government 


Under a road construction contract that did not include either the “Price Adjust- 
ment for Suspension, Delays, or Interruption of Work” clause provided by 
section 1-7.602-1 of the Federal Procurement Regulations, or a similar provision, 
an adjustment of contract price to compensate the contractor for the added costs 
incurred due to delays occasioned by the Government may not be made on the 
basis that the suspension of work clause prescribed by section 1-7.602-1 was 
incorporated in the contract by operation of law, the Regulation providing that 
the insertion of the clause in a fixed-price contract is a matter of administrative 
discretion rather than a mandatory requirement. 


Contracts—Damages—Government Liability—Delays 


When the liability of the Government for breach of contract is not in doubt, and 
the amount of damage resulting from the breach can be determined with reason- 
able certainty, the General Accounting Office will settle contractors’ claims; 
therefore, a voucher submitted to cover the claim of a contractor for additional 
costs incurred as a result of delays by the Government will be considered in 
the amount administratively determined to be due, if the amount is acceptable 
to the contractor in full and final satisfaction of its claim. 


To the Secretary of the Interior, December 22, 1964: 


Reference is made to a letter dated October 6, 1964, with enclosures, 
from the Assistant Secretary of the Interior requesting a decision 
concerning the relative rights of the United States and J. O. and C. M. 
Stuart, Inc., contractors, Bethesda, Maryland, in connection with 
claims in the amount of $321,416.84 filed by that firm with your 
Department under construction contract (Standard Form 23) No. 
14-10-0100--1184, dated June 21, 1961, Project 1A22. 

The contract in question was for grading, drainage, bituminous 
paving and other work on 3.176 miles of the George Washington 
Memorial Parkway situated bet ween the north entrance to Washington 
National Airport and Memorial Circle in Alexandria, Virginia. Such 
work was to be performed in accordance with the General Provisions, 
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Standard Specifications FP-57, Special Provisions, Bid Schedule 
and Plans (25 sheets) all of which were made a part of the contract 
for the project. While the National Park Service of the Department 
of the Interior was the contracting agency, the Bureau of Public 
Roads, Department of Commerce, by virtue of a longstanding inter- 
departmental agreement was directly in charge of the actual construc- 
tion supervision and inspection of the project which was completed on 
October 31, 1963. 

Article 6.1(a) of Standard Specifications FP-57 provided that “Un- 
less otherwise stated” in the Special Provisions, the contractor shall 
furnish all material required for the performance of the contract from 
sources of his choice. “Borrow” was described in article 102-2.1 as 
material approved by the engineer as meeting the requirements for 
the particular embankment, backfill, or other use for which the mate- 
rial was intended, and “Borrow, Case 1,” was classified under article 
102-1.3(d) as consisting of the excavation of materia] from borrow 
pits indicated on the plans or designated by the engineer. Article 
102-3.5 of the Special Provisions required that borrow excavation, 
Case 1, be obtained from the site lying to the left of Road B, Stations 
145-160, and that the area be graded upon removal of the borrow mate- 
rial from that site. Sheet 2 “Typical Section Through Borrow Case 
1 Site (Lt. of B Road Sta. 145 +00 to 160+00)” of the Plans contained 
the following notation : 

Note: Material is being placed in this site at the time of the bid opening. 
There will be available approximately 100,000 cubic yards of borrow excavation 
case 1 material at this site 60 days after the bid opening. 

The findings of fact by the contracting officer show that the stock- 
piling by the Government of suitable borrow material, Case 1, was 
not completed within the time contemplated, and they indicate that 
certain performance delays may have occurred in connection there- 
with. By letter of April 13, 1962, the Division Engineer of the Bureau 
of Public Roads was advised of the contractor’s intention of making 
claim for actual additional costs incurred by the alleged delays oc- 
casioned due to the Government’s failure to furnish the borrow mate- 
rial as specified in the Plans. The contractor’s detailed claim in the 
amount of $346,131.92 was submitted by letter dated September 5, 
1963, and was subsequently reduced to the amount of $321,416.84 on 
January 15, 1964. The contract does not contain either the “Price 
Adjustment for Suspension, Delay, or Interruption of the Work” 
clause set forth under section 1-7.602-1 of the Federal Procurement 
Regulations, or a similar provision. 

By letter of March 9, 1964, the claim was denied on behalf of the 
contracting officer by the Regional Engineer, and the contractor ap- 
pealed to the Department of the Interior Board of Contract Appeals. 
Because of the Government’s defense raising questions of law, the con- 
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tractor requested the Board on July 17, 1964, to dismiss the appeal 
pending the submission by your Department of certain questions to 
this Office for determination. The Board dismissed the appeal without 
prejudice by order of July 24, 1964, which also provided that the 
appeal may be reinstated within two years. 

While the contractor’s claim was presented to the contracting officer 
in three basic parts and on several grounds, the basis giving rise to 
the instant request for our decision is the primary defense advanced 
by the Government that the claim essentially is one for breach of con- 
tract and, as such, beyond the jurisdiction of the Department and the 
Board to settle. 

It is the contractor’s contention that the Department of the Interior 
and/or the contracting officer possess the authority to negotiate and 
enter into a mutually satisfactory agreement with the coutractor for 
the settlement and payment of its claim, although such action may not 
be within the jurisdiction of the Board. In support of its contention 
the contractor submitted a “Memorandum of Pertinent Facts and 
Applicable Law” expressing certain views and conclusions which it 
stated were derived primarily from an article on the subject appearing 
in the April 1959 issue (Volume 27, page 481) of the George Wash- 
ington Law Review. 

The questions asked by the contractor and which your Department 
has submitted here for determination are as follows: 

(1) Whether the increased costs incurred by the contractor as a consequence 
of the Government’s actions in prolonging the performance time of the contract 
are compensable under the “Changes” article here-involved ; (2) Whether, in the 
absence of any specific provision in the contract, the Department and/or the 
Contracting Officer have authority to enter into a mutually satisfactory agree- 
ment with the contractor in settlement of the instant claim; and (3) Whether an 
adjustment in the contract price to compensate the contractor for the added 
costs incurred by reason of Government’s delays may be authorized on the 


grounds that the suspension of work clause required by Section 1—7,602-1 of the 


Federal Procurement Regulations is incorporated in the contract by operation 
of law. 


The “Changes” article involved in the first question appears under 


clause 3 of the General Provisions (Standard Form 23-A) of the con- 
tract and provides: 


3. CHANGES 


The Contracting Officer may at any time, by a written order, and without 
notice to the sureties, make changes in the drawings and/or specifications of this 
contract and within the general scope thereof. If such changes cause an increase 
or decrease in the amount due under this contract, or in the time required for 
its performance, an equitable adjustment shall be made and the contract shall 
be modified in writing accordingly. Any claim of the Contractor for adjustment 
under this clause must be asserted in writing within 30 days from the date of 
receipt by the Contractor of the notification of change: Provided, however, That 
the Contracting Officer, if he determines that the facts justify such action, may 
receive and consider, and adjust any such claim asserted at any time prior to the 
date of final settlement of the contract. If the parties fail to agree upon the 
adjustment to be made the dispute shall be determined as provided in Clause 
6 hereof. But nothing provided in this clause shall excuse the Contractor from 
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proceeding with the prosecution of the work as changed: Except as otherwise 
herein provided, no charge for any extra work or material will be allowed. 


This article is a part of the standard form prescribed by the Ad- 
ministrator of General Services for inclusion in construction con- 
tracts. It, and similar clauses, have been the subject of various de- 
cisions by our Office. In 41 Comp. Gen. 436, we considered at length 
its application as a vehicle for reimbursement of additional costs in- 
curred by a contractor by reason of delays occasioned by departmental 
action, as distinguished from increased costs due to changes in speci- 
fications. In that decision (beginning at page 443) we referred to 
holdings in the cases of United States v. Rice, 317 U.S. 61, General 
Contracting and Construction Company, Inc. v. United States, 84 Ct. 
Cl. 570, Mount Vernon Contracting Corporation, et al. v. United 
States, 139 Ct. Cl. 688, and others as support for the view that the 
increased costs which may be compensated for under the “Changes” 
clause are those which relate to a change in the drawings, designs, or 
specifications, etc., and not to increased costs which result from delays 
in performing unchanged work where such delays are attributable to 
the Government. In considering the applicability of the “Changes” 
clause we find no basis for distinguishing between delays occasioned 
by stop work orders and delays which may be occasioned by failure of 
the Government to perform as contemplated under the contract. Ac- 
cordingly, in our opinion any increased costs incurred by J. O. and C. 
M. Stuart, Inc., as a consequence of the Government’s actions which 
may have prolonged the performance time of the contract are not com- 
pensable under the “Changes” clause here involved. 

With regard to whether the Department of the Interior and/or 
the contracting officer have the authority to settle the instant claim 
on the basis of a mutually satisfactory agreement with the contractor, 
it may be stated that we have long been familiar with the contentions 
advanced in the article entitled “Administrative Authority to Settle 
Claims for Breach of Government Contracts” beginning at page 481, 
Volume 27, of the George Washington Law Review. With due respect 
for the opinions expressed in the above article, which also have been 
expressed elsewhere, we do not subscribe to the view that a contracting 
agency has “inherent authority” outside the contract to settle claims 
against the Government which may arise during the prosecution of 
the work under the contract by reason of the Government’s breach of 
the contract’s provisions. Further, we know of no statutory authority 
under which your Department and/or the contracting officer would 
be authorized to settle, whether by unilateral action or through ne- 
gotiation of a mutual agreement with the contractor, those portions of 
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the claim which are based on the Government’s failure to furnish the 
borrow, Case 1, material as prescribed in the Plans. See the con- 
cluding paragraph of 41 Comp. Gen. 436 and decisions cited therein. 
In this connection, particular attention is invited to the following por- 
tions of the court’s opinion in Utah Construction and Mining Com- 


pany v. The United States, Ct. Cl. No. 3-61, decided December 11, 
1964: 


Where the dispute “arises under the contract” the contracting officer and the 
head of the department have authority to decide questions of fact and the 
contract makes their decision thereon final and conclusive; but where the dispute 
involves an alleged breach of the contract, and the contractor seeks unliquidated 
damages therefor, neither the contracting officer nor the head of the department 
has jurisdiction to decide the dispute. Miller, Inc. v. United States, 111 Ct. Cl. 
252, 77 F. Supp. 209 (1948) ; Langevin v. United States, 100 Ct. Cl. 15 (1948) ; 
B-W Construction Co. v. United States, 101 Ct. Cl. 748 (1944) ; reversed in part 
on other grounds, United States v. Beuttas, et al., 324 U.S. 768 (1944). If they 
undertake to do so—which they rarely do—neither their decision nor the findings 
of fact with reference thereto have any binding effect. This necessarily follows 
because they are without authority to decide the dispute. It goes without saying 
that a decision of any court or other agency on a matter concerning which it has 
no jurisdiction has no binding effect whatsoever. Steamship Co. v. Tugman, 106 
U.S. 118, 122 (1882) ; Coyle v. Skirvin, 124 F. 2d 934, 937 (10th Cir. 1942), and 
eases there cited. See also Petition of Taffel, 49 F. Supp. 109, 111 (S.D.N_.Y. 
1941). 

Defendant contends that since the contract gives to the contracting officer and 
the head of the department authority to make findings of fact concerning all 
disputes, they have authority to make findings concerning a dispute over whether 
the contract had been breached. This contention cannot be sustained. The con- 
tract plainly limits their authority to make such findings to “disputes concerning 
questions of fact arising under this contract.” This means a dispute over the 
rights of the parties given by the contract; it does not mean a dispute over a 
violation of the contract. 


Concerning the question whether added costs may be allowed the con- 
tractor on the grounds that the suspension of work clause (Price 
Adjustment for Suspension, Delay, or Interruption of the Work) “re- 
quired” by section 1—7.602-1 of the Federal Procurement Regulations 
is incorporated by operation of law, the portion of the cited section 
of the Regulation which precedes the clause provides as follows: 

The following clause shall be inserted in fixed-price construction contracts 

whenever it is desired to provide for suspension of the work for the convenience 
of the Government and/or to provide for administrative relief for unreasonable 
periods of delay caused by the contracting officer in the administration of the 
contract : [Italics supplied. ] 
Since the above provision clearly shows that insertion of the clause in 
a particular fixed-price construction contract is a matter of administra- 
tive discretion rather than a mandatory requirement, no basis is per- 
ceived on which the suspension of work clause may be regarded as 
being incorporated into the contract by operation of law. 

Aside from the conclusions stated above, however, it is well estab- 
lished that the United States can be required to compensate a con- 
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tractor for damages which he has actually sustained as a result of a 
breach of the contract by the Government, limited to the actual costs 
incurred in excess of the costs which reasonably would have been 
incurred but for the breach. We do not concur in the view sometimes 
expressed that we are without jurisdiction to consider claims for dam- 
ages resulting from breach of contract. While it has always been 
recognized that where the facts are in dispute or are otherwise so un- 
certain as to require the taking of testimony, examination and cross- 
examination of witnesses, and the weighing of conflicting evidence it 
is impracticable for the accounting officers to determine with accuracy 
the true merits of such claims, our Office will settle claims where there 
is no doubt regarding the liability of the Government and the amount 
of damage can be determined with reasonable certainty. 

In the instant case it appears that the Government’s failure to fur- 
nish the borrow material, Case 1, in accordance with the time schedule 
specified in the plans may have resulted in some additional costs to 
the contractor. The record does not show that any attempt has been 
made administratively to determine the exact extent of such costs, if 
any. In this connection, we find of particular significance the follow- 
ing excerpt from the administrative findings of fact in commenting on 
the contractor’s alleged excessive costs due to idle equipment : 

It is recognized that idle equipment was occasionally located on the subject 
project. This can be attributed in part, however, to the expansive nature of 
the contractor’s construction operations during the life of the contract. During 


this period the contractor performed work on three other major construction 
projects within a 20-mile radius of the subject project and identified as follows: 





Federal-Aid Date Date 

Project No. Work Started Work Completed Bid Amount 
I 66-1(18)56 9/21/60 10/19/63 $2, 447, 103 
I 66—1(19)62 9/21/60 10/19/63 965, 597 
FS 701 5/3/61 11/1/62 908, 586 


The purpose of the reference to work on other projects is merely to indicate the 
contractor’s practice of shuttling equipment from a common pool to four major 
construction projects simultaneously in progress. It is evident from available 
information that the dispersal of equipment to various projects was for the con- 
tractor’s convenience and at his discretion. In this regard, the records show that, 
during the early stages of construction on the subject project, insufficient 
equipment was available for culvert installation, for shoulder excavation on 
“A” Road, and for completing a 30-foot strip to handle traffic during the con- 
struction of “B’ Road. This was, of course, the responsibility and the prerog- 
ative of the contractor. 

The presence of idle equipment on this project stemmed from the overall opera- 
tion of all four projects and should not be solely attributed to the problems 
encountered on this project. 


From the foregoing and other statements in the findings of fact it 
is not clear that the circumstances involved will permit an exact assess- 
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ment of any excessive costs incurred by the contractor through no fault 
of its own and solely by reason of the Government’s failure to have 
borrow material, Case 1, available as promised in the Plans. If, how- 
ever, any such extra expense not barred by the contractor’s agreement 
to any of the Change Orders can be administratively determined to a 
reasonably accurate degree without conflict with the contracting offi- 
cer’s findings of fact, and the amount so determined is acceptable to 
the contractor in full and final satisfaction of such aspect of his claim, 
a voucher covering the amount agreed upon may be submitted to this 
Office together with complete facts and figures establishing the amount 
considered to be due, and the matter will be given full consideration. 

The file submitted with the Assistant Secretary’s letter of October 6 
is returned. 


[ B-155129 J 


Contracts—Specifications—Changes, Revisions, Etc.—Increased 
Cost Liability 

An additional amount to cover the dimensional and wiring changes in filter 
assemblies made by the contracting officer on the drawings submitted to him for 
approval of the changes proposed by the manufacturer in its standard model to 
meet the specialized specification requirements may not be paid to the manufac- 
turer, contract interpretation and construction, a question of law for resolution 
by the General Accounting Office, or the courts, as the case may be, evidencing 
the requirement of compliance by the contractor with the dimensions of the 
revised drawings ; however, the contract may be modified to authorize an increase 
in unit price to cover the cost of wiring the assemblies, the contracting officer 
having had notice prior to bid opening of the conflicting interpretation by bidders 
of wiring the assemblies, the matter falls within the rule that when a Govern- 
ment-drawn agreement is susceptible of a certain construction and the contractor 


reasonably so construes it, that interpretation will be adopted, unless the parties 
affirmitively reveal otherwise. 


To the Secretary of Agriculture, December 24, 1964: 


Further reference is made to letter dated September 8, 1964, from 
the Acting Administrator of the Agricultural Research Service, with 
enclosures, requesting our decision whether a basis exists for payment 
to the Cambridge Filter Manufacturing Corporation of the additional 
amounts set forth in the Acting Administrator’s letter under the terms 
of a contract entered into with Cambridge by the Agricultural Re- 
search Service on May 27, 1964 (invitation No. 114-N-ARS-64), for 
the furnishing of automatic filter assemblies. 

Invitation No. 114-N-ARS-64, issued by the Agricultural Research 
Service, Northern Administrative Division, invited bids to be opened 
May 26, 1964, for furnishing 20 “Complete Units” of the following 
item: 


Automatic Filter Assemblies—size 2’6’’ x 1’3’’ horizontal, including roll of 
Media with each unit, shall be fabricated of galvanized material. Structural 
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members must be a minimum of 12 gage with 9 gage wire grid. Each filter 
assembly shall include an automatic control system for constant static control, 
with electric control box media run out switch, signal light and pressure switch 
with adjusting range of 0.1’’ w.g. to 1.0’’ w.g., and have a maximum differential 
between off and on of 0.1’’ w.g., to operate on 115 volt. 60 cycle, 1 phase alter- 
nating current. 

The invitation provided, under the heading “Specifications,” in 
pertinent part as follows: 

Due to space available the filter assembly must not exceed 48’’ (inches) long, 
30’’ (inches) wide and 6’’ (inches) in depth in direction and at point of air 
flow or 15’’ (inches) in depth including the media covers. [Italics supplied.] 

The invitation further provided that the specifications reflected the 
minimum requirements of the Government, but the equipment fur- 
nished was to be the manufacturer’s current production model. 
Spaces were provided therein within which bidders were to show 
the manufacturer’s name, as well as the brand name and number, of the 
product being offered. In this connection, the invitation provided 
that, if the bidder proposed to modify a product so as to make it con- 
form to the requirements of the invitation, he was required to (i) 
include in his bid a clear description of such proposed modifications and 
(ii) clearly mark any descriptive material to show the proposed modi- 
fications. Also, the invitation provided : 

The successful bidder will be required to submit shop drawings for approval. 
It is understood that approval will be general only and will not be construed 
to relieve the successful bidder from the responsibility for proper fitting, design, 
performance, and construction of the work or equipment, nor from furnishing 
materials and work specified by the contract. 

The abstract of bids shows that four bids were received in response 
to the invitation, namely, that of Dornback Furnace and Foundry 
Company, in the unit-price amount of $242, less 2 percent discount 
for payment within 30 days; that of Cambridge Filter Manufacturing 
Corporation, in the unit-price amount of $322.40; that of The Gorgen 
Company, in the unit-price gmount of $346; and that of Mechanical 
Products Company, in what amounts to a unit price of $450, less 1 
percent discount for payment within 10 days. 

In the Statement and Certificate of Award Form (Standard Form 
No. 1036), which was prepared by the contracting officer in connection 
with the procurement under date of May 27, 1964, it is stated that 
Dornback’s bid was rejected because it offered a completely different 
type of air filter than that required by the specifications and one which 
did not meet the dimensional requirements of the invitation, and that 
Cambridge Filter Manufacturing Corporation was awarded the con- 
tract as the next low bidder “meeting the advertised specifications.” 
In his letter of September 8, 1964, the Acting Administrator advises 
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that the air filter offered by the Gorgen Company also failed to meet 
specifications in that it exceeded “the 15 inch depth dimension includ- 
ing media covers,” as noted in its bid. 

In its bid dated May 22, 1964, Cambridge Filter Manufacturing 
Corporation offered to furnish the filter assembly described in the 
invitation at the unit price of $322.40, or for a total consideration of 
$6,448. Cambridge’s bid showed that it proposed to furnish a filter 
assembly of its own manufacture of the brand name “Special Powered 
Horizontal Manu-Roll,” numbered HMR-2-40. In the space pro- 
vided in the bid form within which bidders were required to indicate 
in what particulars the equipment or material offered to be furnished 
deviated from the specification requirements, Cambridge wrote the 
word “None,” but followed it immediately with the explanation that 
“Our standard model will be modified to meet specifications as writ- 
ten.” The bid stated that Cambridge would require 60 days within 
which to make delivery. 

By purchase order No. N-8879-A RS-64, dated May 27, 1964, issued 
by the contracting officer for the procuring activity, Cambridge Filter 
Manufacturing Corporation was advised that it had been awarded 
the contract, as the lowest responsible bidder, and by memorandum 
of June 9, 1964, the contractor transmitted to the procuring activity 
five copies of its Drawings B-1273-C and 3001715 for approval, as 
required by the terms of the invitation, supra. The memorandum 
stated : 

* * * You will note that we are taking the first option in the depth dimen- 
sion and not exceeding 6’’ in direction and at the point of air flow instead of 
meeting the alternate depth of 15’’ including the media covers. 

Upon receipt of one each of the above prints marked “Approved” or written 
notification of approval, we will advise you of a shipping date. 

By letter of July 2, 1964, the contracting officer returned a copy 
of each of the referred-to drawings to the contractor “with corrections 
as noted.” The revisions thus made to the drawings are referred to 
and described in the contractor’s letter of July 15, 1964, to the contract- 
ing officer. The revisions for which the contractor contends it is 
entitled to be paid the extra amounts shown, and the bases therefor, are 
set forth in the letter as follows: 

5. If unit is to be completely wired at factory, the net increase in price per 
unit is $30.00 since specification did not include this requirement. Please 
=. * * It is noted that you have marked the 1'9%’’ depth dimension 
“15’’ min. specs.” However, in our transmittal of June 9, 1964, we indicated 
that we were taking the first option in the depth dimension by not exceeding 
6’’ at the point of airflow. 

In line three in the second paragraph under “Specifications” on Page 4 of 


114-N-ARS-@4 it indicates “or 15’’ (inches) in depth including the media 
covers”. The “or” indicates an option. The other dimensions were preceded 
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by “and”. Therefore, since it requires special engineering and construction, 
we are not able to change this dimension without an increase in price of $25.00 
per unit. Please advise. 

In replying to the above letter by letter of August 10, 1964, the con- 
tracting officer informed the contractor that he could not agree that the 
specifications did not require the filter assembly units to be wired at the 
factory and all ready for installation upon delivery to the Labora- 
tory. In support of this conclusion, the contracting officer pointed 
out that the filter assembly, as described in the invitation, was re- 
quired to operate on 115 volt, 60 cycle, 1 phase alternating current, 
and stated that, if the unit was to be operable on delivery, it neces- 
sarily was required to be prewired at the factory. The contracting 
officer pointed out that the invitation specified .20 complete units, 
stating that “This would include pre-wiring.” Moreover, the con- 
tractor was informed in the letter that the contracting officer did not 
agree with its contention that the specifications did not require the 
filter assembly to be a minimum of 15 inches in depth including media 
cover at the point of air flow. The contracting officer stated that, 
under the specifications, the 15-inch limit must be held to include both 
media cover and the 6-inch depth at the point of air flow. Accord- 
ingly, the contractor was requested to proceed with the manufacture 
of the filter assemblies “in accordance with the contract,” and advised 
that it would be paid the contract price therefor upon delivery. How- 
ever, the letter stated that, if the contractor felt that it had a just 
claim for an amount in addition to the contract price, a separate 
invoice should be submitted therefor, in which event the case would 
be forwarded to the General Counsel of the Agricultural Research 
Service for a decision as to whether the claim could be allowed. 

Under date of August 12, 1964, the contractor wrote the contracting 
officer as follows: 

* * * We feel * * * that the two items requested in your letter, namely 
complete factory wiring and an overall depth of 15’’, are not allowable, except 
at extra cost for the following reasons: 

1. Factory wiring of roll filters is very unusual in the air filter industry. The 
main reason is that in most large cities the electrical unions will not allow 
pre-wired units to be installed. I am enclosing price sheets or wiring diagram 
from four of the five past or present manufacturers of roll filters in this 
country. You will note that in all these cases, factory wiring is a special 
optional feature or is not done in any case. Certain manufacturers such as 
Farr, do not even mount the control boxes on the filter, but ship them loose. 
Therefore any engineer specifying a roll filter, if it is to be factory wired, 
specifically includes this in his specification. Your contention that the words 
“to operate on 115 volt, 60 cycle single phase, alternating current” mean that 
the unit need only be plugged in is not convincing. If you were purchasing a 
furnace for your home you would purchase it to operate on the voltage which 
you are supplied with. However, the furnace would not come with wiring 


installed to the thermostat and other portions of the system. We can see how 
a difference of opinion on this wiring could develop however. 
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2. On the dimensional question, we cannot see how there can be any dif- 
ference of opinion. Your specification is very clear and states that we must 
meet your requirements of not exceeding 48’’ length, 30’’ width and 6’’ depth 
in direction and at the point of air flow or 15’’ in depth including the media 
covers. This very clearly calls for meeting requirements 1 and 2 and either 
3 or 4. There is just no way this can be read to require that all four require- 
ments be met. If your engineering people intended this, they did not state 
their intention and therefore, we must not be held to requirements that were 
not in the original specification. We chose to meet the 6’’ in depth in direction 
and at point of air flow rather than the 15’’ in depth including the media covers. 
If we must meet both requirements, the extra charge is $25.00 per unit, rather 
than the $30.00 mentioned in your letter. 

In my discussion with Mr. Thomson the possibility of your referring this 
to your legal section for an opinion was discussed. We would like very much 
to have this done. As mentioned above, we can see how a difference of opinion 
can occur on the wiring question, but cannot see how there can be the slightest 
question on the dimensional problem if anyone looks at the specification ob- 
jectively. Nevertheless, we would appreciate the opinion of your legal section 
on both sections. 

As an alternate proposal to get these units under construction, we would be 
willing to submit the wiring question to your general counsel after delivery 
of the units. On the dimensional question, though you would have to decide 
to accept the 2114’’ depth or increase the contract in the amount of $25.00 per 
unit for us to cut it down to 15’’. 


Submitted with the above letter in support of that portion of the 
claim relating to the wiring of the units are the following: 

(1) Cambridge Filter Manufacturing Corporation’s “Confidential 
Price List Vertical Auto-Roll Filters” dated November 1, 1963, which 
sets forth various prices for “Complete Units,” according to height 
and width designated, and, under the head “Options & Accessories,” 
the following information: 


For factory wiring in conduit__..................._._ Add $50.00 


(2) Electro-Air Cleaner Company’s “Price List PL-70-B,” ef- 
fective October 6, 1961, for “Electro-Air Auto-Roll Automatic Renew- 
able Media Filters,” which sets forth various prices for filters, accord- 
ing to height and width designation, and contains the following 
information : 


For Factory Wiring in Conduit______ Add $50 Net Per System. 


(3) American Air Filter Company’s “Price List AF-40-B” for 
“Roll-O-Matic Filter Model A Automatic Renewable,” issued [illegi- 
ble], which contains the following information: 

1. Each filter is to be priced individually according to the following list prices 
which include: one media run-out switch per filter bank irrespective of num- 
ber of sections, initial filling of media, drive motor(s) and control panel for 
110 or 220 volt, 60 cycle, single phase current only. (Note: All electrical wiring 
by others.) [Italics supplied. ] 

(4) Farr Company’s Drawing No. B-16635, Rev. F, which depicts 
a wiring diagram for its “Filter Automatic Roll-Kleen Type—V7H5” 


and contains the following note: 
2. WIRING DONE BY OTHERS ARE SHOWN BY BROKEN LINES 


THUS (—_—_—__—- ~—_—___) SUGGESTED WIRE SIZE NO. 14—DI- 
ELECTRIC 4 ENCLOSURES SHOULD BE PER LOCAL CODE 
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Similar information to that contained in the above quote is supplied 
in Farr Company’s brochure on “Roll-Kleen H-5 Air Filters,” a copy 
of which was furnished with the bid submitted by Mechanical Prod- 
ucts Company—which proposed to furnish that product—under the 
invitation involved. In Note 9, the brochure states: “Factory as- 
sembled units do not include wiring.” 

In the case of Exhibits (1) and (2), above, additional unit charges 
were thus quoted for wiring filters at the factory. However, there 
was nothing in Cambridge Filter Manufacturing Corporation’s bid 
to indicate that the contractor did not intend to furnish filter as- 
semblies which had been wired at the factory for the price quoted 
therein. 

The question whether the above-quoted language of the specifica- 
tions relating to the minimum depth of the filter assembly requires 
the unit to be a minimum of 15 inches in depth, including media 
cover, at the point of air flow—involving, as it does, contract inter- 
pretation and construction—is a question of law, the resolution of 
which is properly within the jurisdiction of our Office, or the courts, 
as the case may be, under well-established principles of law. See 
Kayfield Construction Corp. v. United States (C.C.A. 2d Cir., 1960), 
278 F. 2d 217; Associated Traders, Inc. v. United States (1959), 144 
Ct. Cl. 744, 169 F. Supp. 506, 507; Wingate Construction Company v. 
United States, 164 Ct. Cl. 131; 34 Comp. Gen. 565, 567; 39 zd. 668. In 
our opinion, the language in question cannot reasonably be interpreted 
in the manner contended by the contractor. The wording “must not 
exceed * * * 6’’ (inches) in depth * * * or 15’ (inches) in depth 
including the media covers” clearly prohibits any excess over either 
dimension, and the word “or” in this phraseology cannot be read as 
permitting an excess over one or the other. Hence, no legal basis exists 
for payment tothe contractor of any amount in addition to the contract 
price for modifying its standard filter assembly unit so that it will 
comply with the specifications in this respect. 

However, as to the contractor’s claim for extra compensation if 
the units are required to be furnished completely wired, we conclude 
that the requirements of the invitation are not sufficiently clear to 
support the contracting officer’s position in the circumstances of this 
case. The language “to operate on 115 volts, 60 cycle, 1 phase alternat- 
ing current” is not, in our view, equivalent to a definite statement that 
the units as delivered shall be ready to operate when plugged into such 
a current supply, but is intended to define a design requirement to be 
met by the several electrical components—control box, media run out 
switch, signal light and pressure switch—referred to in the preceding 
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sentence. Even though it may not have occurred to the contracting offi- 
cer at the time the invitation was issued that there was any question 
as to what was intended, he was put on notice upon the bid opening that 
there was an apparent difference between the bidders’ interpretations. 
Of the three bidders who offered units of the type called for, one fur- 
nished descriptive material stating “Factory assembled units do not 
include wiring”; the literature submitted by «nother stipulated “Fac- 
tory assembled, completely wired and ‘high potential’ tested before 
shipment”; while the third, whose bid was accepted, submitted no de- 
scriptive material and made no statement as to whether or not wiring 
was included. If the question had been raised before award and the 
Cambridge company had shown that its bid price had been based upon 
unwired units we feel that it should have been permitted to withdraw 
on the basis of mistake, even if the contracting officer’s interpretation 
of the invitation requirement were accepted as correct. By proceeding 
with the award without further inquiry, in the face of the conflicting 
interpretations of the other two bidders, the contracting officer in effect 
assumed the risk that the Cambridge bid was not intended to include 
wiring and that its interpretation would be found to be reasonable. 

In these circumstances we feel that the case falls squarely within 
the rule that “if some substantive provision of a government-drawn 
agreement is fairly susceptible of a certain construction and the con- 
tractor actually and reasonably so construes it, in the course of bidding 
or performance, that is the interpretation which will be adopted— 
unless the parties’ intention is otherwise affirmatively revealed.” WPC 
Enterprises, Inc. v. United States, 163 Ct. Cl. 1, 323 F. 2d 874 (1963), 
and cases therein cited. 

You are therefore advised that the contract may be modified by 
change order or amendment directing the wiring to be done and in- 
creasing the unit price by $30, if that amount is determined to be rea- 
sonable. If the contractor refuses to perform on that basis, action 
under the Default clause of the contract would appear to be in order. 

The documents forwarded with your letter are returned. 


[ B-155734 J 


Compensation—Removals, Suspension, Etc.—Damages, Loss, Etc., 
Other Than Back Pay—Allowances 


Even though the living quarters allowance provided by section 211 of the Over- 
seas Differentials and Allowances Act, 5 U.S.C. 3086, for employees not furnished 
Government quarters without charge is not compensation within the meaning 
of section 6 of the act of August 24, 1912, authorizing “retroactive compensa- 
tion” for employees reinstated after an unjustified or unwarranted removal or 
suspension, when an overseas employee deprived of Government quarters during 
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a period of suspension obtains private quarters for himself in Germany and his 
dependents in France, he is entitled upon restoration to duty, in addition to 
basic compensation for the removal period, to a living quarters allowance, but not 
at his annual rate in view of the expenses he incurred during the suspension 
period, however, the employee may be granted a “with family” allowance not- 
withstanding he and his family were separated. 

To Major K. R. Darrington, Department of the Army, December 28, 


1964: 


We refer to your letter of October 9, 1964, your reference AENCO- 
FF, in which you request our decision as to the propriety of payment 
of the enclosed voucher in favor of Mr. Andrew V. Hornick covering 
living quarters allowance for a part of the period he was erroneously 
separated from Federal service. 

You state the facts involved as follows: 


Mr. Hornick was removed from the Federal service effective 2 July 1963. On 
26 December 1963, the removal action was cancelled restoring him to his former 


position effective 2 July 1968. On the basis of the removal action, Mr. Hornick 
was ordered to vacate his Government quarters on 10 September 1963. He was 
then required to obtain living quarters for himself and his dependent in the local 
economy. Retroactive payment of basic compensation (base pay) in the amount 
of $3,551.20 was made on voucher #300471, 20 January 1964, accounts of A. R. 
Otte, Major, FC, Symbol 6458. Mr. Hornick now claims retroactive living quar- 
ters allowance. 

The period covered by the voucher is September 26 through Decem- 
ber 24, 1963, during which period Mr. Hornick and his family were 
not furnished Government quarters and therefore rented private 
quarters for himseJf in Hanau, Germany, and apparently quarters for 


his family in Meuse, France. 

Section 6(b) (1) of the act of August 24, 1912, Ch. 389, 37 Stat. 555, 
as amended by the act of June 10, 1948, Ch. 447, 62 Stat. 354, 5 U.S.C. 
652(b) (1), provides that employees reinstated after an unjustified or 
unwarranted removal or suspension : 

* * * shall be paid compensation at the rate received on the date of such 
removal or suspension, for the period for which he received no compensation 
with respect to the position from which he was removed or suspended, less any 
amounts earned by him through other employment during such period, and 


shall for all purposes except the accumulation of leave be deemed to have 
rendered service during such period. * * * 


A similar provision is contained in subsection 6(b) (2), 5 U.S.C. 
652(b)(2), with regard to employees reinstated after a discharge, 
suspension or furlough which is considered to be unjustified or un- 
warranted under the provisions of section 14 of the Veterans Prefer- 
ence Act of 1944, approved June 27, 1944, Ch. 287, 58 Stat. 390, as 
amended, 5 U.S.C. 863. 

Under those provisions an employee who is serving overseas when 
he is erroneously separated is entitled to have any post differential 





or 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 367 


he was receiving at the time of such separation included as part of 
his back pay because a post differential as authorized by section 231 
of the Overseas Differentials and Allowances Act, approved Septem- 
ber 6, 1960, Public Law 86-707, 74 Stat. 795, 5 U.S.C. 3038, is “addi- 
tional compensation.” See 40 Comp Gen. 479. On the other hand 
the quarters allowance proposed for payment to Mr. Hornick is an 
allowance authorized by section 211 of the Overseas Differentials 
and Allowances Act, 5 U.S.C. 3036, for employees assigned to certain 
foreign areas to cover the cost of rent and other charges for living 
accommodations when Government quarters are not furnished to the 
employee without charge. Although such an allowance is not com- 
pensation and thus may not be allowed as “retroactive compensation” 
under section 6 of the act »f August 24, 1912, 5 U.S.C. 652, there is for 
consideration whether Mr. Hornick may be retroactively granted a 
quarters allowance pursuant to the Overseas Differentials and Allow- 
ances Act, 5 U.S.C. 3036, and the applicable regulations. 

Since Mr. Horrick (1) was restored to duty and paid basic com- 
pensation for the period of his removal, (2) remained at his overseas 
duty post and incurred expenses for quarters during the period of 
his erroneous separation, and (3) was not furnished Government 
quarters without charge, we see no reason why he may not be granted 
a retroactive living quarters allowance pursuant to the provisions of 
5 U.S.C. 3036, section 130 of the Standardized Regulations (Govern- 
ment Civilians, Foreign Areas) and Chapter T7 of the Civilian Per- 
sonnel Regulations of the Department of the Army. However, on 
the present record—and with particular reference to the expenses 
shown to have been incurred during the period in question—we have 
doubt whether Mr. Hornick is entitled to payment of such allowance 
at the annual rate specified ($1,600) in view of section 134.2 of the 
Standardized Regulations and section 2-3a of CPR T7. Under the 
particular circumstances here involved we would not question the 
granting of a “with family” allowance even though the wife of the 
employee was living in France for all or part of the period here 
involved. 

The voucher, together with accompanying papers, is returned here- 
with and may be paid in the amount found due after reconsideration 
in accordance with the above. 


794-032 O-66—26 
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Airports—Federal Aid—Development Projects—Leasehold Ter- 
mination Costs 


Although incident to the removal of hangars obstructing navigation aids at a 
municipal airport, the Federal Aviation Agency may grant funds to cover the 
Government’s share of the reasonable cost of terminating the leasehold inter- 
ests held by firms servicing aircraft under leases with an unexpired 5-year term 
and a renewal option for another 5 years as a proper “land acquisition” devel- 
opment project cost under 49 U.S.C. 1101(a)(3) to the extent of the city’s 
legal liability, payment based on a formula considering the 10 years’ remaining 
life of the leases and the 30 years’ projected life of a substitute hangar, plus 
its construction cost (10/30 x $_-____), the Government’s maximum partici- 
pation of 50 percent may not be characterized as a grant to extinguish a lease- 
hold interest, but would constitute a payment for the construction of a hangar 
that is proscribed by section 1101(a)(3), the formula overlooking that the 
appropriation of the new hangar to current leases is to be compensated for by 
the payment of rent, that the city could use its police powers to reduce termi- 
nation costs, and that the leases provide for cancellation without obligation. 


To the Administrator, Federal Aviation Agency, December 30, 1964: 


This is in response to letter of December 10, 1964, from the Deputy 
Administrator in the matter of removing certain hazards to air navi- 
gation at the Des Moines, Iowa, airport. From information in the 
Deputy Administrator’s letter, the facts involved may be briefly 
summarized as follows: 

New Federal Aviation Agency navigation aids have been installed 
at the Des Moines airport, and it has been found that several hangars 
lie within a “clear zone” area so as to constitute obstructions to the 
aerial approach or lie within the clear zone for the instrument runway 
in such manner as to prevent maximum utilization of these naviga- 
tion aids. The FAA accordingly determined the hangars to be 
obstructions or hazards to air navigation and has requested the City 
of Des Moines as the airport owner and owner of the hangars to 
remove them. However, the hangars are currently occupied by sev- 
eral firms engaged in the business of servicing aircraft at the airport 
under leases which have a remaining term of approximately five years 
each with five year renewal options. 

Under sections 4 and 10 of the Federal Airport Act, as amended, 
49 U.S.C. 1103 and 1109, you are authorized to make grants of funds 
to sponsors for the purpose of participating in the cost of approved 
“airport development” projects. “Airport development” is defined 
in subsection 2(a) (3) of the act, 49 U.S.C. 1101(a) (3), as including: 
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* * * any acquisition of land or of any interest therein * * * which is 
necessary to * * * remove or mitigate * * * airport hazards; but such term 
does not include the construction, alteration, or repair of airport hangers. 


“Airport hazard” is in turn defined in subsection (a) (4) of the same 
section as: 

* * * any structure * * * located on or in the vicinity of a public airport, 
* * * which obstructs the airspace required for the flight of aircraft in landing 


or taking off at such airport or is otherwise hazardous to such landing or taking 
off of aircraft. 


Pursuant to the quoted provisions, FAA has concluded that a grant 
to the City of Des Moines could properly be made for an appropriate 
share of the reasonable cost of terminating the leasehold interests now 
held on the hangars involved. See 14 CFR 151.39(b) (13) (iii). We 
agree that to the extent there would be any legal liability on the part 
of the City to its lessees in the event of lease terminations for the pur- 
pose under consideration, the cost of discharging such liability would 
constitute a proper project cost. From this conclusion, the Deputy 
Administrator suggests that the following described plan need not be 
questioned, particularly in light of the related circumstances leading to 
its proposed adoption. 

The Deputy Administrator states that the cost to terminate the 
leases would be high; that the City is reluctant to undertake such cost ; 
and that the City has, therefore, proposed to construct a new hangar 
and, as consideration for terminating the leasehold interests involved, 
the City would substitute the new hangar for the premises currently 
under lease. The City further proposes that the reasonable cost of 
thus “acquiring the existing leaseholds” be determined under a formula 
which takes account of the cost of the new hangar and the necessity 
for devoting part of its useful life to satisfy the obligations to the 
lessees as follows: 


Remaining life of 

existing leases (10 yrs.) x cost of new hangar ($575,000) 
Projected life of new 

hangar (30 yrs.) 


All of the figures used in the formula are stated to be tentative and 
subject to verification. But using the estimates given, the cost of 
“acquiring” the leaseholds would be 10/30 x $575,000, approximately 
$192,000, in which the maximum participation of 50 percent by FAA 
would be about $96,000. : 
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In the concluding paragraphs of the Deputy Administrator’s letter 
he states the basis for his inquiry as follows: 


Under Sec. 13(a) (3) of the Act, 49 U.S.C. 1112(a) (3), a project cost is allowable 
if, among other, it is reasonable in the opinion of the Administrator. If, there- 
fore, the Administrator or his delegatee can properly determine that the cost 
arrived at by application of the formula is not more than a reasonable cost for 
the “land acquisition” involved in abating the existing leasehold interest, then 
such cost can be considered to be an allowable project -cost. In determining 
whether such cost is reasonable, the value of the leasehold and the reasonable 
cost of extinguishing it by direct payment to the lessee may properly be taken 
into account as fixing the outside limits of reasonableness. Within such limita- 
tions the object is to base the grant on the actual reasonable cost to the sponsor, 
and in this case we believe such cost may properly be measured by the expendi- 
ture which the sponsor is required to make to satisfy the potential demands of 
the lessees. Moreover, we believe that the Government participation must 
properly be characterized as a grant for the extinguishment of the leasehold 
interest and not as a prohibited grant for “the construction, alteration, or repair 
of airport hangars,” even though that may be an incidental result. 

Accordingly, we have concluded that in making the expenditures required to 
carry out the proposed plan the airport owner would be incurring costs of 
acquiring an interest in land (abating the existing leaseholds) necessary for 
the removal of an airport hazard, which could be considered an eligible item of 
project cost under the Federal Airport Act, and that the suggested formula 
would form an acceptable base for determining the reasonable costs of abating 
such leasehold interests. Our inquiry is whether you would be required to 
object if a grant agreement were executed on the basis of this conclusion and 
grant payments made pursuant to such a grant agreement. 


We cannot agree that payment based on the proposed formula may 
“properly be characterized as a grant for the extinguishment of a 
leasehold interest and not as a prohibited grant for the construction, 
alteration, or repair of airport hangars.” Rather, we believe that 
any payment under the formula must be characterized as one toward 
the construction of a hangar which is proscribed by subsection 2(a) (3) 
quoted above. Ifthe existing hangar were to be removed without con- 
struction of a new hangar, any required payment to the leaseholders 
would be a cost for the acquisition of an interest in land in which FAA 
could participate. In such event, however, the total cost to the owner 
would be the amount of the payment plus loss of the existing structure, 
in which loss FAA could not participate. The plan and formula pro- 
posed by the City assume that appropriation of the new hangar to 
fulfillment of the unexpired terms of the current leases constitutes a 
cost to the City related to the leases, apparently on the basis that the 
otherwise full and unencumbered use of the new structure which the 
City would have is lost to it for this lease period. But this overlooks 
the fact that appropriation of the new hangar to the current lessees is 
to be compensated for by the payment of rent. The real cost to the 
City related to the current leases would, therefore, in any event be only 
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the difference between the rental to be paid by the lessees for the un- 
expired terms of their leases and any higher rental which the new 
hangar could reasonably be expected to command Jess what the City 
would save by not having to otherwise compensate the lessees. And 
in this connection, while the plan envisages transferring the lessees to 
the new hangar at no increase in rental, there is no evidence that the 
lessees would not be willing to negotiate a higher rental, if the new 
structure so warrants, rather than have their leases terminated outright 
instead of transferred. In short, to the extent that the City is fairly 
compensated by way of rental of the new hangar there is no cost in- 
volved related to the existing leaseholds. Indeed the City will have 
saved those moneys it would have ordinarily been required to pay 
for terminating the leases. Loss of the existing structure would, of 
course, occur whether or not a new hangar is constructed and should 
be borne by the City. 

In addition to objection based upon the above, there are several 
other aspects of the matter which raise serious doubts as to the premises 
underlying conception of the proposal. 

1. The Deputy Administrator founds his understanding that the 
cost of outright termination of the leases would be high because (1) 
loss of prospective profits would be substantial, (2) there is little or 
no alternative use for the specialized expensive equipment. installed 
by the lessees, and (3) there is virtually no other available location to 
which the businesses could be removed. It appears that consideration 
of what the termination cost would be has been in terms of a termina- 
tion effected by private parties. However, we believe that such cost 
should be evaluated in terms of what the City would be required to 
pay under a termination exercised by virtue of its police powers. 

Section 329.2 of Title 13, Iowa Code, annotated volume 16, author- 
izes municipalities to raise and expend funds to acquire interests in land 
for the purpose of eliminating airport hazards as an exercise of the 
police power. The hazard under consideration meets all of the re- 
quirements of the Iowa statutes. Therefore, a bona fide exercise of 
such police power in the instant case would appear to give rise to more 
limited compensation requirements for lease termination than indi- 
cated in the Deputy Administrator’s letter, notwithstanding that the 
City itself is the owner of the property involved. See annotation at 3 
ALR 2d 286 for the proposition that market value of a lease is the 
proper basis for establishing damages where the leasehold is taken 
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under eminent domain, particularly section 20 at page 321 stating the 
general rule that loss of profits is not compensable. See, also, 166 ALR 
1211 annotating the rule that where there are several interests or 
estates in a parcel of real estate taken by eminent domain, a proper 
method of fixing the value of each interest or estate is to determine 
the value of the property as a whole, and then apportion the same 
among the several owners according to their respective interests or 
estates rather than to take each interest or estate as a unit and fix the 
value thereof separately. 
2. The leases in question contain the following provision : 


* * * and it is further agreed that this lease shall be subordinate to the pro- 
visions of any existing or future agreement between the LESSOR and the United 
States, relative to the operation or maintenance of the airport, the execution 
of which has been or may be required as a condition precedent to the expenditure 
of Federal funds for the development of the airport, provided, however, that in 
the event that any of the rights * * * granted to the LESSEE herein are thereby 
interfered with * * * the LESSEE * * * may cancel this lease * * * 
and * * * be relieved from all obligations * * *. 

Section 11(3) of the act, 49 U.S.C. 1110(3) requires that as a con- 
dition precedent to any airport development project under the act, the 
sponsor must assure that the aerial approaches to the airport will be 
adequately cleared by removing, if necessary, existing airport hazards 
and by preventing the establishment or creation of future airport 
hazards. We would assume that such assurances were provided with 
respect to development of the Des Moines airport and installation of 
new navigation equipment. The Deputy Administrator has explained 
that the quoted lease provision was inserted at the request of FAA to 
apply to matters relating to airport operation and maintenance poli- 
cies and was not intended to cover the situation here involved. How- 
ever, without further evidence we would have to conclude there is 
serious doubt, in view of the plain terms of the lease provision to- 
gether with the assurances regarding airport hazards which we assume 
were given, that the City would legally be obligated in any way to 
the lessees for removal of the hangars as hazards pursuant to FAA 
determination and request. 

While we do not decide the questions raised as to whether the City 
would be liable to the lessees and, if so, what the proper measure of 
compensation would be, we point them out for your consideration con- 
cerning the outside limit of appropriate cost for Federal participation 
within the context of any new formula which might be arrived at for 
determining the amount which your agency may contribute toward 
removal of the hazards. 

The question presented is answered accordingly. 
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Pay—Retired—Effective Date—Rate Under 1963 or 1964 Pay 
Acts—Army and Air Force Officers 


Army and Air Force officers who are involuntarily retired effective September 1, 
1964—the date for new rates of active duty pay for members of the uniformed 
services prescribed by the act of August 12, 1964, 37 U.S.C. 203(a)—and who are 
entitled to retired pay under formula A of 10 U.S.C. 3991 and 8991 are to be 
treated for retired pay computation in the same manner as naval officers in- 
voluntarily retired, who by reason of the elimination in the 1963 pay act of the 
principle of automatic recomputation of retired pay, are subject to the Uniform 
Retirement Date Act, 5 U.S.C. 47a, requiring retired pay to be computed on the 
rate of basic pay on the date the officers would have been retired but for the 
uniform act, and, therefore, such Army and Air Force officers are not entitled 
to have their retired pay computed on rates in the 1964 pay act but must have 
it computed on rates in the Uniformed Services Pay Act of 1963. 


Pay—Retired—Effective Date—Rate Under 1963 or 1964 Pay 
Acts—Army and Air Force Officers 


Under the Uniform Retirement Date Act, 5 U.S.C. 47a, retired pay of Army and 
Air Force officers who were retired on September 1, 1964—the effective date for 
new rates of active duty pay for members of the uniformed services prescribed 
by the act of August 12, 1964, 37 U.S.C. 208(a)—and who have their retired pay 
computed under formula B of 10 U.S.C. 3991 and 8991 must, if they qualified for 
retirement by completion of 20, 30 or 40 years of service after July 1964, have 
their retired pay computed on rates prescribed in the Uniformed Services Pay 
Act of 1963 rather than the higher rates in the 1964 act. 


Pay—Retired—Disability—Effective Date 


Members of the uniformed services who, pursuant to a transfer approved prior 
to September 1, 1964—the effective date for new rates of active duty pay for 
members of the uniformed services prescribed by the act of August 12, 1964, 37 
U.S.C. 203(a)—are retired for disability or transferred to the Temporary Dis- 
ability Retired List at any time during August 1964, are regarded as being 
retired on the date the retirement was approved rather than on the date the 
Uniform Retirement Date Act, 5 U.S.C. 47a, made the retirement effective, and, 
therefore, such members, who have their retired pay computed under 10 U.S.C. 
1401, are entitled to retired pay on the basis of the rates in the Uniformed 
Services Pay Act of 1963 rather than the rates in the 1964 act. 


Pay—Retired—Disability—Effective Date—Enlisted Service 


Army and Air Force enlisted members who, although eligible for retirement 
under 10 U.S.C. 3914 and 8914, by reason of completion of years of service prior 
to August 1964 are retained on active duty through the end of the month before 
the date of retirement—September 1, 1964—are regarded as being retired on 
September 1, 1964, under the military pay act of May 20, 1958, which permitted 
the counting of time for longevity up to the actual date of retirement with the 
corresponding right to have retired pay computed at the rate applicable on 
date of retirement and, therefore, such enlisted members may have their retired 
pay computed on the rates in the 1964 pay act. 


Pay—Retired—Disability—Effective Date—Fleet Reservists 


Since Navy and Marine Corps members who were transferred effective Septem- 
ber 1, 1964, to the Fleet Reserve or Fleet Marine Corps Reserve under 10 U.S.C. 
6330, which requires retainer pay to be computed on the rates “received at time 
of transfer,” could not have lawfully “received” pay before September 1, 1964, 
under the act of August 12, 1964, 37 U.S.C. 208(a), which prescribed new active 
duty rates effective September 1, 1964, such members must have their retainer 
pay computed on the basis of the rates in the Uniformed Services Pay Act of 1963. 
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Pay—Retired—Disability—Effective Date—Election Effect 


A Navy or Marine Corps officer holding a permanent appointment in the grade of 
warrant officer, W-1 or above, who completed 30 or more years of service prior 
to August 1964 and requested retirement under 10 U.S.C. 6322, effective Sep- 
tember 1, 1964—the date for new rates of active duty pay for members of the 
uniformed services prescribed by the act of August 12, 1964, 37 U.S.C. 203(a)— 
is not subject to the Uniform Retirement Date Act, 5 U.S.C. 47a, by reason of the 
fact that the retirement date is fixed at the election of the officer, and, therefore, 
such members may have their retired pay computed on the basis of the rates 
in the the 1964 pay act. 


Pay—Retired—Disability—Effective Date—Election Effect 


Navy and Marine Corps officers who are retired under 10 U.S.C. 6323 effective 
September 1, 1964, upon completion of 20 or more years of active service after 
July 31, 1964, are subject to the Uniform Retirement Date Act, 5 U.S.C. 47a, and 
are required to have their retired pay computed on the basis of the rates in the 
Uniformed Services Pay Act of 1963, but such officers who have completed 20 
years of service prior to August 1964, and are retired under 10 U.S.C. 6323, 
effective September 1, 1964, are regarded as having the retirement date fixed 
by an election so that they may have their retired pay computed on the basis of 
the rates in the act of August 12, 1964, 37 U.S.C. 203(a). Modified by 44 Comp. 
Gen.—— (B-155458, March 26, 1965) 


Pay—Retired—Disability—Effective Date—Age or Service Re- 
tirements 


Offiicers who are retired under provisions of law such as are contained in 10 
U.S.C. 6398, which require retirement on the first day of the month following the 
month in which they reach a prescribed age or complete the required amount of 
service, and who were retired effective September 1, 1964, are subject to the 
Uniform Retirement Date Act, 5 U.S.C. 47a, and, therefore, their retired pay 
is for computation on the rates of pay prescribed in the Uniformed Services Pay 
Act of 1963, rather than on the rates prescribed in the act of August 12, 1964, 
effective September 1, 1964. 


To the Secretary of Defense, January 5, 1965: 


Reference is made to letter of October 21, 1964, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether the new rates of monthly pay prescribed by section 1 of the 
act of August 12, 1964, 78 Stat. 395, Public Law 88-422, properly may 
be used in the computation of the retired pay or retainer pay of a 
member retired or transferred to the Fleet Reserve effective September 
1, 1964, under certain provisions of Title 10, U.S. Code. A related 
discussion is contained in Committee Action No. 352 of the Depart- 
ment of Defense Military Pay and Allowance Committee. 

In general, permanent changes in the rates of active duty pay 
formerly were reflected in the computation of retainer and retired pay 
in the absence of legislative intent or statutory provision to the con- 
trary. Section 3 of the Military Pay Act of May 20, 1958, 72 Stat. 
128, Public Law 85-422, 37 U.S.C.-232 note, however, expressly pro- 
vided that persons retired prior to the effective date (June 1, 1958) 
of that act could not compute their retired or retainer pay on the basis 
of the active duty pay rates prescribed in that act unless they had 
performed a period of continuous active duty of at least 1 year after 
becoming entitled to retired or retainer pay and were released from 
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active duty on or after June 1, 1958. Section 4(b) of the 1958 act, 
10 U.S.C. 1401 note, provided that any member of the uniformed 
services retired under any provision of law on the effective date of that 
act (June 1, 1958) could have his retired pay computed on the basis 
of the rates of basic pay prescribed in that act. 

Section 5 of the Uniformed Services Pay Act of 1963, 77 Stat. 212- 
215, Public Law 88-132, authorized, among other things, (a) recom- 
putation of retired pay under the 1958 pay act rates or an increase of 
5 percent of the retired pay of persons retired prior to June 1958, 
(b) a 5 percent increase in retired pay of persons retired after May 
1958 and prior to the effective date of the 1963 pay act and (c) re- 
computation of retired pay on the basis of the active duty pay pre- 
scribed in the 1963 act of (1) retired persons serving on active duty on 
the effective date of that act who had served on continuous active duty 
of 1 year or more following recall to active duty, and (2) retired 
persons thereafter recalled to active duty who serve on continuous 
active duty for 2 or more years following recall to active duty. That 
section also deleted from Title 10, U.S. Code, the provisions of law 
authorizing recomputation of retired pay based upon changes in rates 
of active duty pay and prohibited the recomputation of retired pay to 
reflect any increase in the rates of basic (active duty) pay “if that 
increase becomes effective after the effective date of this section” un- 
less otherwise specifically provided by law. In lieu of “recomputa- 
tion,” administrative adjustments in retired pay were authorized on 
the basis of increases in the cost of living as reflected in changes in the 
Consumer Price Index. 

Automatic recomputation of retired pay on the basis of current 
rates of active duty pay also was authorized by provisions of law pro- 
viding that retired pay is to be computed on the basis of the pay to 
which the member would be entitled if serving on active duty. See 10 
U.S.C. 1401, 3991, 8991, 6151, 6823, 6325, 6326, 6327, 6381, 6383, 6390, 
6394, 6396, 6398, 6399, and 6400. Appropriate provisions were made 
in those sections by section 5(h) of the 1963 pay act, 77 Stat. 214, to 
eliminate the automatic recomputation provisions there contained. 

Persons who became entitled to retired pay after March 1963 and 
prior to October 1, 1963, the effective date of the 1963 pay act, were 
by that act also authorized to compute their retired pay on the basis 
of active duty pay rates prescribed in that act unless they became 
entitled to retired pay on April 1, 1963, by virtue of the Uniform 
Retirement Date Act of April 23, 1930, as amended (5 U.S.C. 47a). 

The Uniform Retirement Date Act of June 23, 1930, Ch. 209, 46 Stat. 
253, 5 U.S.C. 47a, provides: 


Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause retired, 
shall take effect on the first day of the month following the month in which said 
retirement would otherwise be effective, and said first day of the month for re- 











376 DECISIONS OF THE COMPTROLLER GENERAL [44 


tirements made after July 1, 1930, shall be for all purposes in lieu of such date 
for retirement as was on April 23, 1930, authorized ; except that the rate of active 
or retired pay or allowances shall be computed as of the date retirement would 
have occurred if this section had not been enacted. 


Section 1404 of Title 10, U.S. Code, provides that the retirement 
provisions of that title are subject to the provisions of 5 U.S.C. 47a. 
Section 1221 of Title 10, U.S. Code, provides that, notwithstanding 
the provisions of 5 U.S.C. 47a, the Secretary concerned may specify an 
effective date for the retirement of any member of the Armed Forces 
under Chapter 61, Title 10 (which governs retirement for physical 
disability), or for the placement of his name on the temporary disa- 
bility retired list, that is earlier than the date provided for in that 
section (5 U.S.C. 47a). 

In view of the change in the legislative policy with respect to “re- 
computation” of retired pay based on changes in rates of active-duty 
pay effected by restrictions on “recomputation” of retired pay con- 
tained in the 1958 and 1963 pay acts and the concomitant reaffirmation 
in the 1963 pay act of the restrictions on the rate of retired pay effected 
by the Uniform Retirement Date Act of 1930, 5 U.S.C. 47a, it is essen- 
tial to determine the effect of the 1930 act with respect to each provision 
of law authorizing military retirement with pay inasmuch as the 1964 
military pay act does not contain a provision such as was contained in 
the 1958 pay act authorizing members retired on the effective date of 
the 1964 act to compute their retired pay on the basis of the rates of 
active duty pay prescribed in that act. 

The Uniform Retirement Date Act of 1930 requires that every 
retirement (unless specifically or by implication exempted by statute) 
take effect on the first day of the month following the month in which 
the retirement would otherwise be effective, but that the rate of retired 
pay must be computed as of the date the retirement would have oc- 
curred if the Uniform Retirement Date Act had not been enacted. 
In construing that act in decision of October 29, 1963, 43 Comp. Gen. 
425, in relation to the provisions of the 1963 pay act, we held that per- 
sons voluntarily retired effective April 1, 1963, after having become 
eligible therefor prior to March 1, 1963, did not become entitled to 
retired pay effective April 1, 1963, by virtue of the Uniform Retirement 
Date Act for the reason that the retirement date was based on ad- 
ministrative discretion or election of the person retired, and that they 
therefore are entitled under the express terms of the 1963 act to have 
their retired pay computed on the basis of the rates of active duty pay 
prescribed in that act. Where a person first qualified for retirement 
for age and service after February 1963 and was retired effective 
April 1, 1963, because he failed to specify a date of retirement later 
than the date he first became eligible to receive retired pay, and where 
a person was transferred to the Temporary Disability Retired List 
effective April 1, 1963, on the basis of retirement action of the Secre- 
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tary concerned after February 1963 without his having specified an 
earlier retirement date under the provisions of 10 U.S.C. 1221, we 
held that the members concerned became entitled to retired pay on 
April 1, 1963, by virtue of the Uniform Retirement Date Act of 1930, 
because there was no exercise of administrative discretion in fixing the 
date of disability retirement or election of a different date by the person 
retired under the provisions of a voluntary retirement act for age and 
service. They accordingly were held to be ineligible to compute their 
retired pay on the basis of the pay rates prescribed in the 1963 pay act. 

The above conclusions are consistent with our prior decisions relat- 
ing to the effective date of retirement under the Uniform Retirement 
Date Act. In summary, where a member is retired for disability 
without the Secretary concerned having designated an earlier date 
of retirement under the provisions of 10 U.S.C. 1221, the effective date 
of retirement is governed by the provisions of the Uniform Retirement 
Date Act. 43 Comp. Gen. 425. Where a member is retired for 
reason(s) other than disability immediately upon becoming eligible 
therefor, the retirement is governed by the provisions of, and subject to 
the restrictive provisions of, the Uniform Retirement Date Act. 43 
Comp. Gen. 425; 9 Comp. Gen. 512; 10 Comp. Gen. 28; 35 Comp. Gen. 
633. Where a member is retired at a time other than the date when 
eligibility for retirement first exists, and the date of retirement is 
fixed on the basis of administrative discretion or election of the member 
on the first day of a month later than that required by the Uniform 
Retirement Date Act, the restrictions contained in that act limiting 
retired pay to the amount that would have been payable if that law 
had not been enacted are not for application. See 10 Comp. Gen. 36. 

The Committee Action discussion suggests that the Uniform Retire- 
ment Date Act when considered in conjunction with the 1964 pay act 
appears to require that, in cases of members who were required to be 
retired on an anniversary date during the month of August 1964, 
retired pay should be computed on the rates of basic pay in effect on 
August 31, 1964, as prescribed in section 2 of the Uniform Services Pay 
Act of 1963, 87 U.S.C. 203. Cited as an example is an officer required 
under 10 U.S.C. 3883 to be retired when he becomes 60 years of age, ex- 
cept as provided in 5 U.S.C. 47a. It is stated that such an officer who 
became age 60 in August 1964 would be retired effective September 1, 
1964, by virtue of the Uniform Retirement Date Act, and that it would 
appear that his retired pay would be computed on the basis of the rate 
applicable “on the date of retirement” (10 U.S.C. 3991, Formula A, 
Footnote 2), that is, the rate provided in the 1963 pay act. It is further 
suggested that this rule would apply to persons subject to involuntary 
retirement under other provisions of law such as 10 U.S.C. 564, 1164, 
1255, 1268, 1805, 3884, 3885, 3886, 3913, 3915, 3916, 3921, 3922, 3923, 
8883, 8884, 8885, 8886, 8913, 8915, 8916, 8921, 8922, 8923. Presumably 
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the term “date of retirement” is construed to mean the date the mem- 
ber would otherwise be retired but for the application of the Uniform 
Retirement Date Act, that is, a date in the month preceding the month 
in which the member is retired by virtue of the Uniform Retirement 
Date Act. 

The 1963 pay act struck from Formula A in 10 U.S.C. 3991 and 8991, 
as well as from 10 U.S.C. 6151, 6323, 6325, 6326, 6327, 6381, 6383, 6390, 
6394, 6396, 6398, 6399, and 6400 applicable to naval officers, the pro- 
vision for computation of retired pay on the basis of the rate of basic 
pay to which member would be entitled if he were serving on active 
duty in his retired grade. There was substituted therefor in 
Formula A the provision that the member’s retired pay should be com- 
puted on the “Monthly basic pay * of the member’s retired grade.” 
Footnote 2 was concurrently amended to read: “Compute at rates 
applicable on date of retirement.” Such changes in language were 
effected for the purpose of ending the principle of automatic recompu- 
tation of retired pay upon a change in active duty pay rates. It will 
be noted that Formula A in sections 3991 and 8991 applies to invol- 
untary retirement of Army and Air Force officers under 10 U.S.C. 
3883, 3884, 3885, 3886, 3913, 3915, 3916, 3919, 3921, 3922, and 3923 and 
corresponding sections relating to the Air Force. No such similar 
language was substituted for similar language struck from the provi- 
sions relating to involuntary retirement of naval officers. With the 
exception of section 3919 (and section 8919 applicable to the Air 
Force), each of the sections enumerated in the next to last sentence 
above specifically fixes the date of retirement (subject to the Uniform 
Retirement Date Act). Sections 3919 and 8919 prescribe no specific 
date of retirement, and the time of retirement under those sections 
is within the discretion of the appropriate Secretary (subject to the 
Uniform Retirement Date Act by virtue of the provisions of 10 U.S.C. 
1404). 

With the elimination (from the cited sections relating to naval 
officers) of the provision making the computation of the retired pay 
of such officers involuntarily retired dependent upon the rate of pay 
applicable if they were serving on active duty and the substitution of 
no other specific language, it is clear that under our decisions such 
retirements are subject to the restrictive provisions of the Uniform 
Retirement Date Act as to the rate of pay upon which retired pay is 
computed, namely, the rate of basic pay applicable on the date the 
officer would otherwise be retired except for the Uniform Retirement 
Date Act. Under the decision cited above the retired pay of such 
naval officers who would have been retired in August 1964, except for 
that act, is computed under the rates of basic pay in effect prior to 
September 1, 1964, that is, the rates prescribed in the 1963 pay act. 
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If the changes made by the 1963 pay act in the retired pay formulas 
of 10 U.S.C. 3991 and 8991 for Army and Air Force officers were so 
construed as to preclude the application of the restrictive provisions 
of the Uniform Retirement Date Act to them, which act—insofar as the 
problem here involved is concerned—is clearly applicable to Navy of- 
ficers involuntarily retired by virtue of the elimination in that same 
1963 pay act from the retired pay formulas of provisions which had 
the effect of precluding the application of the restrictive provisions of 
the Uniform Retirement Date Act with respect to the rate of retired 
pay, the result would be that Army and Air Force officers retired effec- 
tive September 1, 1964, could still compute their retired pay on the 
basis of the 1964 pay act rates while Navy officers would be precluded 
from doing so. In other words, under such a construction Army and 
Air Force officers would still enjoy a right which that same 1963 pay 
act took away from Navy officers. We do not think it would be rea- 
sonable to conclude that the Congress intended by the 1963 pay act 
to take away from Navy officers a right that was simultaneously 
preserved for Army and Air Force officers. 

Since it is our view that the Congress did not intend that there 
should be any such discrimination between officers of the Navy and 
officers of the Army and Air Force thereafter involuntarily retired, 
we conclude that Army and Air Force officers retired effective Septem- 
ber 1, 1964 (including officers the Secretary concerned decided in 
August 1964 should be retired under 10 U.S.C. 3919 and 8919), whose 
retired pay is computed under Formula A of 10 U.S.C. 3991 and 
8991, are not entitled to compute their retired pay at the rates pre- 
scribed in the 1964 pay act, but must compute their retired pay under 
the rates prescribed in the 1963 pay act. 

Under the Uniform Retirement Date Act, the retired pay of Army 
and Air Force officers who were retired on September 1, 1964, and who 
compute their retired pay under Formula B of 10 U.S.C. 3991 or 8991 
must compute their retired pay under the rates of pay prescribed in 
the 1963 pay act if they first qualified for retirement by completion of 
20, 30, or 40 years’ service after July 1964. All other Army and Air 
Force officers retired on September 1, 1964, whose retired pay.is com- 
puted under that formula are entitled to compute their retired pay on 
the basis of the rates prescribed in the 1964 pay act. 43 Comp. Gen. 
425. 

The Committee Action discussion states that, as to persons retired 
for disability under statutes such as 10 U.S.C. 1201 or transferred to 
the Temporary Disability Retired List under 10 U.S.C. 1202 at any 
time during August 1964 [effective as of September 1, 1964] pursuant 
to a transfer approved prior to September 1, 1964, and whose retired 
pay is computed under 10 U.S.C. 1401, it would appear on the basis of 
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the ruling in the Mullins case in 43 Comp. Gen. 425 that the retired 
pay of such persons should be computed on the basis of the basic rates 
of pay set forth in the 1963 pay act, since the retired pay of such 
persons is required by 10 U.S.C. 1401 to be computed on the monthly 
basic pay of the grade to which the member was entitled “on day 
before” retirement or placement on temporary disability retired list. 
Footnote 1 to 10 U.S.C. 1401 states “Compute at rates applicable on 
date of retirement or date when member’s name was placed on tem- 
porary disability retired list, as the case may be.” Since the date of 
retirement would, except for the provisions of the Uniform Retire- 
ment Date Act, be the date such retirement was approved, it is stated 
that it would appear that the retired pay of such persons should be 
computed on the basis of the pay rates set forth in the 1936 pay act. 
We concur in that conclusion. 

The Committee Action discussion further states that it is not clear, 
however, as to the proper rate of basic pay in the case of persons 
retiring under certain other provisions of law, such as 10 U.S.C. 3914, 
which authorizes retirement of enlisted members of the Army with at 
least 20, but less than 30, years of creditable service. The retired 
pay is computed under Formula C of 10 U.S.C. 3991, on the basis of 
the “Monthly basic pay * to which the member was entitled on day 
before he retired.” Footnote 3 states, “Compute at rates applicable 
on date of retirement.” In the case of a member who was retired 
effective September 1, 1964, having completed 20 years’ service during 
the month of August 1964, it is indicated that in applying the pro- 
visions of the Uniform Retirement Date Act his retired pay would 
be computed on the basis of the 1963 pay rates. However, it is sug- 
gested that, if such member had completed 20 years’ service prior to 
August 1964 and applied for retirement during August 1964 to be 
effective September 1, 1964, it is not clear whether his retired pay 
should be based on the rates of pay in the 1963 or 1964 pay act, attention 
being invited to the provisions of 10 U.S.C. 6330 relating to enlisted 
members of the Navy and Marine Corps who under comparable pro- 
visions of law are transferred to the Fleet. Reserve or Fleet Marine 
Corps Reserve with entitlement to retainer pay on the basis of the 
basic pay “received at the time of transfer.” 

Section 3914, 10 U.S. Code, is a codification of the provisions of 
section 4 of the Armed Forces Voluntary Recruitment Act of 1945, 
approved October 6, 1945, Ch. 393, 59 Stat. 539, as amended by section 
6(a) of the act of August 10, 1946, Ch. 952, 60 Stat. 995, which 
provided that the retired pay there authorized should be based on the 
“base and longevity pay of the grade held at the time of application 
for retirement.” That provision was codified by the act of August 10, 
1956, Ch. 1041, as Formula D of 10 U.S.C. 3991 and 8991, 70A Stat. 
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232 and 557, to provide that the retired pay should be based on the 
“Monthly basic pay to which the member was entitled on date when he 
applied for retirement.” Formula D was changed to Formula C by 
section 101(23) of the act of August 21, 1957, Public Law 85-155, 71 
Stat. 380, 10 U.S.C. 3991. In administering this law the military de- 
partments construed that restriction to apply only to the enlisted grade 
held at the time of application for retirement and not to increases in 
pay for length of service based on service after the date of application 
or retirement. See S. Rept. No. 1673, 87th Cong., 2d Sess. on H.R. 
4330, 87th Cong., which became the act of July 18, 1962, Public Law 
87-537, 76 Stat. 168, 10 U.S.C. 3991 note. See, also, our decision of 
December 18, 1958, 38 Comp. Gen. 440. 

The change in the language in Formula C in 10 U.S.C. 3991 and 
8991 effected by section 6(8) of the 1958 pay act and its adoption of 
footnote 3 (“Compute at rates applicable on date of retirement”) was 
consistent with the provision of section 4(b) of the 1958 pay act that 
members retired on the effective date of that act, June 1, 1958, should 
receive the new rates of pay there prescribed effective on that date, 
notwithstanding the provisions of that act otherwise prohibiting re- 
computation of retired pay for persons theretofore retired except as 
therein expressly provided. 

The Committee Action states that through the years the uniform re- 
tirement date prescribed by 5 U.S.C. 47a has become imbedded in the 
administrative usage of the services. It is the usual practice to retain 
a member on active duty with entitlement to active duty pay and allow- 
ances until he begins to receive retired pay, that is, he is retained on 
active duty with pay and allowances through the end of the month 
before the date of retirement and begins to receive retired pay the 
first day of the next month—the effective date of retirement. Thus 
usually a member who is retired on September 1 is retained on active 
duty with active duty pay through August 31 and begins to receive 
retired pay on September 1. That practice is reflected in the retire- 
ment statutes codified in Title 10, U.S. Code, and it is believed that the 
Congress had that practice in mind when it enacted the provisions of 
Formula C of 10 U.S.C. 3991 as amended by section 6(8) of the 1958 
pay act. 

In decision of December 18, 1958, 38 Comp. Gen. 440, we recognized 
that section 6(8) of the 1958 pay act authorized the crediting of all 
service completed as of the day before the date of actual retirement 
for the purpose of determining the amount of basic pay upon which 
retired pay is computed, and that construction was given retroactive 
effect by the act of July 18, 1962, Public Law 87-537, 76 Stat. 168. See 
H. Rept. No. 355, 87th Cong., 1st Sess. on H.R. 4330, 87th Cong., which 
became Public Law 87-537. Under that construction the date of 
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retirement is the first day of the month for which the retired member 
received retired pay and the “day before he retired” is the last day 
of the preceding month. 

It follows that the “date of retirement” with respect to an Army 
enlisted member retired under 10 U.S.C. 3914 with retired pay com- 
puted under Formula C of 10 U.S.C. 3991 is the first day of the month 
for which he first receives retired pay. It seems clear that section 6(8) 
of the 1958 law effected a substantive change in the law in a manner 
which suggests that the last clause of the Uniform Retirement Date 
Act is not for application to enlisted men covered by Formula C in 
section 3991. Thus an Army enlisted man retired under 10 U.S.C. 
3914 effective September 1, 1964, is entitled to have his retired pay 
computed on the basis of the rates prescribed in the 1964 pay act 
regardless of whether he first qualified for such retirement in August 
1964 or prior thereto. While this result seems inconsistent with our 
construction above of similar language in Formula A of 10 U.S.C. 3991 
and 8991 relating to officers as changed by the 1963 pay act, we think 
that the different circumstances under which the two formulas were 
changed warrant a different conclusion as to the intent of the Congress, 
the purpose of the 1963 pay act change being to abolish the automatic 
retired pay recomputations authorized under then existing laws, while 
the purpose of the 1958 pay act amendment was to permit the counting 
of time for longevity up to the actual date of retirement, with the 
corresponding right to retired pay computed at the rate applicable on 
the date of retirement. 

While as indicated above, Army and Air Force enlisted members re- 
tired under 10 U.S.C. 3914 and 8914 effective September 1, 1964, are 
entitled to compute their retired pay under the rates prescribed in the 
1964 pay act, we think that a different conclusion is required with 
respect to members of the Navy and Marine Corps transferred to the 
Fleet Reserve or Fleet Marine Corps Reserve under 10 U.S.C. 6330 
effective September 1, 1964. The formula for computing retainer pay 
in 10 U.S.C. 6330 provides that retainer pay should be computed on 
the basis of the basic pay “received at the time of transfer.” Since 
for members so transferred effective September 1, 1964, the rates of 
retainer pay are limited to rates of pay “received” by them, and since 
they could not have lawfully “received” pay under the 1964 pay act 
prior to September 1, 1964, their retainer pay should be computed on 
the basis of the 1963 pay act rates. 

Under 10 U.S C. 6322 an officer of the Navy or Marine Corps holding 
a permanent appointment in the grade of warrant officer, W-1, or 
above who applies for retirement after completing 30 or more years of 
active service may, in the discretion of the Secretary of the Navy, be 
retired with retired pay at the rate of 75 percent of the highest basic 
pay of the grade in which retired. There is no other specific provision 
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governing the computation of his retired pay and that section does not 
state whether the retired pay is to be based on the basic pay applicable 
on the last day of active duty before retirement or on the effective date 
of retirement. In the case of a member who completed 30 years of 
service on August 15, 1964, and applied for retirement on that date, 
the Committee Action discussion suggests that the effective date of 
retirement would have been fixed as September 1, 1964, under the 
Uniform Retirement Date Act even though he had requested retire- 
ment effective September 1, 1964, citing 10 U.S.C. 1404 and the 
Jordan case in 43 Comp. Gen. 425. If he had completed the required 
service prior to August 1964 and requested retirement effective Septem- 
ber 1, 1964, however, it is stated that it is not clear whether his retired 
pay is for computation on the basis of the rates prescribed in the 1963 
pay act or in the 1964 pay act. Since in the latter situation the date 
of retirement would have been fixed at the election of the retired officer, 
the computation of his retired pay is not governed by the provisions 
of the Uniform Retirement Date Act and hence he may compute his 
retired pay on the basis of the rates prescribed in the 1964 pay act. 
See the Jordan case in 43 Comp. Gen. 425. The same result occurs 
in cases of members retired under 10 U.S.C. 6323 covering officers 
retired after completing 20 or more years of active service. If such an 
officer completed 20 years of active service after July 1964 and was 
retired effective september 1, 1964, his retired pay is required by the 
Uniform Retirement Date Act to be computed on the basis of the rates 
prescribed in the 1963 pay act, but any such officer having completed 
20 years of active service prior to August 1964 (and retiring Septem- 
ber 1, 1964), would not be subject to the provisions of the Uniform 
Retirement Date Act and would be entitled to compute his retired pay 
on the basis of the rates prescribed in the 1964 pay act. 

Officers retired under provisions of law such as are contained in 10 
U.S.C. 6398 requiring their retirement on the first day of the month 
following that in which they reach a prescribed age or complete a 
prescribed amount of service and who were retired effective Septem- 
ber 1, 1964, are required by the provisions of the Uniform Retirement 
Date Act to compute their retired pay on the basis of the rates of pay 
prescribed in the 1963 pay act in the absence of any specific provision 
of law specifically or by implication exempting them from such 
provisions. 


[B-155794] 
Contracts—Mistakes—Price Adjustment—Contracting Officer’s 


Error Detection Duty 


Under a military specification that did not describe the piece of rubber required 
as consisting of two pieces, the acceptance because of the urgency of the pro- 
curement of the low bid based on an unconfirmed telephonic supplier quotation, 
immediately alleged to be erroneous, the supplier having quoted on a single 
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piece of rubber, entitles the bidder to a price increase, the certifying officer having 
failed to obtain confirmation of the low bid prior to award even though realizing 
that the two other proposals received, although priced in line with the low bid, 
offered unacceptable alternate materials, and that the contractor had been urged 
to submit a written quotation prior to formal commitment by its supplier; 
therefore, the contractor not having been placed on notice of the nature and 
extent of the mistake which should have been suspected by the contracting 
officer, a supplemental agreement to the contract may be executed to provide 
a price increase. 


To the Administrator, National Aeronautics and Space Administra- 
tion, January 6, 1965: 


Reference is made to a letter dated December 15, 1964, KDG, from 
the Director of Procurement, requesting our consideration of a pro- 
posed modification of a contract with the Southeastern Products 
Corporation, Birmingham, Alabama, which would increase the con- 
tract price from $5,488.56 to $9,131.40 on account of a mistake in bid 
which was alleged shortly after the company received telegraphic 
notice of the contract award. 

The contract was awarded pursuant to Request for Proposals No. 
2-5—01-01592-01, issued on August 6, 1964, by the Marshall Space 
Flight Center, Huntsville, Alabama, covering a requirement for 36 
square feet of rubber, smooth, both sides fluid resistant per military 
specification MIL-R-25897C, ASG type IT, Class 1, 1’’ thick, 36’ x 72”’ 
(Stock No. 9320-BL00001). The item description did not, however, 
state specifically that two pieces of rubber with dimensions of 
36’’ x 72”’ would be required. 

The contractor was urged to submit a quotation after the scheduled 
time for submission of proposals had lapsed. Two other late pro- 
posals were received. Those proposals concerned unacceptable alter- 
nate materials offered at prices of $160.40 and $225 per square foot. 
The contractor informally quoted a total price of $5,488.56 based 
primarily upon a telephonic quotation which had been received from 
a proposed supplier, Chase- Walton Elastomers, Incorporated, Hudson, 
Massachusetts. The contractor was requested to confirm the $5,488.56 
quotation in writing. It was reluctant to do so until it had received 
a formal quotation from the proposed supplier. However, in view of 
the stated urgency for making a contract award, the contractor sub- 
mitted a written quotation dated August 26, 1964, showing a unit price 
of $152.46 and a total price of $5,488.56 for 36 square feet of rubber. 
That offer was accepted by telegraphic notice of contract award on 
September 2, 1964, and on the following day the contractor alleged that 
a mistake had been made in that the supplier’s telephonic quotation 
of $4,989.60 had been misunderstood as covering 36 square feet of 
rubber, whereas such price was intended as a unit price for a piece of 
rubber 36 inches in width and 72 inches in length. In furnishing 
written confirmation of its telephonic quotation, the supplier had listed 
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2 pieces of rubber, 36’’ x 72’ at a price of $4,989.60 each. However, 
by letter of September 14, 1964, the supplier offered to reduce its 
unit price to $4,150.65 on the basis of a requested review of the previous 
formal quotation. 

The contractor’s request that the contract be canceled without lia- 
bility was not granted and it then requested that the contract price be 
changed to $9,131.40, which includes a material cost of $8,301.30 plus 
about 10 percent for overhead and profit in handling the transaction. 

The letter from the Director of Procurement suggests that the item 
description in the request for proposals should have been more specific 
by showing that two pieces of rubber would be required, and that a 
lack of clarity in the item description may have contributed to some 
confusion in the matter. The letter also suggests that the situation 
is one that requires the Government not to take advantage of a known 
mistake and that it would be inequitable to deny relief in view of the 
fact that the contractor is performing and stands to lose a substantial 
sum. 

The requisition for the material included a cost estimate of 
$12,000.60, or more than double the contractor’s quoted price of 
$5,488.56. Also, investigation of the alleged pricing error disclosed 
that a sale of the exact quantity and quality of material had recently 
been made by Valley Products, Incorporated, Decatur, Alabama, for 
a total price of approximately $9,756. That firm was not requested 
to quote on the requirement here involved because the Marshall Space 
Flight Center did not know, as of August 21, 1964, the date on which 
the Southeastern Products Corporation was urged to submit a pro- 
posal, that Valley Products, Incorporated, was a supplier of the 
particular item. 

The contracting officer states that, in evaluating the proposals sub- 
mitted, the price quoted by the Southeastern Products Corporation was 
generally in line with the prices quoted in the two other proposals 
received. However, he recognizes the fact that the two other pro- 
posals were for alternate materials and could not be accepted; and 
indicates that a thorough price analysis was not performed due to the 
urgency of the procurement and the relatively small amount of the 
proposed contract. The contracting officer considers that a bona fide 
mistake was made in the contractor’s proposal and recommends that 
the contract be amended to permit a price increase from $5,488.56: to 
the claimed amount of $9,131.40. 

It is apparent that the prices quoted by the two companies which 
offered substitute materials properly could not have been considered 
comparable with the price quoted by the Southeastern Products Corpo- 
ration on material fully meeting the Government’s requirements. 
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Hence, it would seem to have been incumbent upon the contracting offi- 
cer to obtain a realistic confirmation of the quoted price of the South- 
eastern Products Corporation before making a contract award, 
considering that the estimated cost of the material was $12,000.60 as 
compared with the quoted price of $5,488.56. However, no action was 
taken other than to request that the company’s informal quotation be 
confirmed in writing, as apparently required for the purposes of 
making a contract award. The contractor was not advised of any 
suspected mistake in the informal quotation and it was known that 
the contractor was submitting a written quotation before receiving 
a formal commitment from its supplier because of the stated urgency 
for the material. This should have been sufficient in itself to have 
shown that the contractor did not then possess sufficient information 
to make a complete analysis and verification of its informally quoted 
price. 

Generally, award of a contract following verification of a bid upon 
request of the contracting officer results in a binding contract. 18 
Comp. Gen. 942, 947; 27 7d. 17. However, where, as here, the bidder 
has not been placed on notice of the nature and extent of the mistake 
which is suspected, our Office has recognized and followed the ruling 
in United States v. Metro Novelty Manufacturing Co., 125 F. Supp. 
713, that reaffirmation of a bid, where the plaintiff was not placed on 
notice of the mistake which the Government surmised, did not bar the 
defense of rescission. 

Otherwise, the situation in this case is considered to be for disposi- 
tion in accordance with the well-established rule that, if a material 
mistake is made by one party toa contract and the mistake is known by 
the other party, or because of accompanying circumstances the other 
party had reason to know of the mistake, the party making the mistake 
has the right to rescission and restitution. See C. V. Monroe Manu- 
facturing Company v. United States, 143 F. Supp. 449, 451; and Union 
Painting Company v. United States, 198 F. Supp. 282. 

Accordingly, you are advised that we would have no objection to 
the proposed execution of a supplemental agreement under which the 
contract price for the 36 square yards of material would be increased 
from $5,488.56 to $9,131.40. 

As requested, the administrative file of the case is returned herewith. 


[B-155411} 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Information—Cancellation of Addenda 


Upon cancellation of the additive work required by an amendment to an invitation, 
the contract award to be limited to the work covered by the base bid, the fact 
that the low bidder on the basic work failed to quote a price on the additional 
work that had been contemplated, although acknowledging the addenda, does 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 387 


not require the contract to be awarded to the second low bidder on the basis of 
having quoted a price on the additive, the Government in canceling the unneces- 
sary additional work having exercised its right under the invitation to waive 
a bid informality and to accept any item or combination of items, the price of 
the additive became immaterial and unnecessary in evaluating the base bid and 
its omission by the low bidder an informality to be waived as not affecting price, 
quantity, or quality and as not resulting in unfair competition by permitting 
other than the method of contract performance contemplated, or by evaluating 
the bids on other than a basis common to all bidders. 


To the I. Alper Company, January 8, 1965: 


Further reference is made to your telegram of October 17, 1964, and 
supplemental letter of October 20, 1964, protesting against the award 
of any contract to Dee Cee Roofing Company under invitation No. 
AMC (A)-36-038-65-91 (SI) issued by the Frankford Arsenal. 

Under the subject invitation, issued August 21, 1964, lump-sum bids, 
to be opened September 8, 1964, were invited for furnishing the labor, 
material and equipment to remove and replace the existing roof on 
Building #58 at Frankford Arsenal in strict accordance with Frank- 
ford Arsenal Specification FAPD-2419, Rev. 1, dated July 20, 1964, 
and Drawing #FC-7695, dated July 20, 1964. The work is to be 
completed within 90 calendar days after Notice to Proceed, and the 
procurement was totally restricted to small business. 

Amendment No. 1 to the invitation, issued September 3, 1964, pro- 
vided that Drawing #FC-7695 was thereby replaced by Drawing 
# FC-7695, Rev. 1, dated August 31, 1964, and Amendment No. 2, 
issued September 4, 1964, extended the bid opening date to September 
25, 1964. 

Amendment No. 3 to the invitation, issued September 14, 1964, clari- 
fied and made certain changes in the requirements of the basic work, 
and further provided in material part as follows: 

3. A separate quotation on the following item is to accompany the base bid. 

a. The removal of the existing lower monitor panels on the north side of both 
monitors located between column nos. 01 and 011 and replace them with new 


16 oz copper panels as shown on Drawing FC-7695 Rev. 1, dated 31 August 1964 
and set forth in Specification FAPD-2419, dated 20 July 1964. 


NOTES: 


In addition to other factors, bids will be evaluated on the basis of advantages 
or disadvantages to the Government that might result from making multiple 
awards. For the purpose of making this evaluation, it will be assumed the sum 
of $50 would be the Administrative cost to the Government for issuing and 
administering each contract awarded under this Invitation, and individual awards 
will be for the item and combination of items which result in the lowest aggre- 
gate price to the Government, including such administrative costs: 


In your bid dated September 25, 1964, you offered to perform the 
basic work for the price of $36,300, and in regard to the additional 
work on which bidders had been requested to quote, as described in 
Amendment 3, swpra, you stated : 

Alt. #1 Replace lower copper panels on north side of two monitors between 


Column nos. 01 and 011. 
Add—One Thousand Six Hundred Dollars and 00/100 ($1,600.00) 
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None of the other four concerns submitting bids in response to the 
invitation quoted a price for performing the additional work de- 
scribed in Amendment 3, although they all acknowledged receipt of the 
amendment. The amounts quoted in their bids for the basic work 
ranged from $34,740 (the amount of the bid submitted by Dee Cee 
Roofing Company ) to $47,542. 

Subsequent to the bid opening, a reinvestigation was made by the 
Frankford Arsenal Plant Engineering Division as to the necessity of 
performing the work for which a separate quotation was requested by 
Amendment 3. Such reinvestigation disclosed that the existing moni- 
tor panels (copper) on the north side of both monitors located between 
column Nos. 01 & 011 did not need to be replaced. Tests on these 
copper panels disclosed that they were discolored but were in good 
condition, with a life expectancy equivalent to the new work required 
by the base bid. Accordingly, the work covered by paragraph 3 of 
Amendment 3 was canceled, and it was determined that an award 
would be made only for the work needed—the work covered by the 
base bid. In view of your protest, however, a contemplated award of 
the contract to Dee Cee Roofing Company (hereafter referred to as 
D-C) has been held up pending our action on the merits of your protest. 

In your letter of October 20, 1964, you contend that D-C’s bid must 
be considered as nonresponsive because the invitation, as amended by 
Amendment 3, provided that a separate quotation on the item of work 
described in paragraph 3 of the amendment was “to accompany the 
base bid.” In this connection, you draw attention to paragraph 5(b) 
of Instructions to Bidders (Construction Contract), Standard Form 
22, January 1961 edition, attached to the invitation, which states that 
the bid form “may provide for submission of a price or prices for one 
or more items, which may be lump sum bids, alternate prices, sched- 
uled items resulting in a bid on a unit of construction or a combination 
thereof, etc.,” and that: 


* * * Where the bid form explicitly requires that the bidder bid on all items, 
failure to do so will disqualify the bid * * * 


While the above-quoted provisions are contained in paragraph 5(b) 
of Instructions to Bidders, bidders were advised in paragraph 10 of 
the Instructions that the Government reserved the right, when in its 
interest, to waive any informality in bids received, and “may accept 
any item or combination of items of a bid, unless precluded by the 
invitation for bids or the bidder includes in his bid a restrictive limi- 
tation.” Neither the invitation, as amended by Amendment 3, nor 
your bid, contained any preclusive or restrictive language in this re- 
spect. As indicated above, it did provide that $50 would be the 
evaluation factor for administrative cost to the Government for making 
multiple awards, and that “individual awards will be for the item 
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and combination of items which result in the lowest aggregate price 
tothe Government * * *” 


Under the terms of the invitation, the Government was thus given 
the right to make an award for either or both of the items of work 
here involved. The Government has determined that the additive 
work is unnecessary and, hence, the price quoted in your bid therefor, 
as well as D-C’s failure to quote a price therefor in its bid, have auto- 
matically been eliminated.as factors to be considered in evaluating the 
two bids for purposes of award, the only question being whether D-C’s 
omission in this respect constitutes such a material deviation from the 
bidding conditions as to require rejection of its bid. 

In B-148081, March 5, 1962 (unpublished), involving an invitation 
containing identical provisions to those here involved, and a factual 
situation which was also identical, we advised the Permanent Builders 
Company, Bladensburg, Maryland, that its protest (made on the iden- 

ical grounds urged by you in support of your protest) was denied, 
stating in material part : 


* * * In this case the contracting officer has stated that the Government has 
decided not to make an award that will include the additive alternate. There- 
fore, for purposes of award, the price for the additive alternate would be im- 
material and unnecessary to the evaluation of bids and its omission also can 
be considered an informality that may be waived. In B—143271, October 7, 1960, 
there was considered a case in which the instructions to bidders stated that the 
bids “must be submitted on all items” and that “Bids riot so submitted will be 
considered non-responsive and will be rejected.” Nevertheless, it was concluded 
that it was improper to reject the bid of the low bidder for failing to bid on an 
item that was not part of the evaluation for bids, since the item did not affect 
the substance of the bid. 


The decision of October 7, 1960, referred to in the above quote, was 
rendered to the Secretary of the Air Force. In sustaining this decision 
in a decision dated December 2, 1960, 40 Comp. Gén. 321, to Techner, 
Rubin & Shapiro, who, as attorneys for the contractor standing to 
lose the contract as a result of the decision, had requested reconsidera- 
tion thereof, we stated : 


Whether certain provisions of an invitation for bids are to be considered 
mandatory or discretionary depends upon the materiality of such provisions and 
whether they were inserted for the protection of the interests of the Government 
or for the protection of the rights of bidders. Under an advertised procurement 
all qualitied bidders must be given an equal opportunity to submit bids which 
are based upon the same specifications, and to have such bids evaluated on the 
same basis. To the extent that waiver of the provisions of an invitation for bids 
might result in failure of one or more bidders to attain the equal opportunity to 
compete on a common basis with other bidders, such provision must be con- 
sidered mandatory. However, the concept of formally advertised procurement, 
insofar as it relates to the submission and evaluation of bids, goes no further 
than to guarantee equal opportunity to compete and equal treatment in the 
evaluation of bids. It does not confer upon bidders any right to insist upon 
the enforcement of provisions in an invitation, the waiver of which would not 
result in an unfair competitive advantage to other bidders by permitting a 
method of contract performance different from that contemplated by the in- 
vitation or by permitting the bid price to be evaluated upon a basis not common 
to all bids. Such provisions must therefore be construed to be solely for the 
protection of the interests of the Government and their enforcement or waiver 
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can have no effect upon the rights of bidders to which the rules and principles 
applicable to formal advertising are directed. To this end, the decisions of this 
Office have consistently held that where deviations from, or failures to comply 
with, the provisions of an invitation do not affect the bid price upon which a 
contract would be based or the quantity or quality of the work required of the 
bidder in the event he is awarded a contract, a failure to enforce such provision 
will not infringe upon the rights of other bidders and the failure of a bidder to 
comply with the provision may be considered as a minor deviation which can 
be waived and the bid considered responsive. 


For the reasons stated, your protest must be denied. 


[B-155687] 


Insane and Incompetents—Payment to State Institutions 


The annuity payments under the Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446, withheld from an unremarried widow incapable of endorsing 
checks and managing her own affairs, a patient in a State hospital for whom 
no committee was appointed, and those subsequently becoming due, may be for- 
warded to the hospital director, pursuant to a State statute requiring the official 
to obtain a certificate of authority and imposing a limitation on the total amount 
that may be received on the widow’s behalf, and the checks that issue may be 
endorsed and cashed by the director, and the proceeds placed to her credit 
without an accounting being made to the Government as to the use of the funds. 


To Commander M. L. Conner, Department of the Navy, January 11, 
1965: 


Further reference is made to your letter dated November 3, 1964, 
and enclosures, requesting an advance decision as to whether annuity 
payments due Mrs. Marie V. Wolfenberger, as unremarried widow of 
Captain Eugene Wolfenberger, USNR, retired, deceased, 67945, may 
be issued on her behalf to the Director of the Kings Park State Hospi- 
tal, Kings Park, New York, in which hospital Mrs. Wolfenberger is 
a patient. Your request was forwarded here by second indorsement 
dated November 30, 1964, of the Comptroller of the Navy, and was 
assigned Submission Number DO-N-815, by the Department of De- 
fense Military Pay and Allowance Committee. 

You say that beginning December 1, 1960, annuity at the rate of 
$81.74 was established in favor of Mrs. Wolfenberger pursuant to 
the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. 
Annuity checks have been withheld since April 1, 1964, and payments 
totaling $572.18 for the period April 1 through October 31, 1964, are 
due the annuitant. 

By letter dated May 4, 1964, Dr. Charles Buckman, Director, Kings 
Park State Hospital, advised that Mrs. Wolfenberger is incapable of 
endorsing checks and managing her own affairs. In a letter dated 
June 25, 1964, John M. Wilson, Jr., Reimbursement Agent, Depart- 
ment of Mental Hygiene, State of New York, asked you to advise if 
you can make the patient’s checks payable to the Director of the Hospi- 
tal under the Mental Hygiene Law of the State of New York as other 
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Federal agencies do. On August 14, 1964, Mr. Wilson quoted perti- 
nent provisions of the Mental Hygiene Law of the State of New York, 
set forth below, and stated that if it is agreed to allow the Director of 
the Hospital to receive Mrs. Wolfenberger’s annuity checks he would 
obtain the necessary certificate of authority pursuant to the statute. 

By letter dated September 2, 1964, Eugene T. Wolfenberger, the 
beneficiary’s son, indicated that no committee has been appointed, that 
social security benefits due his mother are being paid to the hospital, 
and that he assumed the annuity checks had been going to the hospital 
directly. 

On this set of circumstances you requested an advance decision as 
to whether annuity payments may be issued on Mrs. Wolfenberger’s 
behalf to ti.e Director of the Kings Park State Hospital, under the 
provisions of the Mental Hygiene Law of New York. Ifthe answer is 
in the affirmative, you also asked whether the Director will be required 
to render accounting reports to the Navy Department similar to those 
required of trustees provided under 37 U.S.C. 351-354 and, if so, how 
often should such reports be submitted. 

Paragraph 14, section 34, Article 3 of the Mental Hygiene Law of 
New York provides as follows: 

The commissioner may authorize the directors of state institutions in the 
department to receive or obtain funds or other personal property excepting 
jewelry due or belonging to a patient who has no committee, up to an amount or 
value not exceeding two thousand five hundred dollars without taking proceed- 
ings for the appointment of a committee; and also from a committee upon his 
discharge when the final order so provides where the balance remaining in the 
hands of such committee does not exceed such amount. Such personal property 
excepting jewelry other than moneys shall be retained by the director for the 
benefit of the patients for whom received, until sold as hereinafter provided. 
Such funds and the proceeds of the sale of other personal property so received 
shall be placed to the credit of the patients for whom received, and disbursed, 
on the order of the director, to provide luxuries, comforts and necessities for 
such patients, including support and burial expenses. The commissioner may 
authorize directors, on behalf of such patients to give receipts, execute releases 
and other documents required by law or court order, to endorse checks and drafts, 
and to convert personal property excepting jewelry into money by sale for an 
adequate consideration, and to execute bill of sale or to permit patients to do so, 
in order that the proceeds may be deposited to the credit of such patients in 
accordance with the provisions of this subdivision. 

A similar question involving the effect of an earlier New York 
statute was considered in our decision of October 10, 1933, 13 Comp. 
Gen. 97. On the basis of the affirmative answer therein, it is concluded 
that a check covering the total amount due Mrs. Wolfenberger may be 
forwarded to her in care of the Director, Kings Park State Hospital, 
when that official has obtained the necessary certificate of authority 
pursuant to the statute and it has been determined that the total amount 
already received by the hospital on Mrs. Wolfenberger’s behalf from 
other sources, plus the amount of the proposed payment will not exceed 


the maximum amount ($2,500) which may be received by the hospital. 
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Subject to that limitation subsequent annuity checks may be so for- 
warded as the amounts involved become due. Such checks may be en- 
dorsed and cashed by the Director and the proceeds placed to her credit. 
No accounting reports as to the use of such funds are required to be 
made to the Department of the Navy. 


([B-154542] 


Bids—Evaluation—Method of Evaluation Defective-—*“‘Model Job” 


A “model job” method of evaluating a few of the most frequently used items of 
the many items listed in the invitation, bidders to submit prices for minimum 
quantities and on a volume basis, where estimated quantities were omitted to 
avoid unbalanced bidding and the lowest aggregate price is io be considered the 
lowest bid, contravenes the requirements of 10 U.S.C. 2305 for full and free 
competition and the invitation should be canceled, the “model job” method of 
evaluation under which bidders are not advised fully as to the bases upon which 
their bids will be evaluated for award not meeting the criteria contemplated by 36 
Comp. Gen. 380 as to objectivity of bid evaluation, and although the speculation 
involved in unbalanced bidding should be discouraged, the use of the “model job” 
method of evaluation will not per se eliminate such bidding, nor does the fact 
that a bidder is low on a “model job” bid assure that the award will be made 
to the lowest aggregate bidder. 


To the Secretary of the Air Force, January 12, 1965: 


By letter dated December 18, 1964, with enclosures, the Chief, Pro- 
curement Operations Division, Directorate, Procurement Policy, 
Deputy Chief of Staff for Systems and Logistics, made reference to 
our letter of October 8, 1964, wherein we advised McGregor & Werner, 
Incorporated, of your Department’s determination to cancel invitation 
for bids No. 19-628-64-348 and readvertise the procurement. He re- 
quests our decision as to whether the “model job” method of evaluation 
prescribed by the invitation is acceptable in view of the statutory re- 
quirements of full and free competition and that award be made to the 
lowest bidder. 


The invitation, issued on June 5, 1964, by the Electronic: Systems 
Division, Air Force Systems Command, requested bids on classified 
and unclassified graphic art work, typesetting, printing and binding 
services as may be required and called for during the period July 1, 
1964, or date of award, through June 30, 1965. The invitation sched- 
ule consists of some 328 bid items with respect to which it is provided 
on page 24 as follows: 


METHOD OF AWARD: Award shall be made to but one responsible bidder 
who bids on all items (in the event no charge is to be made for any item “N/C” 
will be entered for that item) and whose prices are the lowest as determined by 
the following: Because of the number of items involved and the impracticability 
of showing quantities of each of the items listed in the Specifications, the Govern- 
ment has, for purposes of determining the lowest responsible bidder, prepared 
a “model job” which includes but a few of the items listed in the specifications. 
This model job shall be sealed and remain sealed until the bid opening, at that 
time the applicable unit prices shown on each bid will be applied to the corre- 
sponding item in the model job. The lowest aggregate price arrived at thereby 
will be considered the lowest bid. 
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It is reported that the items selected for the “model job” package 
were not chosen at random, but rather, the selection was keyed to the 
collective experience of the most frequently used items required to 
meet printing needs. Under the invitation, bidders were given an 
opportunity to submit prices for minimum quantities and on a volume 
basis. Estimated quantities, however, were not stated in the invita- 
tion but were intentionally omitted because (1) estimated quantities 
for the period covered by the invitation were unknown; and (2) when 
estimated quantities are shown, bidders are prone to unbalance their 
bids, thereby increasing the final costs to the Government under a call- 
type contract. 

Bids were opened on June 25, 1964, and it appeared that Goodway 
Printing Company, Inc., submitted the lowest evaluated bid under the 
above-quoted paragraph of the invitation entitled “METHOD OF 
AWARD.” However, no award has been made under the invitation. 
Doubt as to whether award may be made under the evaluation basis set 
forth in the invitation arises by reason of our decision at 36 Comp. 

yen. 380, 385 (B-127801), where we stated : 


The “basis” of evaluation which must be made known in advance to the bidders 
should be as clear, precise and exact as possible. Ideally, it should be capable of 
being stated as a mathematical equation. In many cases, however, that is not 
possible. At the minimum, the “basis” must be stated with sufficient clarity and 
exactness to inform each bidder prior to bid opening, no matter how varied the 
acceptable responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effects of the application of such 
evaluation factor on his bid in relation to other possible bids. By the term 
“objectively determinable factors” we mean factors which are made known to or 
which can be ascertained by the bidder at the time his bid is being prepared. 
Factors which are based entirely or largely on a subjective determination to be 
announced by representatives of the contracting agency at the time of or subse- 
quent to the opening of bids violate the principle for the reason that they are 
not determinable by the bidder at the time his bid is being prepared. 


Reference is also made to our decision at 43 Comp. Gen. 159 
(B-151770) which also considered an invitation for furnishing printed 
forms. In that case, the bid evaluation formula encouraged the un- 
balancing of bids and rendered the invitation defective as not com- 
plying with the advertising requirements of free and full competition. 
In pertinent part, we held at page 161 that: 


The primary purpose of the advertising statutes is to give all bidders an equal 
opportunity to compete for the Government business and to secure to the United 
States the benefits of free and open competition. The format of the pricing 
schedule, which is reported to have been designed to provide wide flexibility in 
determining size or number of copies for both the development of new forms and 
the revision of in-use forms, apparently would have adequately achieved such 
purpose provided bidders had quoted prices which reflected cost for the particular 
sizes, number of parts, etc. However, due to the evaluation formula provided, 
in order to be determined the low bidder, a bidder could bid low on items known 
from past experience, or on speculation, to be purchased infrequently and high on 
items frequently purchased. This apparently is what happened here, and 
whether the prior contractor’s knowledge of the prior orders had any bearing on 
his method of bidding is a matter of speculation. However, such knowledge 
certainly was not detrimental and such information was not made available to 
other bidders for whatever value it might have had. 
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On the basis of the bids involved it is not believed possible to determine what 
prices are fair and reasonable or whether a contract awarded to any of the 
bidders would result in fair prices to the Government. Rather the prices ap- 
parently are based upon speculation as to what the Government is most likely 
to order and an attempt at the same time to become the low bidder under the 
evaluation formula. 


The Electronic Systems Division (ESD) advocates the use of the 
“model job” method for the following reasons: 


14. The Navy Purchasing Office, in the case decided by GAO decision B—151770, 
did not inform prospective bidders of past quantities and sizes of printed forms 
ordered. This point was considered by the GAO without a conclusively stated 
opinion. The case was decided on the fact that all bids were unbalanced. How- 
ever, the GAO did not appear to have been particularly excited or alarmed by the 
allegation that the previous contractor, knowing quantities ordered during the 
previous year, had an advantage over its competitors. Nothing in the tenor of 
GAO decision B-151770 leads this headquarters to believe that the IFB would 
have been held to be invalid because of lack of such information. 


15. In addition from a very practical and pragmatic view point, lack of estimates 
based on past experience has not provided prior contractors with any measurable 
advantage. This is clearly shown by the simple fact that in the past five years 
four separate contractors have been awarded printing contracts by ESD. 


16. Finally, estimates, whether based on past experience or other criteria, simply 
would not provide ESD with the flexibility needed in placing printing orders, if 
such estimates limited ESD to obtaining price quotations to a single quantity for 
each item. The contractor would be bound to that price only and would be free 
to inflate its prices if orders varying from this quantity were placed. A quota- 
tion of a range of prices for various quantities of each item provides ESD with 
needed ordering flexibility at known prices thereby fulfilling the basic intent of 
the contract in the first place. 


17. In fact, the basic objective of this contract is to firmly establish a range of 
prices for each item which is sufficiently broad to cover any single printing order 
which might be issued under the terms of the contract. Therefore, in any event, 
some type of formula for determining award price would have to be applied. 
One method of approach would be to multiply all quantities of all items by the 
unit prices shown and total the results. However, this would result in a rather 
meaningless figure because there is virtually no possibility that orders for all 
quantities of all items would be ordered ; in fact, there is an excellent chance that 
for many items no orders would be placed at all during any given year. In 
addition, a method of determining award price which took into account all items 
and quantities in an IFB for printing was found to be unworkable in practice in 
GAO decision B-151770 referred to above. The bidders, including McGregor & 
Werner, all stacked their bids to apply the highest unit prices against items which 
they suspected would have high order potential and quoted low prices against the 
items which were seldom used. A method of determining an award price which 
was based on a predetermined selective process tends to make unbalanced bids less 
likely and thereby give the Government a fairer overall price. Thus a predeter- 
mined selective process of determining award price holds distinct advantages 
over the other most logical system of determining award price when precise quan- 
tities are not known. 


The competitive bidding statutes codified at 10 U.S.C. 2305 requires 
that (1) the specifications and invitation be so drawn as to permit free 
and full competition; (2) that the specifications be sufficiently de- 
scriptive in language and attachments to permit such competition ; and 
(3) that if the specifications do not carry the necessary descriptive 
language and attachments or if such attachments are not accessible 
to all bidders, the invitation is invalid and no award may be made 
thereunder. 
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It is argued that the “model job” method of evaluation is an objec- 
tive, rather than subjective, standard for award since the “model job” 
is selected before receipt of bids and all bidders are advised in advance 
of bidding of the basis on which bids are to be evaluated. Therefore, 
it is the administrative view that the instant invitation meets the cri- 
teria of 36 Comp. Gen. 380 as to objectivity of bid evaluation. Upon 
review, we must disagree for the reasons set out below. 

The free and full competition envisaged by the statute can only be 
obtained when bidders are advised fully as to the bases upon which 
their bids will be evaluated for award. However, meritorious the 
“model job” method of evaluation may be, bidders have no alternative 
but to speculate as to the item and quantity content of the model job 
order. Without knowledge of the items and quantities involved, bid- 
ders may, by whatever methods are available, attempt to guess the 
secrets of the model job order to arrive at minimum bid prices for 
the quantities of the “few” items they believe to be included therein. 
Those bidders with knowledge of prior orders could possibly make a 
reasonably accurate guess of the contents of the model job order, leav- 
ing intact the incentive to unbalance their bids. It seems to us that 
evaluation factors such as particular invitation items and the quantities 
thereof are minima] advertising requirements that must be communi- 
cated to all bidders to provide equality of competition. See 40 Comp. 
Gen. 160. The fact that bidders are apprised of the “model job” 
method in advance of bidding is not, in our opinion, a sufficient basis 
for concluding that such evaluation method represents “objectively 
determinable factors * * * which are made known to or which can be 
ascertained by the bidder at the time his bid is being prepared” within 
the contemplation of 36 Comp. Gen. 380, 385. We think that the 
“model job” method, whereunder the secrecy of the mode of bid 
evaluation is an essential ingredient, violates the essence of the statu- 
tory advertising requirements stated above. While we appreciate the 
administrative difficulties inherent in arriving at reasonable estimates 
of the printing services required and the administrative desire to elicit 
bid responses reflecting fair and realistic prices for all bid items in the 
invitation, we have no alternative other than to advise that such 
evaluation method contravenes these statutory advertising require- 
ments. Compare, in this connection, James Petrozello Co., Ine. v. 
Township of Chatham, 182 A. 2d 572 (1962), wherein the court dis- 
cussed the state advertising requirement for the furnishing of estimates 
in advance of bidding. 

Referring back to our decision at 43 Comp. Gen. 159, it is significant 
to note that we did not find it necessary to discuss the effect of the 
failure of the procurement agency to set out in the invitation estimates 
of quantities based on prior usage experience. The essential question 
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for consideration there was whether the invitation evaluation formula 
could be applied so as to secure to the Government the benefits of free 
and full competition. As indicated above, we held there that such 
evaluation formula resulted in unbalanced bidding which favored 
bidders who had prior procurement experience. 

In our view it is in the best interests of the Government to discour- 
age, through appropriate invitation safeguards, the submission of un- 
balanced bids based on speculation as to which items are purchased 
more frequently or in greater quantities than others. See B-151910, 
September 17, 1963 ; B-154631, December 21, 1964; 38 Comp. Gen. 572, 
574. However, we do not feel that bid unbalancing, per se, may be 
eliminated by the “model job” method of bid evaluation. Even here, 
the incentive to speculate on low and high frequency items is present. 
It is conceivable that an experienced bidder could anticipate the con- 
tents of the model job and submit an unbalanced bid. A further 
serious objection is that there would be no assurance that award would 
be made to the lowest aggregate bidder since a bidder could be low on 
the basis of the “model job” evaluation and yet be high in the 
aggregate. 

We, therefore, are of the opinion that the invitation should be can- 
celed as not complying with the advertised requirements of free and 
full competition. 

The contracting officer’s file furnished with the letter of Decem- 
ber 18, 1964, is returned. 


[B-154790] 


Pay—Additional—Foreign Duty—Commencement and Termina- 
tion 

For purposes of foreign duty pay under 37 U.S.C. 305(a), enlisted members of the 
uniformed services who are in a travel status in an area designated for foreign 
duty pay but who have not reported to their duty station in the area may not 
be regarded as on “duty at a designated place” within the meaning of the law 
and section 204 of Executive Order No. 11157, and, therefore, foreign duty pay 


is not payable prior to the day on which the members in fact report to their duty 
station in the designated ‘area. 


To the Secretary of Defense, January 13, 1965: 


Further reference is made to letter of October 21, 1964, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on several questions in connection with the propriety of paying special 
pay authorized by section 305(a) of Title 37, U.S. Code, to enlisted 
members under certain circumstances. 

The specific questions upon which decision is requested are set forth 
and discussed in Committee Action No. 347 of the Military Pay and 
Allowance Committee, Department of Defense. The questions are as 
follows: 
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1. Section 204 of Executive Order No. 11157 of 22 June 1964, specified that 
special pay is payable to enlisted members on duty at places as designated by the 
Secretary of Defense. The Secretary of Defense has designated the State of 
Alaska as such a place. An enlisted member reports for duty at a station in 
Alaska to which he has been permanently assigned. The member was in Alaska 
in a travel and processing status for a period of 2 days immediately prior to 
reporting to this duty station. Is the member entitled to special pay under 
87 U.S.C. 305(a) (2) from the date of arrival in the designated place through the 
date prior to the date the member reports to his duty station? 

2. If the answer to Question 1 is in the affirmative would the member also be 
entitled for any period of leave taken between the date of arrival in the desig- 
nated place and the date of reporting at his duty station? 

3. If the member in the foregoing questions had been in Canada (in a desig- 
nated place) in a travel or leave status in connection with his permanent change 
of station prior to reporting for duty in Alaska, and if so authorized, or not 
restricted, under supplementary regulations prescribed under Sections 206 and 
208 of Executive Order No. 11157, might the member be entitled to special pay 
under 37 U.S.C. 305(a) (2) for any such period in Canada? 


Prior to the Uniformed Services Pay Act of 1963, 77 Stat. 210, 
entitlement to special pay for foreign duty was authorized in 37 U.S.C. 
305(a) while on duty in any place outside the United States, or in 
Alaska or Hawaii. The term “in any place” was applied as authoriz- 
ing the payment of foreign duty pay from the date of departure from 
the United States en route to ordered foreign duty. 

Section 12(a) of the Uniformed Services Pay Act of 1963, 77 Stat. 
217, amended section 305 of Title 37 to permit, under regulations pre- 
scribed by the President, the payment of foreign duty pay “while on 
duty at a designated place outside the contiguous 48 states and the 
District of Columbia.” [Italics supplied.}] 37 U.S.C. 305(a) (2). 
Thus, under the provisions of the 1963 act entitlement to foreign duty 
pay does not arise out of the law itself but depends upon administra- 
tive action and is authorized for duty at a particular place. The 
reason for this change is set forth in a statement at pages 48 and 49 of 
S. Rept. No. 387 dated August 5, 1963, to accompany H.R. 5555 which 
became the Uniformed Services Pay Act of 1963, in pertinent part, 
as follows: 


Change in concept of foreign duty pay adopted by Senate committee. 


The committee did not change the present concept of sea pay which entitled 
enlisted members while on sea duty to the various authorized amounts. For 
foreign duty pay, however, the committee adopted language which in effect 
changes the present concept. This amendment makes the awarding of foreign 
duty pay permissive. Under Presidental regulation, selections would be made 
as to which locations would qualify for foreign duty pay under language which, 
in effect, provides that enlisted personnel may be paid foreign duty pay for 
service outside the contiguous 48 States and the District of Columbia in accord- 
ance with the determination of the Secretary of Decense as to the qualifying 
locations. 


The Presidential regulations implementing the new law are cur- 
rently contained in Executive Order No. 11157 dated June 22, 1964 
(formerly Executive Order 10168 as amended by Executive Order No. 
11120 of October 2, 1963, effective October 1, 1963) and provide, in 
pertinent part, as follows: 


Sec. 204. Enlisted members entitled to receive basic pay shall be entitled 
to receive, additionally, pay under the rates prescribed by section 305(a) of 
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title 37 of the United States Code, while on duty at places that are outside the 
contiguous 48 States and the District of Columbia and that are designated for 
this purpose by the Secretary of Defense or, in the case of enlisted members 
of the Coast Guard when it is not operating as a service in the Navy, by the 
Secretary of the Treasury. Subject to the provisions of section 305 of title 37 
of the United States Code, an enlisted member who is permanently assigned 
to duty at a place so designated is entitled to receive that pay during a period 
of authorized leave, temporary additional duty, temporary duty, or hospitaliza- 
tion, or while on an operational aircraft flight, but not for more than 30 days 
while he is away from that place. 

Sec. 205. Unless otherwise entitled to special pay in accordance with the last 
sentence of section 204, hereof, during periods spent on temporary additional 
duty or temporary duty, or on operational aircraft flights, pay in accordance 
with section 204 shall accrue to enlisted members only for periods of eight 
continuous days or more in duration at places designated, including the dates 
of arrival at. and the date of departure from, those places. 

Sec. 206. Enlisted members shall not be entitled to additional pay under this 
order for duty which, under the provisions of supplementary regulations pre- 
scribed hereunder, does not constitute either sea duty or duty described in 
sections 204 and 205 hereof. 


© * * * * * * 


Sec. 208. The Secretaries concerned (within the meaning of section 101(5) 
of title 37 of the United States Code), with respect to personnel of the uniformed 
services within their respective departments, are hereby authorized to prescribe 
such supplementary regulations, not inconsistent herewith, as they may deem 
necessary or desirable for carrying out these regulations, and such supplementary 
regulations shall be uniform for all the services to the fullest extent practicable. 


Under 37 U.S.C. 305(a) (2) as enacted by the 1963 act and Execu- 
tive Order No. 11157, foreign duty pay may be paid only while on 
“duty at a designated place.” While neither the law nor the Execu- 
tive order defines the term “duty at a designated place” we find nothing 
in the legislative history of the law which indicates that members 
in a travel status en route to duty at a designated place are to be 
viewed as on duty at the designated place while in a travel status 
in that or some other designated place. In this respect, it is stated 
in Committee Action No. 347 that places designated by the Secretary 
of Defense include insular areas such as Guam, Iceland, or Corsica, 
and continental areas, countries in their entirety, such as Poland, 
Egypt and Korea. It is further stated that places within the countries 
are designated, Potsdam, Lubeck, and Hof, being a few among many 
places designated in Germany. Canada is designated in its entirety, 
except metropolitan areas and St. John’s. Hence, to apply the term 
“duty at a designated place” as including periods of travel through 
all or a part of a designated place en route to a duty station at that 
or some other place could require the payment of foreign duty pay 
for periods prior to entrance on duty at the designated place, a result 
which we do not believe Congress intended. 

The Committee Action points out that the services construe the 
second sentence of section 204 of Executive Order No. 11157 as appli- 
cable only in those cases in which the enlisted member has actually 


reported for duty at the designated place. Under the second sentence 
of section 204, an enlisted member who is “permanently assigned” 
to duty at a place so designated is entitled to receive foreign duty pay 
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during a period of authorized leave, temporary additional duty, tem- 
porary duty, or hospitalization, or while on an operational aircraft 
flight, but not for more than 30 days while he is away from that place. 
We agree with the service views that before entitlement exists under 
this provision of the Executive order, the enlisted member must have 
reported to his assigned duty station at the designated place and there- 
after departed from that station in any of the statuses there described. 
Yompare B-154790, September 28, 1964, 44 Comp. Gen. 175. To hold 
otherwise could appear to defeat what we understand to be the stated 
purpose of Congress in that it would permit the member to receive 
foreign duty pay while on leave, temporary duty, etc., at a non- 
designated place prior to the performance of any duty at the desig- 
nated place. That this is the correct view of the law is supported by 
the fact that under section 205 of Executive Order No. 11157, all 
periods of travel en route to and from designated temporary duty 
stations are expressly excluded in computing the length of the tem- 
porary duty period for which foreign duty pay may be paid. 

Accordingly, it is our view that under the provisions of the 1963 
act and the implementing Executive order foreign duty pay is not 
payable for any period prior to the day on which the members con- 
cerned in fact report to their duty station at the designated place 
for the performance of duty. Questions 1 and 3 are answered in the 
negative and no answer to question 2 is required. 


[B-155876] 


Appropriations—Availability—Contracts—Additional Work 


Notwithstanding a study made under the authority of the Small Business Act, 
the cost of which was charged to funds appropriated for fiscal year 1963, proved 
to be insufficient and inconclusive, the contract for the study may not be amended 
to provide for an additional study based on 1964 records, charging the cost 
to unexpended 1963 funds, the proposed study unessential to the fulfillment 
of the original study constituting a separate, though related, project that is not 
a bona fide need of the 1963 fiscal year, and the study not being within the scope 
of the original contract should be the subject of a separate contract to be charged 
to the appropriation available at the time a new contract is executed. 


To the Administrator, Small Business Administration, January 14, 
1965: 


Reference is made to letter dated December 31, 1964, from the 
Assistant Administrator for Administration, requesting our opinion 


regarding the availability of funds appropriated to the Small Business 
Administration for the fiscal year 1963 for the payment for additional 
work contemplated under a proposed change order to a contract exe- 
cuted on June 27, 1963. 

The contract in question was negotiated under authority of the 
Small Business Act, as amended, 15 U.S.C. 631-647, with the Bjorksten 


794-032 O-66—28 
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Research Laboratories, Incorporated, a private research organization, 
for the performance on a cost-plus-a-fixed-fee basis, in the estimated 
amount of $27,970.00 ($26,170 estimated cost, plus $1,800 fee), of 
a feasibility study in the field of plastics. The purpose of the work 
is stated on page 3 of the contract as follows: 


The purpose of this study is to review reports of Government sponsored 
research and development in a particular industry; develop from these reports 
descriptions, data sheets and usages; test by sampling the usefulness of the 
material developed; and, suggest appropriate procedures under which similar 
work could be undertaken in other industries. 


In keeping with the objectives stated in the contract, the contractor 
has been directed to perform the following work: 


(1) Review the abstracts of the 5,000 reports codified generically under 
plastics at the Defense Documentation Center. Select from 800-1000 reports 
containing significant developments in the plastic arts for study and analysis. 

(2) Perform evaluation study of these reports and produce 500 descriptions of 
the industrial implications with supplemental supporting data sheets. A ques- 
tionnaire will be developed and will accompany the distribution of the material 
prepared . 

(3) Test the usability of the material developed in (2) above, through dis- 
semination to a sample of 2,500 small business concerns selected from specified 
sources. Collate and tabulate all information obtained . 

(4) Evaluate data and prepare final report, including a feasibility estimation 
of this approach to assist small business concerns obtain the results of Govern- 
ment-funded research related to plastics and recommendation of a system of 
ee eo through which other areas of research could be made available to 
small firms. 


Article 4 of the contract, governing changes, reads, in part, as 
follows: 


The Contracting Officer may, at any time by a written order, make changes 
in or additions to the instructions and specifications, issue additional instruc- 
tions or require additional work within the general scope of the contract. If 
any such change causes an increase or decrease in the estimated cost, of, or 
the time required for performance of this contract, or otherwise affects any other 
provisions of this contract, an equitable adjustment shall be made in the esti- 
mated cost or period of performance, delivery schedule, or other terms of the 
contract, and in such other provisions of the contract as may be so affected, 
and the contract shall be modified in writing accordingly. 


The proposed change order would require the contractor to perform 
similar work, at an additional cost of $14,000.00, involving research 
reports accumulated at the Defense Documentation Center in the 
fiscal year 1964. The basis for the proposal is set forth by the Assist- 
ant Administrator as follows: 


* * * This additional work is necessary because the data generated under 
the original contract is insufficient and inconclusive so that more information is 
needed in order to determine suitable methods for disseminating Government 
research and development data to small business concerns. The data produced 
under the original contract, while useless without further data, is sufficiently 
promising to justify the expenditure of additional funds. It is our opinion that 
the additional work is within the scope of the contract. 


It is reported that there are unexpended 1963 fiscal year funds 
sufficient to defray the additional cost of $14,000.00. Also, there is 
cited our decision B-105555, dated September 26, 1951, relating to the 
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appropriation chargeable with the cost of work performed under a 
replacement contract. 

The general rule relative to obligating a fiscal year appropriation by 
contract is that the contract which imposes the obligation must be 
made within the fiscal year covered by the appropriation sought to be 
charged and the subject matter must concern a bona fide need arising 
within that fiscal year. 32 Comp Gen. 565 and decisions cited therein. 
Determination of what constitutes a bona fide need of the service of 
a particular fiscal year depends in large measure upon the facts and 
circumstances of the particular case, there being no general rule for 
application to all situations. 37 Comp. Gen. 155, 159. 

From the facts presented by the Assistant Administrator, it is ap- 
parent that on June 27, 1963, the date the contract was executed, there 
was a bona fide need for the study of the existing Government records. 
Therefore, the cost of the study of those records was a proper charge 
to the fiscal year 1963 appropriation. 

It appears, however, that the work called for by the contract has 
been completed, to the extent practicable on the basis of the records 
available at the time it was performed. The reported fact that the 
study did not produce the expected results, appears not to be because 
of any deficiency in the performance of the contractor, but because the 
records available were inadequate. It is now reported to be the 
opinion of SBA officials that a similar study of additional Govern 
ment records compiled during the fiscal year 1964 is required in order to 
make use of the data produced under the 1963 contract. The question 
for decision, therefore, is whether the second study may be considered 
additional work within the scope of the contract which may be au- 
thorized under the contract changes clause and the cost of which 
would therefore be chargeable to the fiscal year 1963 appropriation. 

In our decision B-105555, dated September 26, 1951, cited by the 
Assistant Administrator, we held that the cost of a replacement con- 
tract awarded without undue delay for the completion of construction 
work after default by the originai contractor was a proper charge 
against thé appropriation available for the cost of the work under the 
original contract. The basis for that decision was that the appro- 
priation was obligated when the original contract was executed and 
the need for the work continued to exist up to the time of the award 
of the replacement contract. The circumstances involved in the case 
now under consideration, however, are distinguishable from the facts 
involved in that decision in that there has been no default on the part of 
the contractor (Bjorksten) and the work required by the contract has 
been completed. The proposed study of the additional records compiled 
in the fiscal year 1964 is therefore not essential to the fulfillment of 
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the 1963 contract requirements, but would constitute a separate, though 
related, project that was not a bona fide need of the fiscal year 1963. 
Accordingly, it is our view that such study is not within the scope of 
the 1963 contract but should be the subject of a separate contract, 
the cost of which would be chargeable to the appropriation available 
at the time such contract is executed. 

For the reasons stated, we must conclude that there is no authority 
to issue a change order under the 1963 contract for the additional 
study, and, therefore, funds appropriated to SBA for the fiscal year 
1963 are not available for the cost of such work. 


[[B-155877] 


Property—Private—Damage, Loss, Etc.—Personal Property— 
Claims Act of 1964 


The coverage of the Military Personnel and Civilian Employees’ Claims Act of 
1964, providing for the settlement of claims against the United States by mem- 
bers of the uniformed services and civilian officers and employees of the United 
States for damage to, or loss of personal property incident to their service 
extending to all Government agencies and their employees, according to the 
legislative history of the act, the Library of Congress is considered an “agency” 
within the meaning of that term as it is used in the act and, therefore, the 
Library has the administrative authority to settle the personal property loss and 
damage claims of its employees pursuant to the act. 


To the Librarian of Congress, January 15, 1965: 


Your letter of December 30, 1964, requests a decision as to whether 
your interpretation that the Military Personnel and Civilian Em- 
ployees’ Claims Act of 1964, Public Law 88-558, 78 Stat. 767, applies 
to the Library of Congress is correct. 

Section 2(1) of the above-cited act provides that : 

“agency” includes an executive department, independent establishment, or 
corporation primarily acting as an instrumentality of the United States, but 
does not include any contractor with the United States * * *. 

As indicated in your letter, we held in 26 Comp. Gen. 891 that the 
Federal Tort Claims Act, which contains substantially similar statu- 
tory language, was applicable to the Library of Congress in view of 
the congressional intent disclosed by the legislative history of that act. 

The title of the Military Personnel and Civilian Employees’ Claims 
Act of 1964, discloses that the act will provide for the settlement of 
claims against the United States by members of the uniformed services 
and civilian officers and employees of the United States for damage 
to, or loss of, personal property incident to their service. We found 
nothing in the act or its legislative history indicating that it was the 
intent of Congress to exclude any Federal agency or the employees 
thereof from its coverage. The legislative history discloses that one 
of the considerations of the Congress in enacting the statute in question 
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was to obviate the necessity for it to consider private relief bills in 
connection with the type of claims which will fall within the scope of 
the act. See page 6 of S. Rept. No. 1423, 88th Congress. 

The legislative history of the act further discloses that its purpose 
is to extend to other agencies of the Government the authority pos- 
sessed by the military departments with respect to the settlement of 
claims for loss of, or damage to, personal property of members of the 
Armed Services or civilian employees of those departments when the 
loss or damage is incident to their Government service. See page 
1 of the above-cited Senate Report. In this same connection, it is 
stated on page 2 of H. Rept. (No. 460) on the bill which became the 
1964 act, that “The enactment of the provisions of H.R. 6910 would 
extend equivalent authority to all Government agencies so that all 
employees of the Government and military personnel would be entitled 
to assert such claims. * * *” The last quoted language makes it 
clear that the Congress intended to include in the term “agency,” all 
Government agencies and further intended that the act be applicable 
to all Federal employees. 

In light of the foregoing, we agree with your view that the Library 
of Congress is an “agency” within the meaning of that term as used in 
the Military Personnel and Civilian Employees’ Claims Act of 1964. 


[B-153922] 


Leaves of Absence—Military Personnel—Payments For Unused 
Leave on Discharge, Ete.—Furlough Period Prior to Discharge 


The unused accrued leave due a Regular Navy officer at date of discharge, who 
prior to discharge was in a furlough status and receiving half pay as authorized 
in 10 U.S.C. 6406, and accruing no leave, is payable at full pay at the rate au- 
thorized for the officer’s rank, lieutenant colonel, and length of service as of date 
of discharge, the lump-sum leave payment to include basic allowances for quarters 
and subsistence, each allowance computed on the full monthly rate, the place- 
ment of the officer on furlough not having terminated his status as an officer of 
the Regular Navy, the leave he had earned prior to furlough, or the basic pay and 
allowances due incident to the leave remained unaffected and he is entitled to 
payment pursuant to 37 U.S.C. 501(b) ; however, the officer not having per- 
formed any “active service” while on furlough, although retaining his active 
duty status, is not entitled to accrue leave for that period. 


i Enea M. L. Conner, Department of the Navy, January 18, 

Reference is made to your letter of October 23, 1964, with enclosures, 
forwarded under Department of Defense Military Pay and Allowance 
Committee No. DO-N-811, requesting decision as to entitlement of 
former Lieutenant Commander Francis W. Hogan, USN, to payment 
for unused accrued leave at date of discharge. The member was in 
a furlough status and receiving half pay as authorized in 10 U.S.C. 
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6406 from April 13, 1963, to June 30, 1964, on which date he was hon- 
orably discharged from the United States Navy. The questions sub- 
mitted are as follows: 

a. Is the member entitled to the payment for twenty days unused leave at 
discharge? If so, will the payment be at full or half pay? 

b. Since the member was in a furlough status, will basic allowance for quarters 
and subsistence be included in the lump sum leave payment? If so, will the 
allowances for lump sum leave be paid at full or half of the monthly rate? 

c. Is the member entitled to accrue leave while in a furlough status? 

In accordance with our decision of May 20, 1964, B-153922, 43 Comp. 
Gen. 740, the former member has been paid readjustment pay under 
10 U.S.C. 6384, which authorizes such payment to officers “honorably 
discharged from the naval service.” That decision authorized com- 
putation of readjustment pay under the circumstances there considered 
at the half pay rate received in a furlough status. 

Members of the Armed Forces accrue leave under 10 U.S.C. 701 at 
the rate of 214 calendar days for each month of “active service,” ex- 
cluding periods of absence from duty without leave, absence over 
leave and confinement as the result of a court-martial sentence. You 
indicate that Commander Hogan had earned and had been credited 
with 20 days of leave which remained unused at the time he was placed 
on furlough, April 12, 1963. Under the provisions of 37 U.S.C. 
501(b) an officer is entitled to be paid in cash for his accrued leave “on 
the basis of the basic pay and allowances to which he was entitled on 
the date of discharge.” The basic pay and allowances to which an 
officer is entitled on the date of discharge normally is the active duty 
pay and allowances of his rank on that day, notwithstanding the fact 
that for some reason such as being on leave without pay he actually 
receives no pay and allowances for the day of discharge. Cf.10 U.S.C. 
6384(b), which authorizes payment of a lump sum to be computed on 
the basic pay “received” at the time of discharge. The placement of 
an officer on furlough under 10 U.S.C. 6406 does not terminate his 
status as an officer of the Regular Navy and there is nothing in the law 
which implies that such a furlough could cause him to lose the leave 
which he has previously earned or the basic pay and allowances other- 
wise due him incident to such leave. See discussion as to vested rights 
in 31 Comp. Gen. 619, 623. 

While we held in our decision of May 20, 1964, cited above, that it 
did not appear proper to view an officer of the Regular Navy while 
on furlough as being in any status other than an active-duty status for 
purposes of entitlement to readjustment pay under 10 U.S.C. 6384, it 
is clear that from the time Commander Hogan was placed on furlough 
until his discharge from the naval service on June 30, 1964, he was 
not required to perform any actual duty and presumably he performed 
none. His discharge was effected while he remained in a furlough 
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status, without any return to duty. The rule appears to be well es- 
tablished that cumulative leave of absence is earned by service. 
Phrased differently, leave is a right to be absent from duty which is 
earned while present for duty. 7 Comp. Gen. 615, 616, and B-131442, 
January 20, 1958. Since Commander Hogan did not report for duty 
while on furlough, there appears to be no basis for a conclusion that 
he performed any “active service” within the meaning of that term as 
used in 10 U.S.C. 701. His leave rights insofar as the number of days 
for which he is entitled to be paid are for determination as of April 12, 
1963. Your questions are answered as follows: 

a. Affirmative; full pay at the rate authorized for an officer of his 
rank and length of service as of date of discharge. 

b. The basic allowances for quarters and subsistence to which the 
member would have been entitled on date of discharge if not on fur- 
lough should be included in the lump-sum leave payment, each allow- 
ance computed on the full monthly rate. 

c. Negative. 


[B-155423] 


Subsistence—Per Diem—Military Personnel—Maneuvers, Ete.— 
Amendatory Orders For Per Diem 

The inclusion of a field duty provision, under which per diem is not payable, in 
orders authorizing temporary duty for a Marine Corps group under circumstances 
that reasonably established the duty contemplated by the orders did not consist of 
maneuvers or field duty exercises but was the operational military duty required 
of any member located at the duty station to which the group was temporarily 
assigned was an error that should have been apparent to the order issuing au- 
thority and its inclusion does not operate to deny per diem; therefore, on the 
basis of corrected temporary duty orders to effect entitlement to the per diem 
prescribed by paragraph 4205—-5d of the Joint Travel Regulations, per diem may 
be paid to a member performing temporary duty with his unit, or detachment, 
ordered by name or number away from a permanent station under conditions in 
which Government quarters are available without charge and Government mess 
is available. 


To A. A. Bucci, United States Marine Corps, January 18, 1965: 


Further reference is made to your letter of September 17, 1964, for- 
warded here by third indorsement dated October 15, 1964, by the Per 
Diem, Travel and Transportation Allowance Committee, requesting 
a decision as to the legality of payment of a voucher stated in favor of 
Lance Corporal Otto D. Rettig, 1932 288 USMC, representing per diem 
for the period June 14 to September 19, 1964 [3], less amount pre- 
viously paid, in the circumstances disclosed. The submission has been 
assigned PDTATAC Control No. 64-31. 

By orders dated June 10, 1963, United States Marine Corps Head- 
quarters, Force Troops Fleet Marine Force, Atlantic, Camp LeJeune, 
North Carolina, Corporal Rettig, as a member of a group, was di- 
rected to proceed and report on June 13, 1963, to the Marine Corps Air 
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Station, Cherry Point, North Carolina, for further transportation to 
such place as designated by his Commanding Officer, on temporary 
additional duty in connection with Marine Corps matters, for a period 
in excess of 30 days and not to exceed 6 months. Upon completion of 
such temporary duty, he was to return to his permanent organization 
and resume his regular duties. Paragraph 5 of these orders stated 
that— 

These orders involved participation in FIELD DUTY as defined in 
SECNAVINST 7220.24B. 
The record shows that the member reported at his temporary duty 
station which was Marine Barracks, U.S. Naval Base, Guantanamo 
Bay, Cuba, on June 13, 1963, and that he departed that station on 
September 20, 1963, and returned to his duty station at Camp Lejeune 
the same day. Government quarters and messing facilities were avail- 
able during the period involved. 

Paragraph 5 of the above orders of June 10, 1963, was modified by 
orders dated August 8, 1963, of the same headquarters, to read as 
follows: 


5. These orders involve participation in FIELD DUTY as defined in 
SECNAVINST 7220.24B. Effective 5 August 1968, these orders involved a de- 
ployed unit or detachment away from its permanent duty station under the 
provisions of Joint Travel Regulations, paragraph 4256-2 with the Second 
Platoon, Company “C,” 2d Tank Battalion, Force Troops Field Marine Force, 
Atlantic. 

On July 14, 1964, paragraph 5 of the above orders was again modified 
to read as follows: 

5. These orders involve duty with a detachment away from its permanent 
duty station under the provisions of Joint Travel Regulations, paragraph 
4205-5, Item “d,” with the Second Platoon, Company “C,’’ 2d Tank Battalion 
Force Troops, Field Marine Force, Atlantic. 

Based on the amendatory orders of August 8, 1963, the member was 
paid per diem at the rate of $1 for the period August 5 to September 19, 
1963. 

In transmitting your request here, the Commanding General, Force 
Troops, Field Marine Force, Camp Lejeune, North Carolina, says, in 
substance, that at the time of promulgation of the basic orders, it was 
the interpretation of that Headquarters that paragraph 4256-2 of the 
Joint Travel Regulations was not applicable to the units deployed in 
support of Marine Barracks, U.S. Naval Base, Guantanamo Bay, Cuba, 
and hence, orders were issued indicating field duty in accordance with 
SECNAVINST 7220.24B. It is also stated that in order to determine 
if the units so employed were in fact entitled to some remuneration 
under paragraph 4256-2 of the regulations, an inquiry was directed to 
the Commandant of the Marine Corps by message of July 1963. It is 
further stated that the Commandant’s reply message of July 1963 con- 
firmed that the duty in question was not field duty and directed that 
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orders issued indicate per diem payable in accordance with paragraph 
4256-2 of the regulations. It was considered proper to date the 
directed modification of the original orders as of August 5, 1963, the 
first working day after receipt of the Commandant’s reply. Upon 
receipt of letter of June 29, 1964, from the Commandant of the Marine 
Corps in this matter, paragraph 5 of the original orders was again 
modified by orders of July 14, 1964, to effect entitlement in accordance 
with paragraph 4256-2 of the regulations. The July 1963 communi- 
cations referred to above between the Commandant of the Marine 
Corps and the Commanding General, Camp Lejeune, North Carolina, 
were not among the papers received here with your request for decision. 

In the above-mentioned letter of June 29, 1964, the Commandant of 
the Marine Corps refers among other things to the specific instructions 
contained in letter of July 1963 to the Commanding General, Camp 
Lejeune, North Carolina, and reiterates that the type of duty in 
question involved reenforcement of the U.S. Naval Base, Guantanamo 
Bay, Cuba, and was not field duty as defined in SECNAVINST 
7220.24C (formerly 7220.24B). It is also stated in the letter of 
June 29, 1964, that it is difficult to perceive why the orders were ini- 
tially modified effective August 5, 1963, instead of the date the member 
was ordered to such duty. 

Paragraph 4 of SECNAVINST 7220.24B, dated January 17, 1961— 
cited in the above orders of June 10, 1963—-defined the term “field 
duty” to mean a maneuver, or field exercises, etc., for which per diem 
is not payable under paragraphs 4201-6 and 4250-3 of the Joint 
Travel Regulations. Paragraph 4256-2 of the regulations—cited in 
the amendatory orders of August 8, 1963—provides that. when Gov- 
ernment quarters and mess are available to members while on tem- 
porary duty, per diem allowance will be computed in accordance with 
paragraph 4205-5, item c(4) or d of the table, as applicable. Para- 
graph 4205-5d of the regulations, as added by Change 126, effective 
March 29, 1963, authorizes the payment of per diem at the rate of 
$1 for the period of temporary duty performed by a member with his 
unit, or a detachment thereof, when that unit or detachment is ordered 
by name or number away from its permanent station under conditions 
in which Government quarters are available without charge and 
Government mess is available. 

Generally, the question of whether a particular assignment is for 
temporary duty for which per diem is authorized is a question of fact 
to be determined by the orders. under which the assignment is made, 
the character of the service and the circumstances under which it was 
performed. 24 Comp. Gen. 667, 670. Also, it is well established that 
legal rights and liabilities in regard to per diem and other travel 
allowances vest as and when the travel is performed by the member 
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under his orders, and that such orders may not be revoked or modified 
retroactively so as to increase or decrease the rights which have become 
fixed under the applicable statutes or regulations unless error is ap- 
parent on the face of the orders, or all the facts and circumstances 
clearly demonstrate that some provision previously determined and 
definitely intended had been omitted through error or inadvertence 
in preparing the orders. Katzer v. United States, 52 Ct. Cl. 32; 23 
Comp. Gen. 713; 24 id. 489. Thus, an administrative determination 
that certain duty was field duty, or an amendment of orders issued 
long after the duty was performed, may not be accepted as authorizing 
per diem in the absence of a showing that the original orders were in 
error. 

While the original orders of June 10, 1963, described the type of 
duty as field duty, the record, viewed in the light of the situation in 
Cuba when the orders were issued, reasonably establishes that the 
duty contemplated by the orders did not consist of maneuvers or field 
exercises but was operational military duty such as was or might be 
required of any military personnel located at the Guantanamo Base. 
In such circumstance we agree with the determination of the Com- 
mandant of the Marine Corps that the temporary duty at the U.S. 
Naval Base, Guantanamo Bay, was not field duty as defined in 
SECNAVINST 7220.24B, and that this fact should have been ap- 
parent to the order issuing authority when it issued the orders. Hence, 
we believe the inclusion of the field duty provision in the orders was 
an obvious error and does not operate to deny per diem for the tem- 
porary duty performed at Guantanamo, contrary to the express pro- 
visions of paragraph 4205-5d of the Joint Travel Regulations. 

Accordingly, payment of the voucher is authorized, if otherwise 
correct. The voucher and supporting papers are returned. Claims 
for per diem involving temporary duty at Guantanamo Bay in similar 
circumstances likewise may be paid if otherwise proper. 


[B-154558] 


Pay—Active Duty—Hospitalization, Medical Treatment, Etc.— 
After Release From Duty—Reservists 


An Air Force reservist ordered to active duty training in the vicinity of his 
home who on the day he is released from duty is injured while on an excursion 
with his family 70 miles from his home is not entitled to pay and allowances 
for the period he is unable to return to civilian employment or to reimburse- 
ment for the medical and hospital expenses that are not covered by insurance, 
the right to the benefits provided by 10 U.S.C. 8721(2) and 37 U.S.C. 204(g) (2) 
existing only if disability occurs while in an ac*ive duty status, and the 
Reserve member, no travel being inv~!ved, havizg reverted to a civilian status 
upon release from military control, is not entitled to pay and allowances and 
reimbursement for medical and hospital expenses incident to an injury sustained 
after release from active duty and while engaged in civilian pursuits, notwith- 
standing that he rece'ved pay and allowances for the full day of his release. 
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To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 
January 19, 1965: 


Further reference is made to your letter of November 4, 1964, 
AFAFC (CP) S. Byma, requesting an advance decision as to the 
propriety of payment to Master Sergeant Charles R. Helfrecht, AF 
3737 27 46, Air Force Reserve, of pay and allowances and reimburse- 
ment of medical expenses incident to an injury incurred August 4, 1963, 
after the termination of active duty training. Your request was 
assigned Air Force Request No. DO-AF-814 by the Department of 
Defense Military Pay and Allowance Committee. 

By Reserve Order B-47, Headquarters, 2483 Air Force Reserve 
Sector (CONAC), dated May 28, 1963, Master Sergeant Helfrecht 
and other members of 9545 Air Force Reserve Recovery Squadron were 
ordered to active duty for 15 days for the purpose of Annual Unit 
Encampment effective July 21, 1963. The orders further provided that 
the subject airmen would report to the unit at 1451 East. Pythian 
Street, Springfield, Missouri, at 0730 hours, July 21, 1963, and that 
they would be released from active duty on August 4, 1963. In com- 
pliance with the order, Master Sergeant Helfrecht performed active 
duty at Springfield, Missouri, from July 21 to August 4, 1963. Since 
his home is situated at 1873 Edgewood Street, Springfield, Missouri, 
no travel was involved. 

After his release from active duty on August 4, 1963, and at approxi- 
mately 5 p.m. that day, Master Sergeant Helfrecht was injured in a 
boating accident at Table Rock Lake, while he and his wife and son, 
along with another boy, were visiting their friends, Mr. and Mrs. 
Harold Gilmore, at their cabin located near Shell Knob, some 70 miles 
from Springfield, Missouri. He was hospitalized from August 4 to 14, 
1963, and did not return to his civilian employment until August. 27, 
1963. On the basis of the statements made on AF Form 348 by his 
unit commander, the airman claims active duty pay and allowances 
for the period August 5 through 27, 1963, and reimbursement of the 
amount paid by him for medical and hospital expenses not covered by 
insurance. In view of your doubt as to the validity of the claim you 
request a decision in the matter. 

Line of duty determination, AF Form 348, executed by Dr. Michael 
J. Clarke and Lieutenant Colonel William N. Peck finding that Master 
Sergeant Helfrecht was injured in line of duty discloses that at the 
time the accident occurred he was absent from duty with authority, 
having been released from processing at the Headquarters of his unit 
of assignment. While the exact time of his release is not shown and 
it is indicated that he was participating in service-planned recreation, 
it is to be noted that the accident occurred while he apparently was 
on an excursion with his family and friends some 70 miles from the 
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place where he had performed active duty, which was in the immediate 
vicinity of his home. 

A member of the Air Force, other than Regular Air Force, is entitled 
to the pay and allowances and to hospital benefits provided by law or 
regulation for a member of the Regular Air Force whenever he is 
called or ordered to active duty or to perform inactive duty training, 
for any period of time, and is disabled in line of duty from injury 
“while so employed.” 10 U.S.C. 8721(2) and 37 U.S.C. 204(g) (2). 
A right to such benefits exists only if disability results “while so em- 
ployed,” that is, while in an active duty status. 

While a reservist ordered to active duty is entitled to full pay and 
allowances for each day he serves pursuant to his orders, he may not 
be considered as being in an active duty status (insofar as 10 U.S.C. 
8721(2) is concerned) after the time of his actual release from active 
duty, where no travel is involved. Compare 43 Comp. Gen. 412, 415, 
answer to questions (b) and (c). That is to say that, even though he 
is entitled to receive pay for the full day of his release, he reverts to 
his civilian status the instant he is released from military control 
(where no travel is involved) and is no longer entitled to the benefits 
of the cited provisions of law in connection with an injury sustained 
after release and while engaged in his civilian pursuits. 

Since it appears clear that Master Sergeant Helfrecht was released 
from active duty prior to sustaining his injury and no further training 
was planned for that day after his release, it cannot be said that he 
was performing active duty and that he was injured in line of that 
duty while participating in a recreational activity, even though he may 
have been released early in the day so that he could enjoy a period of 
recreation after active duty. The fact that he was entitled to pay and 
allowances for the full day of August 4, 1963, is of no consequence in- 
asmuch as a day is not divisible for pay purposes. See 37 U.S.C. 2038 
and 1004. We find no sound basis for payment to the airman of the 
items here involved and, accordingly, the vouchers received with your 
request are retained here. 


[B-51099J 


Compensation—Overtime—Fractional Periods 


Under the authority of 5 U.S.C. 911, providing for payment of overtime compen- 
sation for hours of work in excess of 40 hours in any administrative workweek, 
and 5 U.S.C. 921(a), prescribing payment of a night differential for duty between 
the hours of 6 p.m. and 6 a.m., it is within administrative discretion to issue 
regulations to authorize payment of fractional periods of 10 minutes or less, 
providing the fractional part of the hour administratively decided upon results 
in a feasible and practical payroll operation, and proposed regulations to author- 
ize the payment of approved overtime work and night pay differential for credit- 
able hours in minimum periods of 15 minutes and multiples thereof may be 
applied to authorized and scheduled regular overtime or night work and also to 
authorized but unscheduled and irregular overtime work. 
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To the Secretary of the Treasury, January 21, 1965: 


By letter of December 8, 1964, the Assistant Secretary for Adminis- 
tration, requests our decision on the following questions: 


(1) In view of the decision in 25 Comp. Gen. 121 (1945), may the Treasury 
by regulation make compensable, pursuant to 5 U.S.C. 911-912, 921, a period of 
overtime work or night work of 10 minutes or less? 

(2) (a) Regardless of your answer to the question in (1), is there any ob- 
jection in applying proposed regulations (i) and (ii) which follow to Treasury 
authorized and scheduled regular overtime or night work? 

(i) “Any approved overtime work performed shall be recorded, accumu- 
lated and credited for each employee in minimum periods of 15 minutes and 
multiples thereof. Any work less than a 15-minute interval will not be 
aggregated for pay purposes but will be dropped on a work-day basis. 

(ii) “Creditable hours of work for payment of a 10 percent night differen- 
tial shall be recorded, accumulated and credited for each employee in mini- 
mum intervals of 15 minutes and multiples thereof. Any work less than a 
15-minute multiple will not be aggregated for pay purposes but will be 
dropped on a work-day basis.” 


(b) Is there any objection to applying (i) above to authorized but unscheduled 
and irregular overtime work, although there is no additional express language 
indicating that it would so apply? 


The first question concerns that part of the decision referred to 
therein which reads as follows, quoting from the syllabus: 


Under section 201 of the Federal Employees Pay Act of 1945, and regulations 
issued pursuant to section 605 thereof, providing for compensation at overtime 
rates for all “hours” of employment in excess of 40 in any administrative work- 
week, it is within the discretion of the head of a department to provide by regula- 
tion that fractional parts of an hour—such as minimum periods of 15 minutes 
or multiples thereof—shall be recorded and paid for at overtime rates. 

Under section 301 of the Federal Employees Pay Act of 1945, and regulations 
issued pursuant to section 605 thereof, providing a night pay differential for 
duty between the hours of 6 p.m. and 6 a.m., it is within the discretion of the 
head of a department to provide by regulation that fractional parts of an hour— 
such as minimum periods of 15 minutes or multiples thereof—falling between 
6 p.m. and 6 a.m. shall be recorded and paid for at the night differential rate. 


Also in our decision B-124671, November 28, 1955, concerning ques- 
tion 11, we made the following statement : 


The words “hours of work” as used in section 201 of the Federal Employees 
Pay Act of 1945, as amended, 68 Stat. 1109, denote merely a basic unit of time 
for computing a period during which overtime service is performed and do not 
preclude the consideration of fractional parts of an hour. In the absence of any 
provision in the law or the Federal Employees Pay Regulations to the contrary, 
it is within your administrative discretion to provide by regulation that overtime 
service be recorded and paid for in minimum periods of either quarter or half 
hour duration with odd minutes being disregarded. See 25 Comp. Gen. 121. 


5 U.S.C. 911 reads, in pertinent part, as follows: 


All hours of work officially ordered or approved in excess of forty hours in 
any administrative workweek performed by officers and employees to whom this 
subchapter applies shall be considered to be overtime work * * * 


5 U.S.C. 921(a) reads, in pertinent part, as follows: 


Any regularly scheduled work between the hours of six o’clock postmeridian 
and six o’clock antemeridian (including periods of absence with pay during such 
hours due to holidays, and any such hours within periods of leave with pay if 
such periods total less than eight hours during any pay period) shall be con- 
sidered nightwork * * * and any officer or employee performing such work to 
whom this subchapter applies shall be compensated for such work at his rate 


of basic compensation plus premium compensation amounting to 10 per centum 
of such rate * * * 
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Since the circumstances and statutory provisions today concerning 
the payment of overtime and night differential are similar and com- 
parable to those existing when we rendered the above-cited decisions, 
what we stated therein is equally applicable here. We therefore 
answer question (1) in the affirmative provided the fractional part 
of the hour administratively decided upon results in a feasible and 
practicable payroll operation, and questions (2) (a) and (2) (b) in the 
negative. 


[B-155466, B-155552] 


Bids—Evaluation—Government Equipment, Etc.—‘tNo-Charge” 
Bid Contrary to Invitation 

A bid predicated on the rent-free use of Government-owned facilities in response 
to an invitation providing for the evaluation of bids on the basis of a use agree- 
ment consummated prior to bid opening date for the payment of a fair rental 
value for the use of special tooling and/or facilities is a nonresponsive bid that 
may not be cured through explanations of intent after bid opening to the preju- 
dice of the competitive bidding system, and although the bidder's facilities con- 
tract permitted the payment of rent, the bid submitted on a “no-charge” basis 
for the use of Government facilities, inconsistent with the terms of the invitation 
prescribing that a pertinent evaluation factor is the obligation of the bidder to 
incur rental charges for the use of Government property, deviating from the 
invitation may not be evaluated on the basis of including after bid opening the 
competitive equalization factor of a rental charge in the bid price. 


To the Olin Mathieson Chemical Corporation, January 21, 1965: 


By letter dated October 23, 1964, with enclosures, you protested 
against the rejection of your bid submitted in response to invitation 
for bids No. AMC(A)36-038-65-78(CAT), issued on August 4, 1964, 
by Frankford Arsenal, U.S. Army Materiel Command. Your bid was 
rejected by the procurement agency on the ground of nonresponsive- 
ness since it was predicated on the rent-free use of Government-owned 
facilities contrary to the provisions of the paragraph on page 11 of 
the invitation entitled “USE AGREEMENTS—GOVERNMENT 
OWNED PROPERTY.” 

The invitation, as amended, called for bids on three alternate quan- 
tities of 5.56 mm tracer XM-196 cartridges; (a) 3,500,000 (b) 5,000,000 
and (c) 10,000,000 only one of which would be awarded. Two bids 
were received and opened on September 14, 1964, as follows: 


Olin’s total Remington’s total 
Quantities bid price bid price 
3, 500, 000 $343, 000 $349, 475 
5, 000, 000 460, 000 483, 500 
10, 000, 000 820, 000 933, 500 


In a letter dated September 10, 1964, attached to and made a part 
of your bid, you stated: 
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In accordance with paragraph entitled, USE AGREEMENTS-GOVERNMENT 
OWNED PROPERTY, Page 11 of subject invitation, attached is: 


1. Copy of letter from the St. Louis Procurement District dated 1 Septem- 
ber 1964 signed by Elmer S. Crawford, Contracting Officer, evidencing the 
fact that we have a “Use Agreement” with St. Louis Procurement District 
and authorizing use on a no-charge, non-interference basis those items of 
Government property necessary for production of cartridges under subject 
invitation and, 

2. The list of facilities to be used. 


The cited invitation article provided: 


All bidders or potential subcontractors at any level or tier who intend to use, 
for the manufacture of any part of the end item or items being procured under 
this Invitation for Bid, Government-owned special tooling and/or facilities which 
are currently in their possession, in layaway, or assigned to them under the 
Industrial Readiness Program, are cautioned that Use Agreements requiring 
them to pay a fair rental value for the use of such special tooling and/or facilities 
must be consummated with the cognizant District or Agency prior to the open- 
ing date of this bid. J 

Evidence of such “Use Agreements” and a list of such special tooling and/or 
facilities shall be furnished by the bidder with his bid or by appropriate modifi- 
cation of his bid received prior to opening. 

Unless the foregoing has been accomplished, use of Government-owned special 
tooling and/or facilities involved will not be authorized, and any bid proposing 
such use will be considered non-responsive. 

For the purpose of this Invitation, the proposed production period will be for 
items la-——5 months, 1b—7 months and 1c—12 months. 


The letter of authorization from the St. Louis Procurement District, 
to you, dated September 1, 1964, stated that: 


This letter is your authority to use, on a no-charge, non-interference basis, in 
the event you receive an award, such items of Government property as are neces- 
sary for production of the cartridges and as enumerated in your bid, in accord- 
ance with the terms of such contract as may be written. 


Since you offered, in effect, to furnish the ammunition under the 
invitation using Government-owned property on ‘a no-charge basis, 
your bid was rejected for failure to comply with the above-quoted 
invitation provisions. The action taken by the procurement agency, 
in our opinion, was proper under the circumstances. 

You contend that decision B-152801, dated February 3, 1964, cited 
by the procurement agency as authority for its rejection action, is in- 
applicable to your case because, in that case, the bid was made contin- 
gent upon the acceptance of the rent-free use condition in the bid 
whereas your bid was not contingent or conditioned upon that con- 
sideration. We do not agree. Your bid was made subject to the 
authorization for “no-charge use” from the St. Louis Procurement Dis- 
trict. Your bid on page 3 of the invitation schedule makes this amply 
evident since you stated thereon that the authorization letter “forms 
part of our proposal.” Your bid, as submitted, contained nothing 
from which it could be inferred that you intended to pay a rental on 
Government property utilized; in fact, such inference would be in- 
consistent with the plain language of your bid. We must, therefore, 
agree with the procurement agency that your bid was conditioned upon 








414 DECISIONS OF THE COMPTROLLER GENERAL [44 


rent-free use of Government-owned facilities. In B-152801, we 
stated : 


* * * we think that valid provisions in invitations for bids cannot be super- 
seded or abrogated by authorizations in derogation of those provisions issued by 
contracting officers, such as Mr. Fruman in this instance, who are without juris- 
diction and authority over the procurement involved. If such action were per- 
mitted confusion and chaos would be introduced into the procurement process. 


In this connection Armed Services Procurement Regulation 13- 
502.3(a) and 13-502.4 provide: 


13-502.3 Limitations. 


(a) The invitation for bids shall provide that no use of Government production 
and research property other than as described and permitted pursuant to 13—502.2 
shall be authorized unless such use is approved in writing by the contracting 
officer cognizant of the property, and either rent calculated in accordance with 
13-404 is charged, or the contract price is reduced by an equivalent amount. 


13-502.4 Rent. If competitive advantage is to be eliminated by charging 
rent, any bidder or subcontractor may use Government production and research 
property after obtaining the written approval of each conracting officer having 
cognizance of such property. Rent shall be charged for such use in accordance 
with 13-404. 

While it may be true that your facilities contract permits the pay- 
ment of rental, the fact remains that you did not choose to bid on a 
rental basis but rather, you elected to bid on a “no-charge” basis. As 
stated above, this is plainly inconsistent with the terms of the invita- 
tion. Again, referring to B-152801, we held: 

* * * One of the cardinal rules of the competitive bidding system requires that 
bidders must be given the opportunity to compete on a common basis and that the 
bids received must be evaluated on a common basis. It is clear that the 
Chamberlain Corporation’s bid, by specifying rent-free use of facilities, fails to 
conform to the use agreement provisions of the invitation which obviously were 
included in the invitation for the purpose of equalizing the competitive position 
among bidders which have, and those which do not have, Government-owned 
facilities at their disposal. The condition imposed by Chamberlain precludes 
the contracting officer from performing a bid evaluation which would equate all 
bidders as required by the law governing formally advertised procurements. 
Acceptance of the Chamberlain Corporation’s bid would be prejudicial to other 
bidders and we must conclude, therefore, that such bid should be rejected as 
nonresponsive to the terms of the invitation. 40 Comp. Gen. 701. 


Next, you contend that procurements of ammunition by the Ammu- 
nition Procurement and Supply Agency permitted rent-free use of 
facilities. This fact has no persuasive effect since evaluation of bids 
is wholly dependent upon the terms and conditions of the particular 
invitation without reference to past solicitations by other procurement 
agencies under different terms and conditions. 

While you may regard any rental costs which might be applicable 
to your bid as a contingency, like others, which you would absorb as 
part of your contract obligation, the fact remains that your bid was 
nonresponsive and such condition may not be cured after opening 
through explanations of intent to the prejudice of the competitive 
bidding system and the clear purpose of the invitation. 42 Comp. 
Gen. 96. 
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That the contracting officer advised you that even after application 
of an evaluation factor to your bid—assuming that your bid was fully 
responsive—it would not have been low, has no significant bearing here 
although you show by use of an evaluation factor that you would in 
fact be the lowest bidder. The short answer to this is that the invita- 
tion did not provide for such an evaluation but for evaluation of a 
rental charge for use of Government property to be included in the bid 
price. 

Concerning your argument that the “out-of-pocket” cost factor 
exclusive of Government-owned facilities should have been applied as 
it was in decision B-153687, dated July 7, 1964, you are advised that 
the evaluation of bids here was not dependent on the Government’s 
“out-of-pocket” costs exclusive of rental costs of Government facilities. 
Here again, the evaluation factor pertinent in the instant invitation 
was the obligation to incur rental charges for Government facilities if 
a bidder submitted a bid within the contemplation of the above-quoted 
article on page 11 of the invitation. It should be noted that decision 
B-153687 dealt with an invitation which contained a clause entitled 
“Use of Government-Owned Property: (Use as-is-where-is without 
charge).” The distinguishing characteristic then is the particular 
Government property clauses used in a particular invitation. See 43 
Comp. Gen. 327; id. 604. Hence, rent-free Government property 
clauses may not be used as a basis of bid evaluation under an invitation 
which contains one which is significantly different in that it requires 
a rental-cost inclusion in bids proposing to use Government property. 

We have considered the other arguments advanced by you but we 
feel that they are not relevant to your protest. We cannot agree that 
you were at a competitive disadvantage with Remington. It would 
seem that competitive advantage or disadvantage could only exist if 
the complaining bidder was otherwise responsive to the invitation. 
Competition here was equalized insofar as Government equipment was 
concerned by use of a rental factor to be included in the price bid. This 
equalization factor could not under recognized principles be applied 
after bids were opened in the case of a bidder who had submitted a bid 
deviating from the advertised requirements. 

We also considered your protest against the rejection of your bid 
submitted in response to invitation for bids No. AMC (A)36-038-65- 
95(CAI). Your bid under that invitation was also rejected on the 
ground of nonresponsiveness for the reason that it was predicated on 
the rent-free use of Government-owned facilities contrary to the invi- 
tation provisions respecting the utilization of Government-owned 
property by a prospective bidder. What we have held with respect to 
invitation No. -78 is equally applicable to invitation No. -95 which 
was the subject of your letter of November 4, 1964. 

Accordingly, your protests are denied. 


794-032 O-66—29 
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[B-155690] 


Travel Expenses—Military Personnel—Travelers Checks—Reim- 
bursement 


The cost of purchasing travelers checks for the safe transportation of personal 
funds of members of the uniformed services on authorized travel of the members 
and their dependents outside the United States is a valid travel expense and the 
Secretaries of the military departments may issue regulations authorizing reim- 
bursement to the members for the cost of such travelers checks. 


To the Secretary of the Army, January 21, 1965: 


Further reference is made to letter of November 10, 1964, from the 
Under Secretary of the Army requesting a decision as to whether the 
Joint Travel Regulations may be amended to provide for reimburse- 
ment to members of the uniformed services of costs incurred in pur- 
chasing traveler’s checks or similar instruments for the purpose of 
safely transporting personal funds in connection with authorized 
travel of themselves and their dependents to, from, or between areas 
outside the United States. The request was assigned Control No. 
64-37 by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Under Secretary states that Standardized Government Travel 
Regulations, as well as the civilian regulations of the several services 
provide for reimbursement of the costs incurred by civilian employees 
in purchasing traveler’s checks for the purpose of safely transporting 
personal funds in connection with official travel outside the United 
States. On the basis that there is no apparent difference between 
civilian employees and uniformed service members with regard to the 
desirability of providing safe transportation of personal funds in con- 
nection with travel outside the United States the Under Secretary 
suggests that the Joint Travel Regulations may be amended by 
specifically providing therein an entitlement to the costs of traveler’s 
checks, or other similar instruments, purchased for this purpose. 

To provide this entitlement in connection with the member’s own 
travel it is proposed to add a new paragraph, as follows: 


4412 TRAVELER’S CHECKS 


Costs of traveler’s checks or similar instruments purchased by the member for 
the safe transportation of personal funds incident to temporary duty or perma- 
nent change-of-station travel to, from, or between stations outside the United 
States are reimbursable, provided the total value of such instruments is not less 
than $100.00, nor more than the per diem and travel expenses administratively 
estimated for the ordered travel. 


To provide the entitlement in connection with travel of dependents 
it is proposed to revise paragraph 7002 by adding a new subparagraph 
4, as follows: 

4. TRAVELER’S CHECKS. Costs of traveler’s checks or similar instruments 


purchased for the safe transportation of personal funds in connection with the 
authorized travel of dependents to, from, or between areas outside the United 


of =—_ 
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States are reimbursable, provided that the total value of such instruments is 
not less than $100.00, nor more than the anticipated travel expenses of the 
authorized travel. 

In 23 Comp. Gen. 212, it was recognized that an expense incurred for 
traveler’s checks or other credit arrangements was necessary for 
civilian commercial travel abroad. The Standardized Government 
Travel Regulations subsequently were amended to provide for reim- 
bursement of such items on the basis of being necessary travel expenses. 
The current provision is contained in section 10.4¢ of those regulations. 

The pertinent statute, 37 U.S.C. 404(a) and (d), provides that under 
regulations prescribed by the Secretaries concerned a member of a uni- 
formed service is entitled to travel and transportation allowances for 
official travel on the basis of transportation in kind, reimbursement 
therefor, or a monetary allowance in lieu of cost of transportation with 
7 cents per mile set as the maximum rate for such allowance. Section 
406 (a) and (c), Title 37, United States Code, provides that under such 
conditions and limitations and for such ranks, grades and ratings, and 
to and from such locations as may be prescribed by the Secretaries 
concerned, a member of the uniformed service when ordered to make 
a change of permanent station shall be entitled to transportation in 
kind for dependents, to reimbursement therefor, or to a2 monetary 
allowance in lieu of such transportation in kind at a rate not in excess 
of the rate prescribed in section 404(d). 

As indicated above it long has been recognized that the cost of 
traveler’s checks is a valid travel expense for travel outside the United 
States and it is within the power and discretion of the Secretaries to 
promulgate regulations authorizing reimbursement to members for 
the cost of such expenses should they deem it advisable and necessary 
to do so. Accordingly, the question is answered in the affirmative. 
See 41 Comp. Gen. 712. 


[ B-155739 J 


Quarters Allowance—Dependents—Children—Adopted—Effective 
Date for Entitlement 


The child adopted by a female officer of the uniformed services under an inter- 
locutory decree, followed by the issuance of a final order of adoption, the govern- 
ing State statute providing that from and after the entry of the interlocutory 
order of adoption the child for all intents and purposes shall be the child of 
the person adopting him, may be regarded as the legitimate child of the officer 
from the date of issuance of the interlocutory decree to determine her entitle 
ment to a basic allowance for quarters under 37 U.S.C. 401(2) and 403; however, 
the record showing the child had been seasonally employed, without indicating 
the amount of the earnings, the question of actual dependency is for resolution, 
section 401 providing that a person is not a dependent of a female member unless 
dependent on her for over one-half of his support. 


To Major J. W. Finnell, Department of the Army, January 21, 1965: 


Reference is made to your letter of August 4, 1964, with enclosures, 
forwarded here on December 8, 1964, under Department of Defense 
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Military Pay and Allowance Committee D.O. No. A-812, requesting 
decision as to propriety of payment of a voucher in favor of Claudia 
G. Ramsey [Ramsay], captain, AUS, covering basic allowance for 
quarters as a member with dependent (adopted child) for the period 
January 21, 1964, to July 31, 1964. The question is presented in view 
of the fact that the relationship upon which the claim is based was 
created by means of an interlocutory order of adoption issued by the 
Circuit Court of Prince George County, Virginia, on January 21, 
1964, and by final order of adoption issued by the same court on 
September 15, 1964. 

Basic allowance for quarters is payable to members of the Uniformed 
Services under 37 U.S.C. 403. For the purpose of qualification for 
this allowance the term “dependent” is defined in 37 U.S.C. 401 as: 


(2) his unmarried legitimate child (including a stepchild, or an adopted child, 
who is in fact dependent on the member) * 


* 2 + * * * 


However, a person is not a dependent of a female member “ines he is in fact 
dependent on her for over one-half of his support. * * *. 


The adoption in this case took place in the State of Virginia and 
such procedure is governed by sections 63-347 to 63-364 of the Code of 
Virginia, 1950, as amended. Section 63-352 provides that the inter- 
locutory order of adoption will declare that, subject to the proba- 
tionary period and the provisions of the final order of adoption, the 
adopted child will be, to all intents and purposes, the child of the 
adopting parent from the date of the entry of the interlocutory order 
of adoption. Section 63-357 provides that from and after the entry 
of the interlocutory order of adoption the child shall be, to all intents 
and purposes, the child of the person adopting him and shall be en- 
titled to all the rights and privileges, and subject to all the obligations 
of a child of such person born in lawful wedlock unless and until the 
interlocutory or final order of adoption is subsequently revoked. Sec- 
tion 63-358 provides that for the purpose of inheritance under the 
statutes of descent and distribution the adopted child shall inherit from 
and through the parents by adoption from the time of entry of an in- 
terlocutory order of adoption and shall not inherit from the natural 
parents, and that if the adopted child dies intestate without issue sur- 
viving him his property shall pass under the statutes of descent and 
distribution to those persons who would have taken had the deceased 
adopted child been the natural child of the adopting parents. 

Accordingly, based on the interlocutory and final orders of adoption 
issued in this case, Carey Wayne Ramsay may be regarded as the 
legitimate child of Claudia G. Ramsay from and after January 21, 
1964, for the purpose of determining Captain Ramsay’s entitlement 
to basic allowance for quarters under 37 U.S.C. 401(2) and 403. 
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It is noted that Captain Ramsay states the child has been 100 percent 
dependent upon her since September 1962. She also states that the 
child was employed during the summer of 1964 but does not show the 
amount of the child’s earnings. Since your request for decision is 
limited to the question as to the effect of the interlocutory order, we 
are not passing on the question of the actual dependency of the adopted 
child. 

The voucher with related papers is returned herewith, approved for 
payment insofar as the relationship of the adopted child is concerned. 


[B-154936] 


Transportation—Transit Privileges—Nontransit Tonnage 


The shipment of a commodity other than that tendered as transit tonnage, which 
originated at a transit point as nontransit tonnage and was transported in the 
same car as the outbound shipment of transit tonnage, although not used to 
make up the carload minimum, is subject to the carload rate at the actual weight 
of the shipment in accordance with the Section 22 Quotation authorizing the 
transit privilege and the inclusion of nontransit tonnage for transportation at 
the applicable carload rate on the basis of actual weight from the transit point 
to final destination, and the carrier having been paid the carload charges accruing 
on the transit shipment, as well as the additional charges on the nontransit 
weight is not entitled to an adjustment based on a less-than-carload rate, as 
though the nontransit weight was a separate shipment, to construe otherwise 
would add nothing to the quotation that is not available under the tariff. 


To the Illinois Central Railroad, January 22, 1965: 


Further reference is made to your letters of August 5, 1964, and 
January 15, 1965, file G-AR-67005-BG, in which you request review 
of the settlement which disallowed your claim for $27.84 by carrier’s 
bill AR-67005-A, in additional charges on the shipment made under 
bill of lading AT-438866, July 20, 1961. 

With your request for review you enclosed a copy of your letter 
to our Office dated April 10, 1964, wherein you urge that the less-than- 
carload rate of $1.34 per hundred pounds applies on the 5,028 pounds 
of tent poles which were transported in the same car with the outbound 
transit shipment of cotton work clothing moving from Memphis, 
Tennessee, to Fort Knox, Kentucky. You contend that the carload 
rate of 67 cents per hundred pounds published on tent poles is subject 
to a minimum carload weight of 36,000 pounds which must be pro- 
tected if the carload rate is used for the computation of the charges 
on such tent poles. Thus, it seems to be your position that the weight 
of the tent poles must be considered and rated as though it were a 
separate shipment from the transit shipment. 

Paragraph 19 of Southern Freight Association, Section 22 Quota- 
tion Advice A-2582, which authorized the transit privilege, defines 
nontransit tonnage as including tonnage “(b) Originating at or 








420 DECISIONS OF THE COMPTROLLER GENERAL [44 


purchased locally at the transit point;” and paragraph 16(h) of such 
quotation provides: 

A car containing an outbound transit shipment may also include non-transit 
tonnage consisting of a commodity (or commodities) other than that tendered 
as transit tonnage, which will be charged at the applicable carload rate (or 
rates) at the actual weight thereof, from the transit point to final destination in 


effect on the date of reshipment from the transit point. Such weight shall not 
be used to make up the carload minimum weight. [Italics supplied.] 


The tent poles originated at the transit point, Memphis, and thus 
fall within the definition of nontransit tonnage; they represent a 
commodity other than that tendered as transit tonnage (cotton work 
clothes) ; and, paragraph 16(h) specifically authorizes the use of the 
carload rate on the actual weight of the nontransit weight when 
shipped with a transit shipment. Under the provisions of the quota- 
tion the carriers receive the carload charges accruing on the transit 
shipment, as well as the additional charges on the nontransit weight 
which otherwise would be tendered and treated as a less-than-carload 
shipment under the rate tariffs. If paragraph 16(h) were construed 
to require the nontransit weight to be subject to the minimum carload 
weight, the provisions of this paragraph and particularly the words 
“at the actual weight thereof” would seem to be surplusage and add 
nothing to the quotation not otherwise available under the tariff. 

The principles followed in the interpretation of a section 22 quota- 
tion are no different in character from that presented in the interpreta- 
tion of any other document. Whenever possible, effect must be given 
to each word, clause or sentence and none should be rejected for lack 
of meaning or as surplusage. Van Dusen Harrington Co. v. Northern 
Pacific Ry. Co., 32 F. 2d 466; Burrus Mill & Elevator Co. v. Chicago, 
R.1I.d& P. R. Co., 181 F. 2d 582, 534; United States v. F.C. Hathaway, 
242 F. 2d 897. Specific provisions qualifying and supplying excep- 
tions to the general provisions of the document are to be retained and 
given effect when possible. Pillsbury Flour Mills Co. v. Great North- 
ern Ry. Co., 25 F. 2d 66. Also, ambiguities or doubts are required to 
be resolved in favor of the shipper. Great Northern Ry. Co. v. Com- 
modity Credit Corporation, 77 F. Supp. 780. 

Accordingly, it is our view that the provisions of paragraph 16(h) 
were placed in the quotation in contemplation of shipments of this 
type, and that it provides for the use of the carload rate on the actual 
weight of the nontransit tonnage transported with a carload transit 
shipment. It appears that the last sentence of paragraph 16(f) pro- 
viding in pertinent part that “When the outbound shipment consists 
of commodities subject to different minimum weights * * * the 
highest carload minimum weight will apply” has reference to the 
transited commodities and requires the use of the highest carload 
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minimum applicable to any of the commodities transited. It is our 
view that such paragraph 16(f) does not pertain to nontransit ton- 
nage added to the transited shipment at the transit station for move- 
ment from the transit point to final destination, such situations being 
otherwise more explicitly provided for in Items 16(e) and 16(h). 
Since no other objections were raised in your letter pertaining to the 
charges allowed on this shipment, the settlement seems proper and is 
sustained. 


[B-155898] 


Courts—Judgments, Decrees, Etc.—Interest—Payable From Per- 
manent Appropriation—Transcript of Judgment Filing Require- 
ment 


Interest payable on a joint judgment entered by the United States District Court 
under the Federal Tort Claims Act in an amount over $100,000, when reduced by 
the amount paid by the co-defendant, pursuant to court order, to less than $100,000 
is subject to the restrictions of the permanent appropriation established by 
section 1302 of the Supplemental Appropriation Act of 1957, as amended (31 
U.S.C. 724a), for the payment of judgments and interest from the date the tran- 
script of the original judgment is filed with the General Accounting Office to the 
date of the mandate of affirmance and 28 U.S.C. 2411(b), prescribing interest 
from date of judgment to date of appropriation approval, is not for application, 
and there being no requirement to file a transcript until December 14, 1964, the 
date the judgment entered November 16, 1962 and affirmed June 24, 1964 was 
reduced, the standards established by section 1302, otherwise having been satis- 
fied, interest is allowable from the date of the original judgment to the date of 
the mandate of affirmance. 


To the Acting Attorney General, January 22, 1965: 


By letter dated January 6, 1965, the Assistant. Attorney General, 
Civil Division, requested a decision as to the interest, if any, which is 
lawfully payable on a judgment in the circumstances set forth below. 

On November 16, 1962, the United States District Court for the 
Southern District of California entered a joint judgment against the 
United Airlines and the United States and in favor of Janice Wiener, 
as Executrix of the Estate of Morton Wiener, Deceased. As against 
United Airlines, the judgment awards Mrs. Wiener $45,999.19; as 
against the United States, the judgment, entered under the Federal 
Tort Claims Act, awards $128,429.75, with the proviso that, except as 
to costs and interest, “no more shall be collected by plaintiff from said 
defendants than the total amount of $128,429.75.” Similar judgments 
in varying amounts were entered on November 16, 1962, in 21 addi- 
tional cases. Appeals by both United Airlines and the United States 
in these 22 cases resulted in an affirmance of the plaintiffs’ judgments 
by the Court of Appeals for the Ninth Circuit. The opinion of the 
Court of Appeals, dated June 24, 1964, is reported at 335 F. 2d 379. 
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Supreme Court review of the appellate decision will not be sought 
by either United Airlines or the United States. As matters presently 
stand, United Airlines has satisfied the judgment against. it in the 
Wiener case and on December 14, 1964, the District Court entered an 
order reducing the November 16, 1962 judgment against the United 
States to $82,430.56 ($128,429.75 minus $45,999.19) “plus interest, if 
any, at the lawful rate.” Plaintiffs’ counsel have now taken the posi- 
tion that they are lawfully entitled to interest under the terms of 28 
U.S.C. 2411(b). 

Section 2411 (b), Title 28, United States Code, provides that : 

Except as otherwise provided in subsection (a) of this section, on all final 
judgments rendered against the United States in actions inst‘tuted under section 
1346 of this title, interest shall be computed at the rate of 4 per centum per annum 
from the date of the judgment up to, but not exceeding, thirty days after the date 
of approval of any appropriation Act providing for payment of the judgment. 

Subsequently there was enacted into law section 1302 of the Supple- 
mental Appropriation Act of 1957, Public Law 814, approved July 27, 
1956, 70 Stat. 694. As amended by the act of August 30, 1961, 75 Stat. 
415,31 U.S.C. 724a (1958 Ed., Supp. V), this section reads as follows— 
quoting from the Code: 


There are appropriated, out of any money in the Treasury not otherwise ap- 
propriated, and out of the postal revenues, respectively, such sums as may on 
and after July 27, 1956 be necessary for the payment, not otherwise provided for, 
as certified by the Comptroller General, of final judgments and compromise 
settlements (not in excess of $100,000, or its equivalent in foreign currencies 
at the time of payment, in any one case) which are payable in accordance with 
the terms of sections 2414 or 2517 of Title 28, together with such interest and 
costs as may be specified in such judgments or otherwise authorized by law: 
Provided, That, whenever a judgment of a district court to which the provisions 
of section 2411(b) of Title 28 apply, is payable from this appropriation, interest 
shall be paid thereon only when such judgment becomes final after review on 
appeal or petition by the United States, and then only from the date of the filing 
of the transcript thereof in the General Accounting Office to the date of the 
mandate of affirmance (except that in cases reviewed by the Supreme Court 
interest shall not be allowed beyond the term of the Court at which the judgment 
was affirmed): * * *. [Italics supplied. ] 


Generally speaking, prior to the enactment of section 1302 of Public 
Law 814 (31 U.S.C. 724a) into law there were no funds available for 
the payment of judgments rendered against the United States and it 
was necessary that the amount of the judgment be certified to the Con- 
gress for a specified appropriation for payment. Section 1302 estab- 
lished a permanent appropriation for the payment of judgments not 
in excess of $100,000 and interest thereon as otherwise authorized by 
law, subject to the limitations set forth therein. Thus, as to judgments 
properly payable under section 1302, interest formerly authorized 
under 28 U.S.C. 2411(b) is limited and restricted by the language of 
section 1302. 
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The judgment of the District Court against the United States in 
the amount of $128,429.75 was entered on November 16, 1962, and 
affirmed by the Court of Appeals for the Ninth Circuit on June 24, 
1964. It was not until December 14, 1964, that the District Court 
entered an order reducing the November 16, 1962 judgment against 
the United States to $82,430.56, “plus interest, if any, at the lawful 
rate.” Thus, in view of the reduction of the judgment against the 
United States to less than $100,000 there appears to be no room for 
doubt that the judgment is properly payable from the appropriation 
made by section 1302. 

The intent and effect of the pertinent language of section 1302 was 
to change the procedure with respect to district court judgments, pay- 
able from the appropriation, so as to permit the payment of interest 
on judgments, to which the provisions of 28 U.S.C. 2411(b) apply, 
only in cases appealed by the United States and affirmed on appeal. 
Also, the proviso generally permits payments in such cases only from 
the date of filing of the transcript of judgment with the General 
Accounting Office to the date of mandate of affirmance by the appel- 
late court. However, we recognize that in the Wiener case the pro- 
visions of section 1302 were not for application until either Decem- 
ber 14, 1964, the date the judgment against the United States was 
reduced from $128,429.75 to $82,430.56, or until the date the judgment 
against United Airlines was paid. Both of these actions apparently 
took place approximately 6 months after the date (June 24, 1964) the 
Court of Appeals affirmed the District Court judgment as to the 
plaintiff Wiener and, we assume, subsequent to the date of the mandate 
of affirmance by the appellate court. Thus, in connection with the pay- 
ment of interest in the Wiener case, there was no requirement or 
reason for filing a transcript of the original District Court judgment 
with this Office at the time it was rendered by the District Court and 
there was no action we properly could have taken during the pendency 
of the appeal. Accordingly, and assuming that except for such non- 
filing, the standards established by section 1302 (31 U.S.C. 724a) for 
payment of interest during the pendency of the appeal have been 
satisfied, we will allow interest on the judgment in the Wiener case 
(and the other similar judgment)—if presented here—from the date 
of the original District Court judgment—which assumes the filing in 
this Office, on the date of entry, of the original judgment—to the date 
of the mandate of affirmance. Cf. B-129946, February 4, 1957, and 
B-133851, October 4, 1957. 

We believe that you will understand, from what is set out above, 
that no interest properly can be allowed for any period after the date 
of the mandate of affirmance. 
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[B-100883] 


Miscellaneous Receipts—Rental Collections—Garage Space 


The requirement for deposit of garage rentals collected by payroll deductions 
made from the salaries of employees of the Veterans Administration hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 is not 
repealed by implication by the act of August 20, 1964 and continues in effect, 
the 1964 act authorizing agencies to permit rentals received for quarters and 
facilities, including garage space, to remain in the applicable appropriation or 
fund having general application not changing previously existing methods of 
handling rent receipts does not conflict with or repeal 38 U.S.C. 5004, specifically 
authorizing the Veterans Administration to construct and maintain garages for 
the accommodation of employees and to collect rentals for deposit into miscella- 
neous receipts and, therefore, the 1964 act not repealing section 5004, but con- 
tinuing previously existing methods, the Veterans Admivistration is not author- 
ized to permit garage rentais to remain in the applicable appropriations. 


To the Administrator, Veterans Administration, January 26, 1965: 


By letter of November 30, 1964, your predecessor presented for our 
decision a question as to the proper disposition of payroll deductions 
made from the salaries of Veterans Administration personnel as 
charges for garage rental. 

For many years, your Administration has constructed and main- 
tained on reservations of Veterans Administration hospitals and domi- 
ciliaries garages for the accommodation of privately owned automo- 
biles of employees under the authority of 38 U.S.C. 5004 (formerly 
codified as 38 U.S.C. 438e). The cited statute provides that employees 
using such garages shall pay such rental as the Administrator shall 
deem reasonable, and specifically provides that money received there- 
from shall be covered into the Treasury of the United States as mis- 
cellaneous receipts. However, the act of August 20, 1964, Public Law 
88-459, 78 Stat. 557, authorizes all Government agencies (except TVA) 
to provide quarters and facilities to employees under certain conditions 
and specifically includes garage space in the definition of facilities. 
Section 3 of the cited act provides as follows: 

SEC. 3. Rental rates for quarters provided for an employee under section 2 
of this Act or occupied on a rental basis by an employee or a member of the 
uniformed services under any other provision of law, and charges for facilities 
made available in connection with the occupancy of such quarters, shall be based 
on the reasonable value of the quarters and facilities to the employee or the 
member of the uniformed services concerned, in the circumstances under which 
the quarters and facilities are provided, occupied, or made available. The 
amounts of such rates and charges shall be paid by, or deducted from the salary 
of, such employee or member of the uniformed services, or otherwise charged 
against him in accordance with law. The amounts of payroll deductions for 
such rates and charges shall remain in the applicable appropriation or fund, but, 


whenever payment of such rates and charges is made by any other method, the 
amounts of payment shall be credited to the Government as provided by law. 


Public Law 88-459 does not specifically repeal or preserve 38 U.S.C. 
5004. The letter of November 30 expresses the view that the pro- 
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visions of 38 U.S.C. 5004 are preserved to the extent that they are not 
in conflict with Public Law 88-459, but that the provision of the former 
requiring deposit of rental money into the Treasury as miscellaneous 
receipts conflicts with and defeats the purpose of section 3 of the latter 
quoted above, which requires the amount of payroll deductions for 
such charges to remain in the applicable appropriation or fund, and 
that the latter should prevail. Our decision thereon is requested. 

The last sentence of 38 U.S.C. 5004 appears to conflict with section 3 
of Public Law 88-459 insofar as concerns the disposition of rentals 
collected by means of payroll deductions, since the two provisions re- 
quire different disposition of amounts so collected. However, such 
apparent conflict does not necessarily indicate or imply that said 
sentence is repealed by Public Law 88-459. Repeal by implication 
is not favored. The courts will not adjudge a statute to have been 
repealed by implication unless a legislative intent to repeal or super- 
sede the statute plainly and clearly appears. The implication must be 
clear, necessary, irresistible, and free from reasonable doubt. An act 
is not impliedly repealed because of conflict, inconsistency, or repug- 
nancy between it and a later act unless the conflict, etc., is plain, un- 
avoidable, and irreconcilable, and the two acts cannot be harmonized 
or both cannot stand, operate, or be given effect at the same time. If 
it is possible to do so, by any fair and reasonable construction, two 
seemingly repugnant acts should be harmonized or reconciled, so as to 
permit both to stand and be operative and effective and thereby avoid 
a repeal of the earlier act by implication. 82 C.J.S. Statutes 286, 
et seq. 

The portion of section 3 of Public Law 88-459 here in question ap- 
plies to rentals received by Government agencies generally for quar- 
ters and facilities (incidentally including garages) furnished to em- 
ployees. 38 U.S.C. 5004 concerns only the Veterans Administration, 
and the last sentence thereof applies solely to rentals received by the 
Veterans Administration for a particular group of garages only; i.e., 
those garages “constructed and maintained” under the specific author- 
ity of that provision. Hence, the apparent conflict is not irreconcil- 
able and the two provisions of law can stand, operate, and be given 
effect together. Moreover, the legislative history of Public Law 88- 
459 indicates that there was no intention to change previously existing 
methods of handling rent receipts. The explanation of the bill made 
by the Bureau of the Budget when it transmitted the original bill to 
Congress stated as follows in connection with the wording of section 3 
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here in question (page 8, H. Rept. No. 1459, dated June 4, 1964, on S. 


1833; page 5, S. Rept. No. 829, dated January 22, 1964, on S. 1833) : 

With two minor changes, the legislation now proposed is identical with that 
approved by both the House and the Senate in the two Congresses. The first 
change, the addition of language at the end of section 2 and section 3, relates to 
the need for wording to assure the continuation of present and long-standing 
practice of crediting rents and proceeds of other services to appropriations. The 
Comptroller General expressed the view that the earlier proposed wording would 
remove the authority for retaining in the various appropriations the amounts 
of rentals and other charges which are now available to defer the costs of upkeep 
and service operations involved. Budget estimates have generally been cal- 
culated on the assumption that such deductions will continue to be available for 
these purposes. 


Thus it appears that the portion of section 3 in question was intended, 
not to establish a new method of handling rental receipts but, rather, 
to preserve and continue previously existing methods. 

Hence, it must be held that Public Law 88-459 does not repeal 38 
U.S.C. 5004 and does not authorize the Veterans Administration to 
permit rentals for garages furnished Veterans Administration em- 
ployees under the authority of the latter, collected by means of payroll 
deductions or otherwise, to remain in the applicable appropriations. 


[B-155191] 


Pay—Additional—Hazardous Duty Generally—More Than One 
Duty 


A member of the uniformed services who performs two types of hazardous duties 
(1) in a low pressure chamber and (2) in aerial flights in connection with the 
testing and evaluation of aircrew safety equipment but who performs each one 
of the duties separate and distinct from the other and at times separated by days 
or weeks may not by reason of the fact that he is qualified and does perform both 
hazardous duties be regarded as entitled to dual incentive payments under 37 
U.S.C. 301 and, therefore, although the testing and evaluation of equipment is a 
common factor to both duties, they are separate and distinct duties so that the 
member is not entitled to dual incentive payments. 


To W. E. Guy, United States Marine Corps, January 27, 1965: 


In letter of July 29, 1964, you requested an advance decision 
whether, in the circumstances related below, dual incentive pay is 
authorized to be paid to Gunnery Sergeant Clyde E. Powers, 601405, 
USMC. Your request, with enclosures, was forwarded here from 
Headquarters United States Marine Corps, September 16, 1964, under 
Control No. DO-N-805 assigned by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

It is stated that Sergeant Powers is in receipt of aviation (flight) 
pay as a crew member. The issue presented is whether he may also 
be paid additional incentive pay for duty inside a low-pressure 
chamber. 
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The statutory provisions governing payment of incentive pay for 
hazardous duty performed by members of the uniformed services are 
set forth in section 301, Title 37, U.S. Code, Public Law 87-649, Sep- 
tember 7, 1962, 76 Stat. 461-463. Subsection (a) of section 301 
provides: 


Subject to regulations prescribed by the President, a member of a uniformed 
service who is entitled to basic pay is also entitled to incentive pay, in the 
amount set forth in subsection (b) or (c) of this section, for the performance 
of hazardous duty required by orders. For the purposes of this subsection, 
“hazardous duty” means duty— 

(1) as a crew member, as determined by the Secretary concerned, in- 
volving frequent and regular participation in aerial flight ; 


s t * * * * . 


(9) inside a high- or low-pressure chamber [as amended by section 7, 
Pub. L. 88-132, October 2, 1963, 77 Stat. 216]. 


Subsection (e) of section 301, as amended by section 8, Public Law 
88-132, provides as follows: 

A member is entitled to not more than two payments of incentive pay, au- 
thorized by this section, for a period of time during which he qualifies for more 
than one payment of that pay. 

Section 112, Executive Order No. 11157, June 22, 1964, 29 F.R. 7976, 
provides that: 


Under such regulations as the Secretary concerned may prescribe, a member 
who performs multiple hazardous duties under competent orders may be paid 
not more than two payments of incentive pay for a period of time during which 
he qualifies for more than one such payment. Dual payments of incentive pay 
shall be limited to those members who are required by competent orders to 
perform specific multiple hazardous duties in order to carry out their assigned 
missions. 


In paragraph 044082, Navy Comptroller Manual, Volume 4, Chap- 
ter 4, Ch. 127, June 24, 1964, it is provided : 


A member who qualifies for incentive pay for more than one type of hazardous 
duty will be paid not more than two payments for the same period of time 
provided that he is required by competent orders to perform concurrently the 
multiple hazardous duties in order to carry out the assigned mission of the 
unit in accordance with the policies set forth in Bureau of Naval Personnel and 
Marine Corps directives and meets the performance requirements for the two 
types. A member who is credited special pay for diving duty will not receive 
incentive pay for hazardous duty in addition thereto. 

The policy of the Department of the Navy concerning multiple pay- 
ments of incentive pay as set forth in BUPERS NOTICE 7220 (Pers-— 
A212-11a), April 28, 1964, cited in your letter, states, generally, that 
the purpose of the legislation authorizing two payments of incentive 
pay “is to recognize military requirements for certain members to be 
trained in, and to perform, multiple-hazardous duties.” The state- 
ment of policy adds that this provision of law “was intended to involve 


a limited number of personnel and it is applicable only to those mem- 
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bers who are required to perform multiple-hazardous duties to carry 
out the mission of the unit.” Also, it is further stated that issuance of 
orders upon which multiple-hazardous duty pay may be based will 
be limited to those members “who are actually required to perform two 
or more interdependent hazardous duties in order to carry out the 
mission of their unit” and that in all cases “members must meet 
minimum requirements for each of the hazardous duty pays as is now 
required for entitlement to a single hazardous duty pay.” The state- 
ment of policy provides that qualification and proficiency in another 
type of hazardous duty for which incentive pay is authorized “will 
not be a basis for entitlement to double incentive pay when the per- 
formance of such hazardous duty is not required for successful ac- 
complishment of the assigned mission.” 

In the instant case, Sergeant Powers is reported to be assigned as 
noncommissioned officer in charge of the Aero Medical Shop, Service 
Test Division, Naval Air Test Center, Patuxent River, Maryland. 
He is required to perform the following tasks: 


a. As a low pressure chamber inside observer, he indoctrinates personnel in the 
compression chamber on high altitude breathing and the use of oxygen systems. 

b. After checking new and prospective aircrew safety equipment (e.g., flight 
helmets, flight suits, pressure suits, flight boats, oxygen miniature regulators and 
oxygen systems) inside the pressure chamber, he is required to evaluate this 
same equipment in aerial flight. He is required to fly numerous hours on each 
assigned project. 


Sergeant Powers’ duties as outlined above, come within the scope 
of the functions of the Service Test Division which, together with 
other functions, includes the maintenance of an aviation medical facil- 
ity (the Aero Medical Branch) to facilitate the evaluation and conduct 
of developmental work on aviator’s equipment and indoctrination of 
aviation personnel in the use of standard and experimental aircrew 
equipment. In particular, the Aero Medical Branch plans, conducts, 
and reports the evaluation of aviation safety, protective and survival 
equipment, evaluates aircraft oxygen and escape systems and conducts 
aviation physiological training, safety survival training, low pressure 
chamber and ejection seat indoctrinations. 

In decision of April 6, 1964, B-153331, 43 Comp. Gen. 667, it was 
held that members of the uniformed services training for or fulfilling 
the position of forward air controller are not entitled to dual incentive 
payments for both flying (aviation) and parachute duty. It was 
there stated that : 

While the member’s qualifications as a pilot may make him a more effective 


forward air controller, unless the duties performed in the capacity of forward 
air controller are such that they might serve as a basis for qualifying for flying 
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pay, it is our view that he may not be paid dual incentive pay as a forward air 
controller. 


That conclusion rested on the express limitation contained in the last 
sentence of new section 12 that was added by Executive Order No. 
11120, October 2, 1963, 28 F.R. 10631, to Executive Order No. 10152, 
August 17, 1950, 15 F.R. 5489 (now restated in section 112, Executive 
Order No. 11157, June 22, 1964, quoted above) and the view expressed 
by the Deputy Assistant Secretary of Defense in a memorandum dated 
December 19, 1963, that : 


* * * it is apparent that performance of two or more hazardous duties must 
be essential to the successful accomplishment of the mission of the unit. The 
fact that a member is qualified to perform a hazardous duty is not the criterion; 
the fact that a member actually performs two or more hazardous duties to ac- 
complish the mission is the criterion. The Congress during the hearings on 
the Military Pay Bill was greatly concerned that this particular provision should 
not be abused. The Congress was assured that this provision would be imple- 
mented under very careful regulations to prevent any possible abuse. 

As a matter of policy, entitlement to double incentive pays for hazardous duty 
will be limited to those members who are required to actually perform two or 
more interdependent hazardous duties in order to carry out the mission of the 
unit. In all cases members must meet minimum requirements for each of the 
hazardous duty pays as is now required for entitlement to a single hazardous 
duty pay. Qualification and proficiency in another type of hazardous duty for 
which incentive pay is authorized will not be a basis for entitlement to double 
incentive pay when the performance of such hazardous duty is not required to 
successfully accomplish the assigned mission. 


On page 2 of our decision of April 6, 1964, we quoted the statement of 
Colonel Benade (see page 1691 of the Hearings on H.R. 3006, super- 
seded by H.R. 5555) before Subcommittee No. 1 of the House Com- 
mittee on Armed Services. Colonel Benade, addressing the Subcom- 
mittee, stated : 


I can appreciate your concern. I do want to assure that in this case the desires 
of the individual are not a consideration at all. Jt is the military mission, and 
the members that we envision receiving this not more than two payments are 
those members who are assigned to units where the actual performance of the 
mission of the unit requires the concurrent performance of these duties. And 
in all cases they will not only meet the minimum requirement but I am sure will 
exceed it in actual practice. [Italics supplied.] 


After referring in our decision of April 6, 1964, to the duties and 
missions performed by “SEAL (sea-air-land) teams” as illustrative 
of the type of two hazardous duties which would give a right to receive 
dual incentive pay, we pointed out that: 


Considered in the light of the foregoing, it would seem that the views of the 
committees which considered H.R. 5555 (H. Rept. No. 208, April 11, 1968, page 
21, and S. Rept. No. 387, August 5, 1963, page 45) to the effect that only those 
members who are required to perform multiple hazardous duties “to carry out 
the mission of the unit would be certified for and receive” two hazardous duty 
payments, express the understanding of such committees that both hazardous 
duties actually would be accomplished [either simultaneously or in rapid 
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succession] while the member was performing the duties assigned him in 
carrying out the mission of the unit involved. 


It seems clear that in enacting the legislation authorizing dual 
incentive payments Congress and the Armed Forces together were in 
full agreement that the qualification, proficiency, and performance by 
an individual of more than one hazardous duty for which incentive 
pay is authorized would not be considered as establishing a basis for 
entitlement to double incentive pay unless the performance of specific 
multiple hazardous duties concurrently or in rapid succession actually 
is required under competent orders in order to carry out the assigned 
mission. In the present case the two types of hazardous duties in- 
volved are (1) frequent and regular participation in aerial flight, and 
(2) duty inside a high- or low-pressure chamber. We do not under- 
stand that the dual incentive pay question presented in this case is 
based on a contention that the performance of duty in a high- or low- 
pressure chamber is performed concurrently while on aviation (flight) 
duty. Actually, the facts related show that the performance of either 
one of these hazardous duties is quite a separate and distinct function 
from performance of the other and may be separated in point of time 
by days or weeks. Hence, the fact that Sergeant Powers is qualified 
to perform and does perform both of these hazardous duties is not 
determinative of his rights. The Presidential and departmental regu- 
lations implementing the provisions of 37 U.S.C. 301(e), as amended 
by section 8 of Public Law 88-132, October 2, 1963, 77 Stat. 216, for 
dual incentive payments, do not contemplate the performance at 
separate times of two or more types of hazardous duties. Accordingly, 
it is our view that while the testing and evaluation of aircrew safety 
equipment is a common factor underlying Sergeant Powers’ hazardous 
duties, first in a low-pressure chamber and then in aerial flight, the 
performance of such duties does not provide a basis for the payment of 
dual incentive pay. In the circumstances stated, the question presented 
is answered in the negative. 


[B-155798] 


Housing—Government-Owned—Rentals——Reappraisal—Leased 
Quarters in Lieu of Government © 


When the residence of a caretaker of Government property is damaged necessitat- 
ing the occupation of a motel for a few days until the Government made available 
a house leased at a monthly rental rate exceeding that deducted from his salary 
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for the determined reasonable value of the quarters damaged, a rate less than 
the 20 percent of the monthly basic salary prescribed by AR 210-12, the employee 
pursuant to the act of March 5, 1928 is entitled to payment of his full salary 
until again furnished Government quarters and, therefore, the motel expenses are 
his obligation and not the obligation of the Government, and upon determination 
that the reasonable value of the leased quarters exceeds the rental rate estab- 
lished for the Government quarters, an increase in rent, operating prospectively, 
is warranted and requires no retroactive adjustment, and both the 1928 act, and 
the act of October 19, 1964 repealing it, including leased quarters in the definition 
of “quarters,” the 20 percent salary limitation on rental charges also applies to 
leased quarters. 


Transportation—Household ‘ Effects—Change of Official Station 
Requirement—Movement from Government to Leased Quarters 


The expenses incurred by an employee to move his household goods from Gov- 
ernment-furnished quarters made uninhabitable by fire to substitute quarters 
leased for him by the Government are not reimbursable to the employee absent 
statutory authority permitting payment of the cost to transport the effects. 


To George A. Foerst, Department of the Army, January 27, 1965: 


On December 14, 1964, the Engineer Comptroller, Corps of Engi- 
neers, forwarded your letter of November 20, 1964, to our Office for a 
decision concerning the propriety of payment of two vouchers de- 
scribed in your letter as follows: 


a. Voucher SF 1165 No. BY-296-C-65—Motel charges for 6, 7, and 8 July 1964 
incurred by Mr. Andy F. Jasperson, in amount of $42.00. 

b. Voucher SF 1165 No. BY-297-C-65—Moving expenses incurred by Mr. Andy 
F. Jasperson, in amount of $81.90. 


You point out that Mr. Jasperson, the employee concerned, is the 
caretaker at the Santa Fe Dam located at Baldwin Park, California, 
and that on July 6, 1964, a fire partially destroyed the roof of the care- 
taker’s residence located at the Dam, thereby rendering it uninhabit- 
able. Adequate Government housing was not made available to the 
employee until July 9, 1964, when the Army leased a house located at 
Covina, California, about 12 miles distant from the Dam, under a 
lease specifying a rental rate of $135 per month. On July 6,7 and 8, 
Mr. Jasperson and family occupied motel rooms costing in aggregate 
$42 for which he seeks reimbursement. Apparently on July 9 Mr. 
Jasperson and his family moved into the house at Covina. 

In connection with Mr. Jasperson’s claim for reimbursement of 
expenses of motel accommodations you submit the following specific 
questions : 

a. Are the motel expenses proper for payment with appropriated funds? 

b. If the above answer is affirmative, will the payment of $42.00 for motel 
expenses when considered in conjunction with the $135.00 monthly rental of the 


leased house violate any existing statutory limitation on allowable maximum 
monthly payment for furnishing a residence to a civilian employee? 


794-032 O-66—30 
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c. How much of the above expense is chargeable to the caretaker? The care- 
taker was being charged $100.00 per month for occupying the caretaker’s resi- 
dence at the Dam in accordance with the current Real Estate appraisal of 
record, which amount was less than 20% of his basic salary. Since it is presumed 
that the 20% of basic salary as referred to in AR 210-12 applies only to govern- 
ment-owned housing, the proper amount to be charged to Mr. Jasperson for 
occupying the leased residence is not known. Pending receipt of the requested 
decision, at which time any required adjustment will be made, the monthly 
deduction of $100.00 has continued to be made from his salary payments. 


You also request advice concerning the propriety of paying a 
voucher upon which Mr. Jasperson claims reimbursement in the 
amount of $81.90 for moving his household effects from his former 
residence at the Dam to the new residence leased for him by the 
Government at Covina. 

Your letter discloses that prior to the fire the reasonable value of 
the quarters furnished Mr. Jasperson at the Dam had been determined 
to be $100 per month and his monthly basic salary was reduced by that 
amount which amount ($100) we understand is less than 20 percent of 
the monthly basic salary of Mr. Jasperson. 

Section 3 of the act of March 5, 1928, 5 U.S.C. 75a, which was in 
effect until it was repealed, effective October 19, 1964, by Public Law 
88-459, 78 Stat. 557, is as follows: 


The head of an executive department or independent establishment, where, in 
his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations of the character 
used before March 5, 1928, for such purposes are made available therefor: 
Provided, That the reasonable value of such allowances shall be determined and 
considered as part of the compensatjon in fixing the salary rate of such civilians. 


Public Law 88-459, in addition to repealing section 3 of the act of 
March 5, 1928, defines the term “quarters” as “quarters owned or leased 
by the Government” and provides further that: 


SEC. 2. Whenever conditions of employment or of availability of quarters 
warrant such action, the head of each agency may provide, directly or by contract. 
any employee stationed in the United States, with quarters and facilities. 

SEC. 3. Rental rates for quarters provided for an employee under section 2 
of this Act or occupied on a rental basis by an emp!oyee or a member of the 
uniformed services under any other provision of law, and charges for facilities 
made available in connection with the occupancy of such quarters, shall be based 
on the reasonable value of the quarters and facilities to the employee or the 
member of the uniformed services concerned, in the circumstances under which 
the quarters and facilities are provided, occupied, or made available. The 
amounts of such rates and charges shall be paid by, or dedticted from the salary 
of, such employee or member of the uniformed services, or otherwise charged 
against him in accordance with law. The amounts of payroll deductions for such 


rates and charges shall remain in the applicable appropriation or fund, but, 
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whenever payment of such rates and charges is made by any other method, the 
amounts of payment shall be credited to the Government as provided by law. 

Regulations implementing the foregoing provisions of law appear 
in Bureau of the Budget Circular No. A-45, revised June 3, 1952 
(relating to section 3 of the 1928 act), and Bureau of the Budget Cir- 
cular No. A~45, revised October 31, 1964, issued under the authority of 
Public Law 88-459. Army Regulations 210-12 cited in your letter also 
are applicable to the case presented. 

Both section 3 of the act of March 5, 1928, and section 3 of Public 
Law 88-459, as well as the appropriate implementing regulations, 
require that an employee be charged with the reasonable value of 
quarters furnished. The 1928 act contemplated collection of the 
reasonable value by salary reduction whereas Public Law 88-459 pro- 
vides that such reasonable value should be either paid for by the 
employee or deducted from his salary. 

When the fire rendered the residence at the Dam uninhabitable Mr. 
Jasperson was left to his own resources to procure living accommoda- 
tions until other Government quarters could be furnished him and he, 
not, the Government, procured the motel accommodations occupied on 
July 6,7 and 8. Hence, there was no authority under section 3 of the 
act of March 5, 1928, or under the implementing regulations for with- 
holding any amount from the salary of the employee following the 
fire, until he again was furnished Government quarters. Thus, he was 
entitled to his full salary without reduction from July 6 through July 
8—July 9 being the first day he occupied the house at Covina. 

On the other hand, we find nothing in the information transmitted 
here creating an obligation or establishing the existence of an obliga- 
tion on the part of the Government to pay the employee’s motel ex- 
penses incurred on July 6, 7 and 8. We are aware of no statutory 
authority for the payment of such expenses. Accordingly question 
“a”, quoted above, is answered in the negative, thus rendering a reply 
to question “b” unnecessary. The voucher for motel cost, which is 
retained here, is not proper for payment. 

It is not clear whether a specific determination of reasonable value 
has ever been made with respect to quarters at Covina which the 
employee presently is occupying, although you say that the $100 per 
month deduction representing the reasonable value of former quarters 
at the Dam has been continued. Under the controlling regulations 


the employing agency has the primary responsibility for determining 
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the reasonable value of quarters furnished an employee. If, in fact, a 
specific determination has not been made with respect to the quarters 
at Covina, it would appear that one should be made without delay 
since the cost ($135) of the quarters at Covina substantially exceeds 
the $100 per month deduction and may warrant an increase in the 
amount deducted. We will not require any retroactive adjustment of 
$100 per month previously withheld on account of the quarters at 
Covina, and a new determination will be regarded as operating 
prospectively only. 

In such connection, we note that the 20 percent of basic salary limita- 
tion appearing in Army Regulations 210-12, which you refer to in 
your comments under question “c” on page 2 of your letter, is con- 
sistent with the regulations of the Bureau of the Budget issued both 
under the 1928 act and under Public Law 88-459. Moreover, each of 
the regulations (Army Regulations 210-12, Bureau of the Budget 
Regulations issued under the 1928 act, and Bureau of the Budget 
Regulations issued under Public Law 88-459) as well as the provisions 
of Public Law 88-459, define the term “quarters” as including “quar- 
ters owned or leased by the Government.” Thus, it clearly appears 
that the 20.percent of salary limitation would apply in otherwise 
proper cases whether the quarters furnished an employee are owned 
by the Government or leased by the Government. Question “c” is 
answered accordingly. 

We are aware of no statutory authority authorizing the Government 
to pay the cost of moving effects transported under the circumstances 
set forth in your letter. Accordingly, the remaining voucher, covering 
cost of moving the effects of the employee from his old residence to 
his new residence, which also is retained here, likewise is not proper 
for payment. 


[B-155683] 


Family Allowances—Separation—Type 2—Dependency Determi- 
nation 


When a member of the uniformed services is transferred to a permanent over- 
seas duty station prior to approval of a quarters allowance for his mother, and 
in accordance with paragraph 7000-9 of the Joint Travel Regulations her con- 
current travel at Government expense is not authorized, upon the retroactive 
recognition of dependency and approval of the allowance, the member is en- 
titled to the family separation allowance prescribed by 37 U.S.C. 427(b) (1) 
from the date of approval of the quarters allowance through the day prior to 
the mother’s arrival at his new duty station if the delay in the dependency 
determination was caused by the Government and the member maintained and 
shared quarters with her prior to his transfer which enforced the separation ; 
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however, if the delay was caused by the member, no basis exists for payment of 
the family separation allowance, as the concurrent travel of the member's 
dependent would have been authorized. 


To J. Wilson, Department of the Navy, January 28, 1965: 


Further reference is made to your letter of October 22, 1964, re- 
questing a decision as to whether family separation allowance, type IT, 
is payable in the case of Albert F. Manolos, 719 38 83, RMC(SS), 
USN, under the circumstances stated in your letter. The request was 
assigned Submission No. DO-N-813, by the Department of Defense 
Military Pay and Allowance Committee. 

The circumstances shown are that on June 3, 1964, Manolos sub- 
mitted form NAVPERS 668 to the Navy Family Allowance Activity 
for the purpose of obtaining a basic allowance for quarters for his 
mother. Apparently, he was serving on the U.S.S. Swordfish (SSN 
579) at that time. It isnot shown where his mother was residing. By 
orders dated June 29, 1964, he was detached from the Swordfish and 
transferred to USTDC, Taipei, Taiwan. Following his arrival at 
USTDC, Taipei, Taiwan, on September 14, 1964, he received approval 
of his request for basic allowance for quarters for his mother retro- 
active to May 1, 1964. Since Manolos’ mother was not recognized as 
his dependent when he traveled to Taiwan she could not accompany 
him. Subsequent to his arrival in Taiwan his mother’s travel was 
authorized and apparently was performed. Under those circum- 
stances you express the belief that Manolos is entitled to family sepa- 
ration allowance, type II, through the date of the arrival of his de- 
pendent mother in Taiwan. 

Section 427(b) (1) of Title 37, U.S. Code, authorizes payment of a 
monthly allowance of $30 to certain members of the uniformed services 
entitled to basic allowance for quarters if: 


(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; * * *. 


With respect to payment of the family separation allowance, para- 
graph 4g(2)(c), SECNAV INSTRUCTION 7220-46A, March 27, 
1964 (made applicable to the type II allowance by paragraph 5a) 
provides as follows: 


(c) A member who is not authorized concurrent travel of dependents is 
entitled to FSA through the day prior to the date the dependents arrive at the 
overseas station or until the end of 60 days from and including the date of ap- 
proval by the appropriate commander for the entry of dependents, whichever is 
earlier. If the dependents are not furnished transportation to the overseas 
station within 60 days from the date of such approval, FSA may continue until 
the dependents arrive only if there is a positive showing that the additional delay 
was caused by the Government. 
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Section 406 of Title 37, U.S. Code, provides in effect that a member 
of the uniformed services who is ordered to make a permanent change 
of station is entitled to transportation in kind for his dependents, reim- 
bursement therefor or a monetary allowance in lieu of transportation, 
subject to such conditions and limitations, for such grades and ratings, 
and to and from such places as may be prescribed by the Secretaries 
concerned. The conditions and limitations are set forth in Chapter 7 
of the Joint Travel Regulations. Paragraph 7000 of the regulations 
provides, generally, that members are entitled to transportation of 
dependents at Government expense upon permanent change of station. 
However, paragraph 7000-9 specifically provides that such transpor- 
tation is not authorized when dependency does not exist on the effec- 
tive date of the orders directing the permanent change of station. 

In the present case, it is apparent that the member’s mother was 
not authorized concurrent travel to his station under section 406 at 
the time of his travel for the reason that a determination of depend- 
ency had not been made on the effective date of his orders. After his 
arrival at Taiwan, however, the payment of BAQ was approved retro- 
actively to May 1, 1964, on the basis of the mother’s dependency. The 
record submitted, however, does not show whether the delay in ap- 
proving dependency was because the member had not furnished suffi- 
cient evidence with the application filed on June 3, 1964, or for other 
reasons for which he was responsible, or whether the delay was caused 
by the Government. If the member caused the delay there would 
appear to be no basis for payment of the type II family separation 
allowance since concurrent travel apparently would have been au- 
thorized. If, however, the delay was caused by the Government and 
the member was maintaining quarters to be shared with his mother 
prior to his transfer, it would appear that an enforced separation re- 
sulted from the transfer and, if proper in other respects, the allowance 
should be paid through the day prior to the date of arrival of the 
dependent mother in Taiwan. Cf. B-152987, February 12, 1964, 43 
Comp. Gen. 547, last sentence (copy enclosed). 

As we have indicated, the record submitted does not contain suffi- 
cient information for us to make a determination of the member’s en- 
titlement to the family separation allowance. After obtaining the 
necessary information, however, a determination of entitlement may be 
made by you on the basis set forth above or, if the matter is not free 
from doubt, it may again be submitted here for decision. If it should 
be determined that Manolos is entitled to the allowance, the payment 
should be supported by a showing of the facts on which the determina- 
tion is predicated. 
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[.B-155625] 


Bide—Evaluation—Government Equipment, Etc.—Rental Evalua- 
tion Determination—Separate Facilities Contract 


Under an invitation for bids providing for the inclusion of rent when a bidder 
plans to use Government property subject to a separate facilities contract and 
warning that a no charge basis bid would be considered nonresponsive, a state- 
ment in a bid that prices included 1% percent of the acquisition cost of the prop- 
erty for facility rental does not qualify that bid by limiting the rental rate to 14%4 
percent irrespective of the modernization or the increase in the quantity of the 
equipment and the bid is a responsive bid, the statement being advisory that 
the bidder expected to incur a rental cost, the anticipated cost has no bearing 
on the evaluation of bids for award of a competitively advertised fixed-price 
contract under an invitation providing that the rent-free use of facilities would 
render a bid nonresponsive, as the competitive situation of all bidders is auto- 
matically equalized when each bidder anticipates an obligation either to incur 
rental charges for Government or privately furnished facilities, or to use and 
amortize its own equipment. 


To the General Electric Company, February 1, 1965: 


In your letter of November 23, 1964, you protest a proposed award 
of a contract by the Navy Purchasing Office, Washington, D.C., to 
Bendix Corporation pursuant to that company’s low bid submitted in 
response to invitation for bids (IFB) 600-145-65, for the purchase 
of 30 KVA generator systems. 

Page eight of the subject IFB contained the following clause: 


GOVERNMENT PROPERTY (SPECIAL TOOLING AND OTHER PROPERTY) 


(a) In preparing bids under this Invitation for Bids, bidders should assume 
that Government tooling is NOT available at this time. However, should it be 
made available at a later date and be furnished to the contractor, an equitable 
adjustment will be made in the contract price. 

(b) Other Government Property. If the bidder plans to use, in performing the 
special tooling as specified in paragraph (a) above in the bidder’s possession 
under a facilities contract or other agreement with the Government independent 
of this Invitation for Bid, the bidder shall so indicate by checking the following 
box [j. In such event the bidder may use such Government property at the 
rental rates stipulated in such facilities contract or other agreement provided 
such use is thereby authorized ; and the bidder agrees, upon request of the Con- 
tracting Officer, to submit evidence that a facilities contract or other separate 
agreement with the Government authorizes the bidder to use each item of such 
Government property for performing the work bid upon. However, bids sub- 
mitted contingent upon use of such Government property on a no charge basis 
will be considered nonresponsive. 


Your company and Bendix checked the box which appears in para- 
graph (b) above. In addition Bendix also placed asterisks beside its 
bid prices, and at the bottom of each page on which the prices ap- 
peared, another asterisk with an explanatory statement that the quoted 
prices include 114% or 1.5% for facility rental. 

The administrative report on this matter enclosed facilities contract 
NOw-6330U between Bendix and the Bureau of Naval Weapons, 
which authorizes Bendix to use the facilities which are the subject 
of that contract in the performance of other contracts with the Gov- 
ernment, provided that the contractor pay a monthly rental in an 
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amount determined according to a formula set forth in the facilities 
contract. Pursuant to this facilities contract, Bendix agreed to sub- 
mit with its bid for the subject and similar contracts a statement which, 
along with other information, contained the advice that the estimated 
rental charge under the facilities contract was included in its bid price. 
The report states that the Property Termination Director, Office of 
the Inspector of Naval Material, Newark, New Jersey, who is respon- 
sible for the administration of facilities contract NOw-6330U, has con- 
firmed that the rental rate required by the formula is to be computed 
by using 114% of the acquisition cost of the facilities as a factor. 

You contend that the statement “includes 114% for facility rental” 
rendered Bendix’s bid nonresponsive because it qualified the bid by 
stating, in effect, that Bendix would pay no more than a 114% rental 
even if a subsequent modernization of or increase in the quantity of 
facilities caused the rental rate under the facilities contract to increase. 
In addition, you argue that the alleged limitation of 114% on the rental 
Bendix would pay pursuant to the facilities contract was ambiguous 
and, if erroneous, would permit it to argue that its bid price on the sub- 
ject IFB ought to be increased to include the extra rental, or decreased 
to reflect either the extra amount it would have to pay under the facili- 
ties contract or the excessive amount it had already included in its bid 
price. Finally, you suggest that the purchasing activity may have 
failed to evaluate bids without regard to the rental rates, which you 
allege is required by our decision B-153687, dated July 7, 1964, in 
cases where the rental rate may be a factor in determining who should 
be awarded the contract. It should be noted that the cited decision 
considered the evaluation of bids submitted in response to an invita- 
tion which, unlike the subject one, permitted the use of rent-free 
facilities, but required evaluation of bids on that basis by the addition 
of a rental equivalent to remove the competitive advantage which 
might otherwise occur in bid evaluation, and reserved the right to 
disregard such equalizing factor in evaluation if award on that basis 
would result in substantially greater costs to the Government. 

We can find no reason why the significance of the statement, “in- 
cludes 114% for facility rental,” should be enlarged to mean that the 
price quoted was contingent upon that rental and would be subject to 
adjustment if the rental rate under the facilities contract should be 
changed. On the contrary, it is evident that the Bendix statement 
was inserted only by reason of the provision in the facilities contract, 
but not in the subject IFB, whereby Bendix agreed to include in any 
bid contemplating use of the facilities a statement showing that the 
price quoted therein was inclusive of estimated rental charges under 
the separate facilities contract. In any event, the statement appears 
to do no more than advise the contracting officer that the bidder's 
price was computed on its understanding that in performance of the 
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contract it expected to incur a certain rental cost for the Government 
facilities it proposed to use, and was not bidding on a no charge basis. 
Whether or not the bidder would in fact incur that cost, or any other 
costs he might have said he anticipated, would have no bearing on the 
evaluation of bids for the award of a competitively advertised fixed- 
price contract, where, as here, a provision of the IFB renders non- 
responsive any bid dependent upon rent-free use of Government facili- 
ties. Cf. B-153687, supra, and B-155466, B-155552, dated January 
21, 1965, 44 Comp. Gen. 412. The irrelevance of the rental cost in 
these circumstances is apparent because the use of a rental factor in 
evaluating bids is desirable only where a competitive advantage may 
be gained from the rent-free use of facilities, and does not arise where 
the competitive situation of all bidders is automatically equalized in 
the sense that each of them must anticipate an obligation either to 
incur rental charges for Government or privately furnished facilities, 
or to use and amortize its own equipment. 

It appears that all of your arguments are based on the premise that 
the subject statement in Bendix’s bid, regarding the rental charge 
established in a separate facilities contract, could either affect the 
evaluation of such bid, or constitute a qualification making its price 
contingent upon continuation of the same charge. For the reasons 
stated above, we have rejected that premise, and therefore, must reject 
your protest against the proposed award for 30 KVA generator 
systems. 


[B-154674] 


Contracts—Negotiation—Evaluation Factors—Point Rating 


An award of a contract negotiated in accordance with paragraph 3-805.1 of the 
Armed Services Procurement Regulation to the bidder who offered the lowest 
price based on the inclusion, to eliminate any competitive advantage, of the 
estimated rental value of the Government facilities to be used, pursuant to para- 
graph 13-407 of the regulation, notwithstanding the bidder in the evaluation of 
bids as provided by the Request for Proposals had not received the highest com- 
bined point score on technical and management factors, resulted in a valid and 
binding contractual obligation, the proposal of the successful bidder essentially 
equaling that of the bidder receiving the highest point score, and other than the 
technical and management factors being for consideration, and although equaliza- 
tion factors need not be applied where competing concerns possess substantially 
equal facilities, a substantive determination for administrative resolution, the 
rent charged bidders for the use of the Government property is prima facie evi- 
dence that the facilities were not equal in value. 


To the Otis Elevator Company, February 2, 1965: 


This refers to your recent correspondence protesting award of a con- 
tract by the Department of the Air Force to Hayes International Cor- 
poration under Request for Proposals No. 04-694-64-226, issued on 
February 29, 1964, by the Ballistic Systems Division, Air Force Sys- 
tems Command, Norton Air Force Base, California. 
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The subject proposal, as amended on March 4, 1964, invited pro- 
spective offerors to submit written proposals for the design, documen- 
tation, fabrication, delivery, assembly and check-out of five WS-133A 
Missile Combat Crew Procedures, Proficiency/Evaluation Trainers. 
On page 4 of the request, prospective offerors were informed that pro- 
posals would be evaluated in a fair and impartial manner by a board 
of expert personnel who would use a point rating procedure in addition 
to other pertinent factors in their evaluation. Of the twenty proposals 
received, the Proposal Evaluation Group determined that seventeen 
of the proposals were unacceptable for various reasons. The following 
three firms having accumulated the highest combined point scores on 
their technical, management and price proposals were thereupon cer- 
tified to the contracting officer as being acceptable: 


Ranking Firm Total Point Score 
1 American Machine and Foundry 747.1 
2 Otis Elevator Company 735.9 
3 Hayes International 715.4 


Following receipt of the above ranking report the contracting officer 
proceeded to negotiate with each of the successful firms in accordance 
with paragraph 3-805.1 of the Armed Services Procurement Regula- 
tion. Each contractor was requested to clarify any technical matters 
raised by the evaluation board and to submit their final proposals on or 
before May 25, 1964. Since Hayes and Otis both indicated an intent 
to use Government facilities the contracting officer requested these firms 
to include with their proposals the estimated rental value of the facili- 
ties they intended to use. This informatiton was needed in order to 
eliminate any competitive advantage that would accrue to a concern 
intending to use Government facilities without charge. In their final 
proposals the three firms submitted the following prices: 


Proposed Price 








(Based on 
Rent-Free Use 
of Gov’t. Facili- Value of Gov’t. Eval. 
Firm ties) Facilities Price 
Hayes International $665, 000 $5,714 $670, 714 
Otis Elevator Company 658, 639 12,800 671, 439 
American Machine & Foundry 745,324 (No Gov’t. Fac.) 745, 324 


Based on the above evaluated prices, award was made to Hayes Inter- 
national on June 29, 1964. 
In your letter of July 6, 1964, you state: 


We believe that our company rated substantially higher on the technical and 
management proposals and enjoys an overall point advantage over the intended 
successful contractor. 

Moreover, we understand that our price is lower than that of the intended 
recipient when the rental factors concerning the use of Government facilities are 
removed from our respective proposals. ASPR 13-407 clearly indicates that 
the application of equalization factors is not warranted “where the award is to 
be made on the basis in which the rental cost of Government owned facilities is 
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not the controlling factor”. Rent was not declared to be the controlling factor in 
the RFP and “no charge use authorization of Government facilities” would cer- 
tainly be in the best interests of the Air Force in this procurement. 


While it is true that your firm received the highest point score on 
your technical and management proposals, the proposals submitted 
by the other two firms were considered by competent technical] advisers 
to be essentially equal. Moreover, since the management and techni- 
cal factors were not the only criteria used for evaluation, any award 
made on this basis alone, without due regard to other pertinent con- 
siderations, might well have been subject to criticism by this Office. If, 
as suggested, the Air Force committed itself to make award solely on 
the basis of the highest point score, it could be argued that award 
should have properly been made to American Machine & Foundry not- 
withstanding the procuring activity felt their price was too high. 
Though we recognize that offerors may have been misled into believ- 
ing that final offers were going to be evaluated solely by use of the 
point evaluation system, we do not feel that the use of the point evalua- 
tion system as a basis for further negotiation was illegal, or contrary 
to statute or regulation. 

The administrative report states that consideration of the rent fac- 
tor was included in the evaluation pursuant to Armed Services Pro- 
curement Regulation 13-407 quoted, in part, below: 


13-407 Right of Contractor to Use. 


(a) (1) Each facilities contract shall limit the right of the contractor to use the 
industrial facilities to the performance of the contracts and subcontracts specified 
or otherwise identified in the facilitics contract, added thereto by amendment, or 
approved in writing by the contracting officer cognizant of the facilities contract. 
In the latter event, a record of approved contracts and subcontracts shall be in- 
cluded in the facilities contract file. Where a facilities contract authorizes the 
use of industrial facilities in the performance of contracts entered into by formal 
advertising, the facilities contract shall specify a cash rental to be paid in such 
eases. Facilities contracts may authorize the use of industrial facilities without 
charge in the performance of contracts other than those entered into by formal 
advertising if— 

(i) the user is not thereby placed in a favored competitive position; and 

(ii) the Government receives adequate consideration through reduced cost 
for supplies or services or otherwise (see 13-601.1). Such reduced cost may 
be established in the initial negotiation of new contracts, or by the readjust- 
ment of prices (including fixed-fees and allowable costs) of existing con- 
tracts, or by price redetermination in the case of negotiated fixed-price con- 
tracts where the saving to the contractor cannot he accurately forecast. 
+ ” * * LJ * * 


(3) In order to insure that a concern possessing Government facilities without 
charge is not thereby placed in a favored position in competing for Government 
business, either as a prime contractor or a subcontractor, with relation to con- 
cerns possessing either a lesser amount of Government facilities or their own 
facilities, a suitable method for eliminating any eompetitive pricing advantage 
shall be employed. This may be accomplished (i) by charging a rental in a 
manner prescribed in this Section XIII, or (ii) in the price evaluation of com- 
petitive proposals, by adding to the proposedfcontract price of a concern possess- 
ing Government facilities without charge an evaluation factor consisting of an 
amount which it is estimated would equal such rental charge, or (iii) by any other 
available method which will give effect to the basic policy set forth in this para- 
graph 13-407 under the facts of the particular case. It is recognized that there 
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may be situations in which there is no need for charging rental or applying 
equalization factors to assure that the user possessing Government facilities is 
not thereby placed in a favored competitive position, as, for example, where the 
only competing concerns possess substantially the same amount of Government 
facilities on a no-charge basis for use in the performance of a proposed contract, 
or where the procurement is to be made from a sole source, or where the award is 
to be made on a basis in which the rental cost of Government-owned facilities is 
not a controlling factor. Where one of the methods authorized by this para- 
graph 13-407 is used to eliminate competitive advantage in the award of a 
contract for supplies or services, the contract file shall be documented to show 
the method employed. 


(4) Varying methods or techniques may be required to achieve equalization of 
competitive advantage in different industries or commodity areas, or by reason 
of the complexity of the facility pattern in contractors’ plants, or other con- 
siderations. [Whatever method or technique is used, it should conform to the 
basic policy of eliminating competitive advantage in pricing, and should do so ina 
manner consistent with the rental policy and considerations applicable to the 
use by contractors of Government facilities. Each Department shall adopt such 
procedures of administration and review as will accomplish the foregoing 
objectives. 


Although you correctly point out in your letter of October 21 that 
the contracting agency is under no compulsion to charge rental or 
apply equalization factors where competing concerns possess sub- 
stantially equal facilities in the determination of whether facilities are 
or are not equal is a matter, in the first instance, to be resolved by the 
procuring activity and to a large extent involves a subjective deter- 
mination. While our Office might disagree with the procuring ac- 
tivity in a given instance, we are inclined to accept such determinations 
absent clear evidence that the determination was arbitrary or un- 
founded. In the present case examination of the Hayes proposal indi- 
cates that Hayes proposed using certain Government-owned machinery 
having a total acquisition value of $183,393.30 while your firm proposed 
to utilize space in a Government-owned plant, having an acquisition 
value of $1,900,000. Under these circumstances the fact that the rental 
chargeable to Otis was more than double the rental chargeable to Hayes 
is prima facie evidence that the facilities were not equal in value. 

Concerning the selection of offerors for negotiation and award, 
ASPR 3-805.1(a) provides that : 


After receipt of initial proposals, written or oral discussions shall be conducted 
with all responsible offerors who submit proposals within a competitive range, 
price and other factors considered, * * * 


Apparent from the above excerpt is the conclusion that price is always 
a factor in Government procurement. Whether it will ultimately 
emerge as the dominant factor is, of course, rarely known in advance. 

With respect to the failure of the Air Force to specifically advise 
prospective offerors of all evaluation factors and to indicate the rela- 
tive importance attached to each, it is our opinion that sound procure- 
ment policy dictates this should be done. However, since we are aware 
of no such formal requirement, we are taking occasion to recommend 
to the Secretary of the Air Force that procedures in this area be re- 
viewed with a view to issuance of appropriate regulations on the 
subject, 
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We agree that there is merit to the argument that the rental payment 
called for in a facilities agreement does not always represent the Gov- 
ernment’s actual cost. However, we think it only fair and in accord- 
ance with sound accounting practice in estimating facility costs that 
factors such as depreciation, cost of self-insurance, loss of return on 
investment, unavailability for other use, and general administrative 
expenses be considered. To suggest that depreciation no longer con- 
tinues merely because the asset could have been fully depreciated over 
a certain period for tax purposes is to overlook the practical wasting 
and deterioration that usually occurs to any building or equipment 
over an extended period of years. The fact that the facility is not 
being used to the fullest extent possible at a given moment is no reason 
to assume that the Government contemplates that the facility will re- 
main idle indefinitely. 

Since the award has been made in good faith and in accordance with 
applicable regulations it would appear that the action taken represents 
a valid and binding contractual obligation. Cancellation at this late 
date probably would render the Government liable for costs incurred 
and would not be in the best interest of the Government. 


[.B-155716] 


Travel Expenses—Overseas Employees—Home Leave—Minimum 
Service Requirement—Reimbursement Basis 


An overseas employee whose wife and children returned to the United States 
prior to his eligibility for home leave, and at the time he became eligible for the 
home leave he had been divorced and had remarried, his second wife having 
traveled to his overseas station at his expense, is entitled upon agreeing to a 
second tour of duty to round trip travel for himself and round trip transportation 
for his lawful (second) wife, but he may not be reimbursed for the return travel 
to the United States of his first wife and children, the employee not having com- 
pleted the agreed period of overseas service prescribed by section 7 of the Admin- 
istrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-3, at the time of their 
return; however, according to Budget Circular A—56, “immediate family” mean- 
ing the members of an employee’s household, when two of his three children, 
whose custody he shares with his former wife, join his overseas household, the 
amount of their one-way transportation from the United States may be paid. 


To Betty F. Leatherman, Department of Commerce, February 2, 
1965: 


Your letter of November 23, 1964, with enclosures, requests our deci- 
sion concerning the entitlement of Mr. John R. Geyerman to reim- 
bursement for transportation of dependents between Bangkok, Thai- 
land, and the United States, under the facts and circumstances herein- 
after set forth. While you did not transmit a voucher with your re- 
quest for decision we have been advised that the sole reason for the 
failure to do so is the doubt concerning the proper amount to be 
claimed, and that you do in fact have a real and existing problem 
involving a voucher that will be submitted to you in the near future. 
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Under the circumstances we consider it appropriate to render the 
decision at your request. 


It appears from the information transmitted here that in August 
1962 the permanent station of Mr. Geyerman, an employee of the 
Department of Commerce, Bureau of International Business Opera- 
tions, Office of Trade Promotion, was changed from Washington, D.C. 
to Bangkok, Thailand. His wife and three children accompanied him 
to Bangkok. Thereafter, prior to the time the employee became eligi- 
ble for home leave travel at Government expense his wife and children 
returned to the United States at the expense of the employee. On 
June 3, 1963, Mr. Geyerman and his wife were divorced. Subse- 
quently, Mr. Geyerman returned to the United States at his own 
expense and on July 24, 1964, was remarried in San Francisco. In 
September 1964 his second wife joined him in Bangkok. Mr. Geyer- 
man’s return travel to Bangkok as well as the travel of his second 
wife from the United States to Bangkok also occurred at his personal 
expense. 

We understand that Mr. Geyerman is now eligible for home leave 
and you wish to know the extent of reimbursement to which he may 
be entitled on account of the return travel from Bangkok to the United 
States of his three natural children, his former wife, as well as whether 
he and his present wife now may receive round trip travel and trans- 
portation from Bangkok to the United States and return, incident toa 
period of home leave to the United States. Also, Mr. Geyerman seeks 
payment of the return travel cost from the United States to Bangkok 
of two of his natural children which we understand are in joint custody 


of Mr. Geyerman and his former wife. Mr. Geyerman says it is now 
his turn to have custody of the two children and that it is contemplated 
that his daughter Cheryl will reside with him as a member of his 
household in Bangkok for a period of approximately one year and 
that his son Larry will reside in Thailand with Mr. Geyerman to finish 
his last two years of high school and then return to the United States 
for his college education. 

Section 7 of the Administrative Expenses Act of 1946, as amended, 
5 U.S.C. 73b-3, is in part as follows: 


* * * Provided further, That expenses of round trip travel of employee and 
transportation of immediate family but excluding household effects, from their 
posts of duty outside the continental United States to the places of actual resi- 
dence at time of appointment or transfer to such overseas posts of duty, shall be 
allowed in the case of persons who have satisfactorily completed an agreed period 
of service overseas and are returning to their actual place of residence for the 
purpose of taking leave prior to serving another tour of duty at the same or 
some other overseas post, under a new written agreement entered into before 
departing from the overseas post * * * That when an employee returns his 
immediate family and household goods to the United States including its Terri- 
tories and possessions, at his own expense prior to his return and for other than 
reasons of public interest, the Government shall reimburse him for proper trans- 
portation expenses at such time as he acquires eligibility therefor. * * * 
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At the time the employee became eligible for round trip travel and 
transportation incident to taking leave in the United States his lawful 
wife was the one he married in San Francisco in July 1964. Hence, 
upon his agreeing to sign for another specified tour of duty in Bang- 
kok he would be entitled to round trip travel for himself and round 
trip transportation for his lawful (second) wife from Bangkok to the 
United States and return. 

There is no authority under which the employee may be reimbursed 
for the travel of his first wife and three natural children from Bang- 
kok to the United States, which travel occurred in June 1963, because 
at that time he had not completed his agreed period of service in 
Bangkok. When he did complete the agreed period of service he was 
divorced from his first wife and the three children no longer were 
members of his household since they had been residing with his former 
wife in the United States for more than a year prior to the time he 
completed the necessary waiting period. In such connection we note 
that the definition of the term “immediate family,” appearing in Bu- 
reau of the Budget Circular No. A-56, limits persons embraced within 
that term to those who are members of the household of the employee. 
Hence, at no time did the employee ever acquire eligibility for the 
transportation of his first wife and his three children from Bangkok 
to the United States. 

If the two natural children of Mr. Geyerman do, in fact, return to 
Bangkok with the employee to reside with him for the length of time 
indicated in the information transmitied here—approximately a year 
in the case of his daughter and longer in the case of his son—it is not 
unreasonable to regard such children as becoming members of the 
household of the employee at the time of their return with him and his 
second wife to Bangkok from the United States, and the amount of 
their one-way transportation from the United States to Bangkok prop- 
erly may be certified for payment. 

We note from copies of Foreign Service Travel Voucher No. 1980, 
dated August 27, 1962, paid by Michael M. Conlin, that the employee 
was reimbursed per diem for the travel of his first wife and three chil- 
dren from the United States to Bangkok. Since he was not entitled to 
reimbursement in accordance with Foreign Service Travel Regulations 
but rather under the Standardized Government Travel Regulations— 
the per diem payments were in error and should be withheld from the 
amounts otherwise payable to him. 


[B-147983] 
Travel Expenses—Military Personnel—Local Travel 


When members of the uniformed services travel by privately owned vehicles in 
and around the large metropolitan area of their permanent duty station which 
is not served by local common carrier to visit plants located in many munici- 
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palities surrounding the metropolitan area in administering the contracts of a 
corporation, and each member is assigned to an office in one of the plants main- 
tained as an integral part of the responsible activity, traveling from one office 
to another and from residence to an office other than his own, such travel is 
within the purview of 37 U.S.C. 408, and the members are entitled to reimburse- 
ment on a mileage basis incident to conducting official business within the limits 
of their duty station, as defined in paragraph 1150-10 of the Joint Travel 
Regulations, but the travel performed between plants within and outside the 
metropolitan area of the permanent duty station constitutes inter-station travel 
for reimbursement under 37 U.S.C. 404, pursuant to competent written orders. 


To the Secretary of the Navy, February 3, 1965: 


Further reference is made to a letter dated November 18, 1964, from 
the Under Secretary of the Navy in effect requesting a decision as to 
the proper application of our decisions reported at 35 Comp. Gen. 
677 and 41 td. 588, in the settlement of claims involving travel in and 
around the Boston, Massachusetts, area. The request was assigned 
Control No. 64-38 by the Per Diem, Travel and Transportation 
Allowance Committee. 

The Under Secretary says that on June 9, 1964, the Comptroller 
of the Navy forwarded to the Claims Division of this Office for settle- 
ment three claims involving travel between cities in the State of 
Massachusetts. The Under Secretary points out that the claims were 
accompanied by a letter dated May 25, 1964, from the Bureau of 
Naval Weapons Representative, Waltham, Massachusetts, which 
stated that local settlement of the claims was not made because re- 
imbursement was claimed under the provisions of paragraph 4250 of 
the Navy Travel Instructions, and the Navy Finance Office at Boston 
was of the opinion that.such provisions did not apply. 

The claims have been identified as the claims of Lieutenant Com- 
mander L. Resek (Z2-265-995); Lieutenant H. J. Dolan (Z2-265- 
996), and Lieutenant R. F. Vincent (Z2-265-997). Travel was by 
privately owned conveyance. Reimbursement was claimed at ten 
cents a mile. The vouchers had been approved at that rate as advan- 
tageous to the Government. Payment of the amounts claimed was 
authorized by settlements dated July 17, 1964, of our Claims Division. 
It appears that as a result similar claims are being filed. As an ex- 
ample, the Under Secretary has forwarded additional claims by 
Lieutenant H. J. Dolan and Lieutenant R. F. Vincent, and a claim by 
Commander L. L. Junod. 

The travel covered by the various claims was described in the letter 
from Bureau of Naval Weapons Representative, Waltham, as 
follows: 

2. This activity is assigned the mission of administering contracts with 


the Raytheon Company, in assigned plants, in the following locations in 
Massachusetts : 


Waltham, Lowell, Bedford, Wayland, Sudbury, Newton, North Dighton 


In each of the above piants, the BUWEPSREP maintains an office. These 
offices are not separate activities or branches, but are an integral part of the 
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activity which bears the organizational title BUWEPSREP Waltham. There- 
fore, travel from one such office to another, in fact, constitutes travel from 
one point within the assigned duty station to another point within the assigned 
duty station. 

3. As an administrative matter, each officer attached to this activity is 
assigned to an office in that location within the activity where his duties 
normally require him to spend the major portion of his time. However, travel 
from such headquarters, or in some cases direct from residence, to another office 
within the activity is frequently required. 


That letter further stated that the request for payment was based 
on the contention that the travel indicated was between points all of 
which (a) in the case of Raytheon Company locations are within the 
duty station as described in paragraph 2 above; or (b) in the case of 
Fargo Building, COMONE and M.I.T. are within the area adjacent 
to the duty station as defined in paragraph 4250-2, Navy Travel 
Instructions. 

The Under Secretary states, however, that question arises as to 
whether the travel in question is from a permanent duty station 
located in an office in one city to a temporary duty station located in 
an office in another city or between such duty stations, or, on the other 
hand, whether the travel is from one point to another point within the 
area of the permanent duty station on the basis that such area in- 
cludes all of the offices, The Under Secretary expresses the opinion 
that under our decisions mentioned above the inclusion of Waltham, 
Newton, Wayland, Sudbury and Bedford in the same or Boston area 
may be proper, but that the inclusion of Lowell and North Dighton 
is questionable. 

The pertinent statute, 37 U.S.C. 408, provides that a member of the 
uniformed service may be directed, by regulations of the head of the 
department or agency in which he is serving, to procure transporta- 
tion necessary for conducting official business of the United States 
within the limits of his station. It further provides that expenses 
so incurred by the member for train, bus, streetcar, taxicab, ferry, 
bridge, and similar fares and tolls, or for the use of privately owned 
vehicles at a fixed rate a mile, shall be defrayed by the department or 
agency under which he is serving, or the member shall be entitled to 
reimbursement for the expense. While general regulations relating 
to travel under this provision are contained in Chapter 4, Part K, of 
the Joint Travel Regulations, the area considered within or adjacent 
to a duty station is defined in paragraph 4250, Navy Travel Instruc- 
tions, as follows: 

2. AREA CONSIDERED WITHIN OR ADJACENT TO DUTY STATION. 
if the permanent or temporary duty station is located in an incorporated city 
or town, the area which is considered within or adjacent to such permanent or 
temporary duty station is the defined area of the city or town plus the surround- 
ing area that is served by local common carriers of that city or town. If the 
permanent or temporary duty station is not in an incorporated city or town, the 
area which is considered within or adjacent to such permanent or temporary 


duty station is the defined area of the station plus a surrounding area comparable 
to that of a duty station in an incorporated city or town. 


794-032 O-66—31 








448 DECISIONS OF THE COMPTROLLER GENERAL [44 


By letter of September 15, 1964, the Navy Finance Office, Boston, 
furnished information that the areas involved are not served by local 
common carriers of the permanent duty station. Such information 
was not furnished with the letters of May 25 and June 9, 1964. 

In 35 Comp. Gen, 677, we said that since section 2(m) of the act of 
September 1, 1954, 68 Stat. 1129 (now incorporated in 37 U.S.C. 408) 
concerns local transportation and was enacted independently of the 
Career Compensation Act of 1949, 37 U.S.C. 231 note, under which the 
limits of permanent duty stations are fixed by the Secretaries, it reason- 
ably may be concluded that the term “duty stations” as used in the 
phrase “within the limits of their duty stations” appearing in that sec- 
tion was intended to include the metropolitan area surrounding the 
official duty station ordinarily served by local carriers. In 41 Comp. 
Gen. 588, it was held, in pertinent part, as follows: 

* * * where the official station is located in a metropolitan area, the area 
served by local carriers ordinarily will be a proper guide in determining the area 
of travel for reimbursement under section 2(m). If the duty station is not 
located in a metropolitan area served by local carriers, then, of course, such 
guideline is not for application. In such cases reimbursement under secton 2(m) 
should be restricted to an area in the immediate vicinity of the duty station 


within which reimbursement for travel expenses under the 1949 act are pro- 
scribed by paragraph 6450 of the Joint Travel Regulations. 


While we have recognized in our prior decisions a legislative intent 
that the area of reimbursement for travel under section 2(m) of the 
1954 act would include the area in the immediate vicinity of the duty 
station as well as within the station, we find no basis for concluding 
that the limits of the member’s duty station would be other than as 
defined in the Joint Travel Regulations pursuant to 37 U.S.C. 411(d). 
Paragraph 1150-10 of these regulations provides that the limits of a 
member’s permanent duty station will be— 


* * * the corporate limits of the city or town in which the member is stationed, 
but if not stationed in an incorporated city or town, the official station is the 
reservation, station, or established area, or, in the case of large reservations, the 
established subdivision thereof having definite boundaries within which the 
designated post of duty is located. 


In view of such definition and since each of the 7 towns and cities men- 
tioned in the above-quoted letter of May 25, 1964, presumably has 
corporate limits, we find no legal basis for the view that travel from 
an office in one of the municipalities to an office in one of the other 
municipalities in fact constitutes travel between two points within the 
assigned duty station. 

It appears that the travel involved, except the travel to or from 
Lowell and North Dighton was to places located in what may be re- 
garded as in the metropolitan area of Boston. In these circumstances, 
even though it is reported that the areas involved are not served by 
local common carriers, we believe that such travel reasonably may be 
considered as having been performed in the vicinity of the duty sta- 
tion and reimbursement is therefore authorized under 37 U.S.C. 408. 
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With regard to Lowell and North Dighton, these places clearly are 
outside of the metropolitan area of Boston and reimbursement for 
travel between either of such places and the other locations in the 
Boston metropolitan area is not authorized under section 408. Such 
travel constitutes interstation travel for which reimbursement is au- 
thorized under section 404 of Title 37 of the United States Code and 
the pertinent regulations only when performed pursuant to competent 
written orders. In the case of Lieutenant Vincent, reimbursement for 
the travel from his headquarters, North Dighton, to Logan Airport 
and return is not authorized under section 408. Since the other travel 
was from his domicile, Holbrook, which may be regarded as located 
in the metropolitan area of Boston, to other places in such area reim- 
bursement therefor is authorized under section 408. Likewise, Lieu- 
tenant Dolan and Commander Junod are entitled to reimbursement 
on the same basis. While that part of our settlement of July 17, 1964, 
which allowed Lieutenant Dolan’s claim for travel to North Dighton 
and return and to Lowell and return was erroneous, the settlement will 
not be disturbed in view of the apparent misunderstanding in the mat- 
ter, but it is not to be regarded as a precedent. 

The 3 vouchers submitted are returned herewith, payment thereon 
being authorized on the basis stated above. 


[B-4906] 


Telephones—Pay Stations—Revenues—Disposition 


The commissions earned on telephone pay stations in the new Social Security 
Building occupied by the Bureau of Old Age and Survivors Insurance and fi- 
nanced from trust funds, which are also used for the reimbursement of operating 
costs, including maintenance and utilities, are for deposit in miscellaneous 
receipts, and B-4906 of October 11, 1951, precluding the deposit of telephone 
commissions to trust funds because they were in no way connected with the 
activities prescribed by law for the Bureau and were revenues in payment for 
a privilege is reaffirmed, the test as to whether the telephone commissions may 
be otherwise deposited is not the source of the funds bearing the cost of the 
public buildings and their maintenance, but whether the operation of the tele- 
phone pay stations may be considered an activity prescribed by statute for the 
agency involved. 


To the Secretary of Health, Education, and Welfare, February 4, 
1965: 


This is in reference to your letter of December 16, 1964, request- 
ing a decision relative to the disposition of commissions on telephone 
pay stations in the new Social Security Building in Woodlawn, Mary- 
land, occupied by the Bureau of Old Age and Survivors Insurance. 

The disposition of miscellaneous collections, including commissions 
on telephone pay stations, incident to operations of the Bureau of 
Old Age and Survivors Insurance was the subject of a decision of our 
Office dated October 11, 1951, B-4906, to the Administrator of the 
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Federal Security Agency. Concerning commissions on telephone pay 
stations it was pointed out in that decision that such revenue was only 
remotely, if at all, identifiable with the trust fund operations, and 
since the revenue does not result from trust fund expenditures it 
should continue to be deposited in the miscellaneous receipt account 
established as a repository for receipts received in return for a priv- 
ilege incident to the operations of a public building. 

For the reasons stated in your letter of December 16, and herein- 
after outlined, you request a decision on the following questions: 


1. Since the revenue from the pay stations is directly related to and produced 
by operations of the two Trust Funds, does authority exist to deposit these 
commissions to the credit of these Trust Funds rather than the General Fund 
of the Treasury? 

2. If the answer to the above is in the affirmative, does there exist authority 
for retroactive adjustment to properly deposit to the credit of the Trust Funds 
the telephone commissions from January 1960 through the present date? 


You state that in January 1960 the Bureau of Old Age and Sur- 
vivors Insurance moved into the new Social Security Building in 
Woodlawn, Maryland. Construction of the building, it is stated, was 
financed solely with monies derived from the Federal Old-Age and 
Survivors Insurance Trust Fund. Part of the building cost was sub- 
sequently reimbursed to this trust fund from the Federal Disability 
Insurance Trust Fund. It is also stated that the cost of operating the 
building, including maintenance and utilities, is being financed by 
these trust funds through reimbursements to the General Services Ad- 
ministration which operates the building. 

Concerning the telephone pay stations you say there are over 80 for 
the personal use of employees in the new building and that five of 
these are booths provided by the telephone company and all others are 
alcoves built in the walls at appropriate locations. The electricity for 
the pay station lights and the necessary cleaning and maintenance 
costs are included in the reimbursement to the General Services Ad- 
ministration for operation of the Social Security Building. 

The basic principle involved in the decision cited in your letter 
which precluded the deposit of telephone commissions to the trust 
funds is that the receipts derived from the installation of pay tele- 
phones in buildings used by the Bureau of Old Age and Survivors 
Insurance were in no way connected with the activities as prescribed 
by law for the Bureau. Such revenues were considered as a payment 
for a privilege and therefore required to be covered into the general 
fund of the Treasury as miscellaneous receipts. See 5 Comp. Gen. 
354, and 14 id. 203. The test as to whether such commissions may be 
otherwise deposited is not the source of funds bearing the cost of public 
buildings and the maintenance thereof, but it is whether the operation 
of telephone pay stations may be considered as an activity prescribed 
by statute for the agency involved. Since the facts stated in your let- 
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ter of December 16 do not support a conclusion that this test has been 
met our decision of October 11, 1951, B-4906, is affirmed and your 
first question is therefore answered in the negative. As your second 
question is based upon an aflirmative answer to the first, consideration 
thereof is not required. 


[B-152684] 


Contracts—Data, Rights, Etc.—Use by Government—Research and 
Development v. Supply Contracts 

The fact that engineering data disclosing the design and specifications privately 
developed by a contractor at its own expense was furnished to the Government 
under a negotiated supply contract rather than under a research and develop- 
ment (R&D) contract, where the Government pays for the development of 
the end product, does not preclude the use of the data for competitive bidding, 
the restrictive markings on the data delivered with the bidder’s proposal hav- 
ing been submitted for the sole purpose of preparing the request for proposals, 
subsequent data furnished during the negotiation of the contract not bearing 
the legend, and the “Reproduction and Use of Technical Data” clause of the 
contract authorizing the Government to reproduce, use and disclose the data, a 
clause construed in the “Pike memorandum” as establishing the Government's 
right in data for governmental purposes, including competitive procurement. 
unless specifically restricted, applying to supply as well as R&D contracts; 
therefore, under the contract considered by the parties to be more than the 
usual supply contract, the Government is not restricted from using the data 
furnished. 


To F. Trowbridge vom Baur, February 5, 1965: 


Further reference is made to your letter dated October 14, 1963, and 
the supplemental correspondence submitted by you protesting on be- 
half of Space Corporation, Dallas, Texas, against the use of jet en- 
gine test stand engineering data for competitive procurement purposes 
under invitation for bids No. 41-608-63-400 (IF B-400) issued March 
5, 1963, by Kelly Air Force Base. The ground of the protest is that 
such data was acquired from Space Corporation on a restricted basis 
under contract No. AF 14(604)-5353 (hereinafter referred to as con- 
tract 5353) dated November 20, 1956, and therefore may not be used 
for competitive procurement purposes. Pending consideration and 
determination of this protest the requirements of IF B-400 have been 
otherwise satisfied and the invitation has been withdrawn. A deter- 
mination of the matter has been requested, however, as additional 
procurements are anticipated which may require use of the engineer- 
ing data in question. That the jet engine test stand was developed 
and designed by Space Corporation on its own initiative and at its 
own expense apparently is not contested, but opposing positions have 
been vigorously maintained regarding the data rights conveyed by 
contract 5353 and the matter has been the subject of extended con- 
sideration and discussions with representatives of the procurement 
agency as well as of your office. 
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It is the position of Space Corporation, as stated in reply memo- 
randum submitted March 6, 1964, that the data and drawings in ques- 
tion were furnished pursuant to a confidential relationship created 
by the Government’s acceptance of a confidential proposal by the 
corporation dated September 5, 1956, disclosing the design and speci- 
fications of a new type “Universal Test Stand and Conversion Kit” 
developed by the corporation for testing jet engines; that this con- 
fidential relationship was expressly confirmed by Air Force represent- 
ations to the corporation during the ensuing procurement negotia- 
tions, and that the very terms of the resulting contract itself “ex- 
plicitly recognized the Air Force’s confidential duty and further pro- 
vided by necessary implication that the engineering data to be fur- 
nished under the contract would not be used for competitive procure- 
ment.” It is contended that Air Force disclosure and use of such data 
for competitive procurement purposes would constitute a breach of 
both the confidential relationship and the provisions of contract 5353 
and therefore none of the engineering data furnished under the cor- 
poration’s technical proposal of September 5, 1956, and contract 5353 
should be used for competitive procurement without the written con- 
sent of the corporation. 

In support of this position, you allege in your letter of December 14, 
1964, that contract 5353 was a supply contract; that a supply contract 
is essentially different in intent and purpose from a research and devel- 
opment (R&D) contract.and therefore the interpretation set forth in 
the “Pike memorandum” of the “Reproduction and Use of Technical 
Data” clause when used in a research and development contract, relied 
upon by the Air Force, is not controlling here. We agree with your 
statement that: 


When the Government procures and pays for the development of an end product 
under a research and development contract, the Government should be regarded 
as the owner of whatever trade secrets or proprietary data concerning the design 
or manufacture of such end product which comes into being in the course of such 
development, unless the contract expressly provides otherwise. * * * 


The Government’s position, you explain, is analogous under such cir- 
cumstances “to the right of the private employer to the full ownership 
of inventions made by his employee hired to invent in the course of 
that employment” as supported by the statement “A term of the 
agreement necessarily is that what he is paid to produce belongs to 
his paymaster” made by the Supreme Court in United States v. 
Dubilier Condenser Corp., 289 U.S. 178, 187 (1933), citing Standard 
Parts Co.v. Peck, 264 U.S. 52 (1924), 32 A.L.R. 1033. You also refer 
to the discussion of Standard Parts Co. in the dissenting opinion of 
Mr. Justice Stone in Dubilier Condenser Corp., supra, at 289 U.S. 216, 
and you conclude: 


* * * Accordingly, in this context, the Technical Data Clause should not fore- 
close use of data produced under such an R&D contract for competitive procure- 
ment of the end product developed under the contract, particularly when the 
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Government also would acquire at least a royalty-free license to use, for cum- 
petitive procurement, any data developed in connection with any invention, 
improvement or discovery conceived or first reduced to practice in the 
performance of any experimental, developmental, or research work under such a 
contract. * * * 


You contend “This tends to show that, notwithstanding the proviso, 
‘governmental purposes’ as used in the Technical Data Clause in an 
R&D contract would embrace use of data for competitive procurement 
purposes” but that “None of these considerations ordinarily is 
applicable to supply contracts.” 

You urge that a radically different question is presented where, as 
here, a supply contract is involved and the Government, “having 
neither paid for the development of the end product and the related 
trade secrets and proprietary data, nor having expressly purchased 
unlimited rights to the contractor’s trade secrets and proprietary data 
in such privately developed end product, relies on the Technical Data 
Clause included in such a contract and on the Pike memorandum for 
the proposition that the Government may use the data furnished under 
the contract to reproduce the end product by competitive procure- 
ment.” You contend that first, “this is a contradiction in terms,” 
second, “in this context, the ambiguities of the Technical Data Clause 
should be construed against the Government as the author of the 
clause,” citing W. H. Edwards Engineering Corp. v. United States, 
161 Ct. Cl. 322, and third, “the Government cannot acquire the rights 
claimed unless in a given case the evidence plainly shows that the 
Government intended to procure unlimited rights in the data through 
the inclusion of this clause in a supply contract, and clearly communi- 
cated such intention to the contractor while the contract was being ne- 
gotiated” citing 41 Comp. Gen. 148, 159 (1961). 

You urge further in your letter of December 14, 1964, that “the 
ambiguities of the Technical Data Clause included in a supply contract 
at the very least make it necessary to examine the contract as a whole 
and the surrounding circumstances” and that in the instant case such 
an examination shows without contradiction the following signficant 
facts: 


1. The end product (the universal test stands) was developed solely at the 
expense of Space Corporation. 

2. In the negotiation of Contract 5353 there was no expression of purpose by 
the Government’s representatives to purchase or acquire unlimited rights in 
Space Corporation’s trade secrets and proprietary data relating to the test stands. 

3. The contract price did not include a penny for the purchase of any such 
rights nor did it reimburse Space Corporation for its costs of developing the 
test stands. 

4. The redetermined contract price of approximately $60,000 for the engineer- 
ing data provided under the contract (Contract Items 19 & 20) did not even cover 
the Contractor’s direct labor costs (13,278 hours for drafting services and 10,625 
hours for engineering labor) exceeding $76,000 of producing the data, that is, 
of preparing approximately 200 detailed design drawings of the test stands 
required by the contract. Such figure of $60,000 did not include a penny for the 
purchase or acquisition of the Contractor’s trade secrets or proprietary data in 
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the test stands or for reimbursement of the Contractor’s R&D costs in developing 
the test stands. 


5. The contract incorporated by reference the confidential relationship of the 
parties, and specifically incorporated Space Corporation’s restrictive legend on 
the basic drawings setting forth the trade secrets, prohibiting their use for 
competitive procurement. 


6. The contract specifications set forth intended uses of the data exclusive of 
use for competitive procurement. 


These factors, you contend, wholly differentiate the instant case “with 
its supply type contract and its special and peculiar facts, from the 
R&D contract situation to which the Pike memorandum was solely 
designed to apply.” And, in conclusion, you state that: 

* * * it would be grossly unfair for the Government now, by subtlety and 
indirection, and as an afterthought that the Government would not pay a penny 
for them, and after some five years of acquiescence by the Government in the 
Contractor’s openly stated position that they were not purchased, to be permitted 
to claim that the trade secrets were obtained by a clause which, as interpreted 


by the Pike memorandum, was never intended to apply to our situation or any- 
thing resembling it, but only to the very different situation of R&D contracts. 


On the other hand, the Department of the Air Force asserts that 
at no time during the discussions in September 1956 did the corpora- 
tion manifest any intention to limit the rights of the Government in 
the data to be procured under the contract; that the resulting request 
for proposals called for the delivery of engineering data and drawings 
as a priced contract line item without any express limitation on the 
use thereof; also, that the request for proposals (RFP) contained the 
clauses then prescribed in the Armed Services Procurement Regula- 
tion (ASPR) for the acquisition of unlimited rights in data, i.e., 
clause 46 of the General Provisions granting to the Government “the 
right to reproduce, use, and disclose for governmental purposes” all 
of the drawings and data specified to be delivered under the contract, 
together with the standard patent rights clause providing for the 
acquisition of a royalty-free license to practice any invention conceived 
or reduced to practice in the performance of any experimental, devel- 
opmental, or research work called for or required under the contract, 
and that “it was the intention of the Air Force personnel negotiating 
the Contract * * *, and the opinion of all Air Force personnel sub- 
sequently concerned with this matter that the Air Force purchased 
the Drawings and all rights and interests pertaining thereto.” The 
Department’s position is that the right to reproduce and use the draw- 
ings in question was acquired under the provisions of clause 46 of the 
contract “for any valid governmental purpose whatsoever” and there- 
fore the use of the drawings and engineering data in a competitive 
procurement “is proper and lawful and is not in violation of any legal 
interest or right of Space Corporation.” 

It is pointed out in the Air Force letter of November 18, 1963, that 


“Although the figures submitted by the Corporation as part of 
Exhibits ODMSB-9-8-1 and 2 in support of its unsolicited proposal 


bore a restrictive legend, the Corporation did not place any restrictive 
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marking on the Drawings delivered pursuant to Items 19 and 20 of 
the Contract” and “Similarly, revisions to these drawings, subsequently 
provided at Air Force request were devoid of any restrictive marking.” 
And in its letter of June 3, 1964, it is stated in part as follows: 


* * * the Air Force does not deny that it received Contractor’s proposal of 
September 5, 1956, and that the figures accompanying this proposal contained 
restrictions upon their use. These figures were stated to be “The Property of 
Shaw & Estes” and were then delivered to the Air Force on a confidential basis— 
a not uncommon practice—initially for the sole purpose of evaluating the Con- 
tractor’s proposal, and if the proposal was considered acceptable, for the addi- 
tional purpose of preparing an RFP to the Contractur. This policy of protecting 
information submitted as part of a contractor’s proposal is presently set forth in 
ASPR 3-506.1, and 9-202.6 and is considered a necessary procedure in the 
procurement process. 


Considerable emphasis is placed by the procuring agency on the 
theory adopted by the “Pike memorandum” in interpreting the data 
clause of the contract there involved, which is related in a letter of 


November 5, 1964, from the Office of General Counsel, Department of 
Defense, as follows: 


In response to a request from the Army, Assistant Secretary of Defense Thomas 
Pike issued an interpretation of the “Reproduction and Use of Technical Data” 
clause in July 13, 1955. In essence, the Pike memo stated: 

(1) that the Government acquired the right to reproduce, use, and disclose 
data required to be delivered under the contract, and thus subject to the 
clause, for governmental purposes, 

(2) that governmental purposes included competitive reprocurement, and 

(3) that the clause itself does not affect in any way the Government’s 
otherwise established right to reproduce the item procured. 

The theory of the opinion was that the clause established the Government’s rights 
in data and that the Government had a plenary, or common law right to reproduce 
any item procured under a contract unless the contract specifically restricted 
the Government’s right to do so. The memorandum explained that the last words 
of this proviso: 


* * * “provided, however, that nothing contained in this paragraph shall 
be deemed, directly or by implication, to grant any license under any patent 
now or hereafter issued or to grant any right to reproduce anything else 
called for by this contract.” 
were added to the clause at the instance of the Manufacturer's Aircraft Associ- 
ation only to show that the clause, which was addressed solely to establishing 
the Government’s rights in technical data, did not go beyond the common law 
with respect to the right to reproduce articles procured under the contract. The 
contractor’s argument that the proviso limits the right to use data for “govern- 
mental purposes” to uses not including competitive reprocurement is, to us, com- 
pletely misguided. It is nat this clause which establishes the right to reproduce 
the article, but the common law right to do so, unless the contract specifically 
limits that right. We see no way in which the Space Corporation contract can 
be so construed to limit the Government’s right to reproduce the test stands. 


In opposition to your contentions, it is urged in the letter of Novem- 
ber 5, 1964, that the “Pike memorandum” interpretation of the data 
clause should prevail whether such clause is used in research and de- 
velopment contracts or in supply contracts on the following basis: 


It is also argued that this data clause, and the Pike memorandum interpreta- 
tion of it, would establish unlimited rights in data only when the clause was used 
in a research and development contract. It is true that the clause is directed in 
the ASPR for use in development contracts and that the Pike memorandum 
relates to use of the clause in research and development contracts. One reason 
for that is that the normal use of the clause was in research and development 
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contracts; another is that the Pike memorandum was written with reference to 
a 1952 interpretation of the data clause prior to being set apart as ASPR 9-112, 
i.e. when the clause was paragraph (d) in the Patents Rights clause which was 
directed for use only in R&D contracts. But there is no escaping the fact that 
the Government has always interpreted the clause as establishing unlimited 
rights in data. 

It seems to us that the distinction as to whether the contract is a development 
contract loses significance in a case in which data which is the result of an 
earlier development is specifically procured and paid for in a supply contract. 
Indeed, there was no standard clause, other than the “Reproduction and Use 
of Technical Data” clause, to use in such circumstances when it was desired to 
establish the Government’s unlimited rights in data. 


Thus, the primary contention of the Air Force is that the intention 
of the parties was clearly expressed by clause 46 of contract 5353, 
whereas your contention is that this clause is ambiguous and should 
be construed less favorable to the Government which drafted it. In 
this connection, we adhere to the principles set out in our decision in 
the Aircraftsmen case to which you have made reference, 41 Comp. 
Gen. 148, at page 150. It was there stated, in general, that the United 
States as a contractor must be treated as other contractors under anal- 
ogous situations; when problems of the interpretation of its contracts 
arise the law of contracts governs; that the intent and meaning of a 
contract are not to be determined by the consideration of an isolated 
section or provision thereof, but that the contract is to be considered 
in its entirety, and each provision is to be considered in its relationship 
to other provisions and in the light of the general purpose intended 
to be accomplished by the contracting parties. 

When the right of the Government to use contractor-furnished draw- 
ings and technical data for competitive procurement purposes has 
been challenged, we have recognized and applied the well-established 
rule that, independent of the law applicable to patents and copyrights, 
the owner of proprietary information or trade secrets is entitled to 
appropriate relief against the use or disclosure thereof in violation of 
a confidential or contractual relationship, and that a nondisclosure 
agreement or contract may be implied from the particular circum- 
stances involved. See our decisions B-150369, August 22, 1963, 43 
Comp. Gen. 193; B-149295, January 8, 1963, 42 Comp. Gen. 346; 
B-148376, July 24, 1962; B-136916, August 28, 1961, 41 Comp. Gen. 
148, and the authorities cited therein; also the cases collected in the 
annotation in 170 A.L.R. 449-500. 

The available record in this case discloses that during the period 
1953-1956 Shaw & Estes, the predecessor of Space Corporation, de- 
signed and developed a “Universal Test Stand and Conversion Kit” 
capable of testing the performance of virtually all types and models 
of jet engines then in the Air Force inventory by a single test device 
or facility. Prior to this development separate test facilities were 
procured for each type or model of jet engine tested. At a conference 
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in August 1956 Shaw & Estes made a detailed presentation and dis- 
closure of the “Universal” test stand to Air Force officials at Topeka 


Air Force Depot. In response to the interest expressed at this con- 
ference the corporation thereupon submitted a detailed technical pro- 
posal dated September 5, 1956, which included 20 drawings (figures 
390-1 through 390-20) each stamped with the following restrictive 
legend : 

THIS DRAWING IS THE PROPERTY OF SHAW & ESTES AND POSSES- 
SION THEREOF NEITHER CONFERS OR TRANSFERS ANY DESIGN OR 


TECHNICAL INFORMATION SHOWN THEREON WITHOUT WRITTEN 
CONSENT OF SHAW & ESTES. 


Following a study of the design specifications and the current Air 
Force need a determination was made to negotiate a contract with 
Shaw & Estes on a sole-source basis. Several meetings were held dur- 
ing the period September 5 through October 1, 1956, between Mr. Ellie 
Jones, sales manager, and other Shaw & Estes personnel and Govern- 
ment representatives, Charles D. Barkhurst, ODM; Harland D. Brit- 
tain, ODM; J. L. Wright, contracting officer, ODPCS (Chief, Special 
Equipment Branch), and R. A. Moody, ODPC, Deputy Chief, Con- 
tract Division. At these meetings further engineering details were 
worked out which resulted in the exhibits ODMSB-9-8-1 and 
ODMSB-9-8-2, dated September 8, 1956 (but actually revised several 
times subsequent to that date), setting out the respective scope, general 
description and specifications and requirements for “Test Stand, 
Turbo-Jet Engine, 20000# Thrust Capacity, Single-Unit, Universal, 
Semi-Portable; * * * Shaw and Estes P/N 391-100” and for the con- 
version kit “Shaw and Estes P/N 392-100.” Item descriptions, deliv- 
eries and other details were also negotiated for use in preparing request 
for proposals RFP 14-604 -57-5234 which was issued October 1, 1956. 
The signed proposal of Shaw & Estes dated October 12, 1956, provided 
for a fixed-price-redeterminable contract. Following further negotia- 
tions the proposal was accepted November 20, 1956, by J. L. Wright, 
Air Force contracting officer, and was designated contract No. AF 
14(604)-5353. 

Among the 26 items specified, including control panels and spare 
parts, operation and service manuals, ete., the contract. schedule called 
for delivery of the following: 


Item 1-19 each at a unit price of $35,142.28 


Test Stand, Turbo-Jet Engine, 20000# Thrust Capacity, Single-Unit, Universal, 
Semi-Portable; for testing (with addition appropriate Engine Control Panel) 
Turbo-Jet Engines J33, J35, J47, J48, J57, J65, J71, J73, all models in Air Force 
inventory as of 30 Aug 56; in accordance with Exhibit OD MSB-9-8-1, 8 Sept 56; 
Shaw and Estes P/N 391-100. * * * 


Item 2-22 each at a unit price of $29,076.78 


Kit, Conversion, Test Stand, Turbo-Jet Engine, 20000# Thrust Capacity, Single- 
Unit, Universal, Semi-Portable; * * * in accordance with Exhibit ODMSB-9- 
8-2, 8 Sept 56; Shaw and Estes P/N 392-190, * * * 
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Item 19, separately priced at $21,587.09 


Engineering Data covering Item 1; in accordance with Table 250 (MCP 71-506, 
12 Jun 56) hereof; complete set of reproductions of all Drawings and Data Lists, 
as described in 1.a.(1) of Table 250 (not revisions of sets furnished under 
previous Air Force contracts) ; complete set of reproductions of Spare Parts 
Application Data List, as described in 1.d.(1) of Table 250 (not revisions of sets 
furnished under previous Air Force contracts) ; to include Drawings and Data 
Lists, and Spare Parts Data Lists for each of Items 3 thru 9 hereof, referenced 
articles only. 

Item 20, separately priced at $24,333.84 


Engineering Data covering Item 2; in accordance with Table 250 (MCP 71-506, 
12 Jun 56) hereof; complete set of reproductions of all Drawings and Data Lists, 
as described in 1.a.(1) of Table 250, except that data identical to that fur- 
nished in Item 19 need only be identified and referenced ; complete set of repro- 
ductions of Spare Parts Application Data List, as described in 1.d.(1) of Table 
250, except that data identical to that furnished in Item 19 need only be identified 
and referenced; to include Drawings and Data Lists, and Spare Parts Data Lists 
for each of Items 3 thru 9 hereof, referenced articles only. 


Clause 46 of the General Provisions of the contract provided as 
follows: 


46—REPRODUCTION AND USE OF TECHNICAL DATA 


The Contractor agrees to and does hereby grant to the Government, to the full 
extent of the Contractor’s right to do so without payment of compensation to 
others, the right to reproduce, use, and disclose for governmental purposes 
(including the right to give to foreign governments for their use as the national 
interest of the United States may demand) all or any part of the reports, draw- 
ings, blueprints, data, and technical information specified to be delivered by 
the Contractor to the Government under this contract; provided, however, that 
nothing contained in this paragraph shall be deemed, directly or by implication, 
to grant any license under any patent now or hereafter issucd or to grant any 
right to reproduce anything else called for by this contract. [Italics supplied.] 


The use of clause 46 in R&D contracts was prescribed by paragraph 
9-112 set forth in the 1955 Edition of ASPR, in effect when contract 
5353 was negotiated, providing as follows: 

9-112 Technical Data in Research and Development Contracts. The clause 


set forth below shall be included in all contracts for experimental, developmental, 
or research work : 


REPRODUCTION AND USE OF TECHNICAL DATA 

The Contractor agrees to and does hereby grant to the Government, to the 
full extent of the Contractor's right to do so without payment of compen- 
sation to others, the right to reproduce, use, and disclose for governmental 
purposes (including the right to give to foreign governments for their use 
as the national interest of the United States may demand) all or any part 
of the reports, drawings, blueprints, data, and technical information speci- 
fied to be delivered by the Contractor to the Government under this contract ; 
provided, however, that nothing contained in this paragraph shall be deemed, 
directly or by implication, to grant any license under any patent now or 
hereafter issued or to grant any right to reproduce anything else called for 
by this contract. 


Cf. ASPR revisions issued March 26 and April 9, 1957, during the 
contract period, prescribing clauses for procuring “Rights in Data— 
Unlimited” and “Rights in Data—Limited” under paragraphs 9-203.1 
and 9-203.2, respectively, to be used in R&D contracts and supply 
contracts in accordance with the policy stated in paragraph 9-202. 
There seems to be little room for disagreement that the language of 
the “Reproduction and Use of Technical Data” clause itself, clause 46 
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of the contract, may not reasonably be construed as evidencing an 
intention to impose restrictions on the Government for the benefit 
of the contractor, that is, this clause does not expressly provide nor 
imply that the Government may not use data specified for delivery 
for such purposes as may be found appropriate or necessary to carry 
out its usual “governmental” functions which would generally include 
competitive procurement. For the reasons stated by you and set forth 
in the “Pike memorandum” this interpretation of the clause seems 
inescapable when included in an R&D contract. And, in our opin- 
ion, the fact that the use of this clause was prescribed by ASPR for 
R&D contracts without reference to other types of contracts, properly 
may not be regarded as a restriction on its use in supply contracts 
or justify a different interpretation when so used in the absence of clear 
evidence reasonably establishing it was intended by the parties. 

This brings us to the precise questions we feel are at issue in this 
case: (1) whether the legend on the drawings submitted with the 
contractor’s unsolicited proposal and incorporated into the contract 
may be regarded as an express contractual restriction on the use of 
the data purchased, and (2) if not, whether the purpose and terms of 
the contract and the facts and circumstances under which the data 
was furnished and acquired, considered together, may give rise to an 
implied nondisclosure agreement whereby the Government is under an 
obligation not to disclose such data to the contractor’s competitors 
without its consent. This latter possibility apparently was not con- 
sidered in the “Pike memorandum.” From a careful consideration 
of all the information av 7 evidence submitted we are of the view that 
a negative answer to both of these questions is required. 

With respect to the first question, it is seen that by its own language 
the legend placed on the drawings submitted with the contractor’s 
unsolicited proposal was applicable only to those drawings, and there 
is no express reference to the legend in items 19 and 20 covering the 
engineering data specified for delivery as end items under the contract. 
Moreover, the record of the contract negotiations fails to show that 
the contractor asserted or otherwise indicated an intention that the 
legend on these drawings was to be extended to the engineering data 
specified for delivery, nor was this or any similar restrictive legend 
placed on any of the engineering data delivered under the contract. 
Hence, we do not believe this legend may reasonably be regarded as 
an express contractual restriction on the use of the data purchased. 
In this connection, compare the 1955 Edition of ASPR, revision No. 
17, dated September 7, 1956, which added a new paragraph 3-109 
re! ting to “Restrictions on Disclosure of Data in Proposals” and 
paragraph 3-506.1 carried into the 1963 Edition of ASPR. 

With respect to the second question, although contract 5353 was 
written on a standard supply contract form, as distinguished from 
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the ferm used for the typical R&D contract, it called for services and 
supplies required to manufacture and furnish complex technical hard- 
ware and engineering data based in substantial part on performance 
specifications, and was modified by at least 25 supplemental agreements 
during its performance period of approximately five years, final pay- 
ment being made on May 1, 1962. The contract file shows that on 
October 4, 1956, amendment No. 1 to the RFP was issued providing 
for the addition of a clause pertaining to Government-furnished data, 
in material part, as follows: 


2. The following clause shall be added as SPECIAL PROVISIONS. 
S. GOVERNMENT FURNISHED DATA: 

a. The Government shall furnish to the Contractor within 30 days after 
date of award, for use in connection with and under the terms of 
this contract, a complete list of all models of turbo-jet engines to be 
tested by the test equipment to be furnished hereunder (all models 
of each engine covered as were in Air Force inventory as of 30 August 
1956), and such other technical data pertaining to the testing require- 
ments of said models and engines as the Contractor may request and 
as may reasonably be required for the engineering development and 
the production of the test equipment to be furnished hereunder.” 
[Italics supplied.] 


See, also, the contracting officer’s determination and findings dated, 
April 2, 1957, for procuring additional items under the contract with- 
out competition where he stated in part: “I hereby find as follows: 
Said Test Stand is now under development and production under said 
Contract AF14(604)-5353.” 

Thus, the RFP as issued and amended, the inclusion of the “Patent 
Rights” and the “Data” clauses, the history of the various supplemen- 
tal agreements and actions taken thereunder disclosed by the record, 
all seem to indicate—and we think reasonably require the conclusion— 
that the contract. was considered by the parties as being more than 
the usual “supply” contract. The parties contemplated and the con- 
tract provided for the development and production of the test stands 
together with the engineering data specified, which was to be supple- 
mented by the Government and subject to revisions necessitated by its 
particular requirements. Its purpose and characteristics were sub- 
stantially the same, in many respects, as those of an R&D contract. 
Furthermore, in our opinion, we do not have a situation here where 
the record disclosed that the contractor had been led to believe by 
assurances of responsible procurement officials that data specified for 
delivery under the terms of the contract would be held confidential 
and would not be disclosed to the contractor’s competitors, as in the 
AirCraftsmen case, 41 Comp. Gen. 148, and the Hagle Crusher Com- 
pany case, 43 Comp. Gen. 193. Nor do we feel that the subsequent 
procurements from the contractor and the correspondence referred 
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to by you and by the Air Force relative to the rights in the data deliv- 
ered under contract 5353, considered with all of the other facts and 
circumstances of this case as a whole, afford an adequate basis for 
holding that there is an implied obligation restricting the Government 
from using such data for competitive procurement purposes. 


[B-155640] 


Bids—Patents, Etc., Item—Indemnity Clause Exception 


The exception taken by a low bidder to the patent indemnity clause of the in- 
vitation evidencing the clause was unacceptable to the bidder is not merely a 
“request” to delete the clause from the contract to be awarded but is a condition 
to the acceptance of the contract that qualified the bid, and the rejection of the 
nonresponsive bid was justified, the precise meaning of the word “request”, 
which in its ordinary sense is precatory and not mandatory, depending on the 
circumstances in which used, having been stated as part of the bid it is tanta- 
mount to a requirement the bidder could exact under any resulting contract ; 
therefore, in the absence of a clearly expressed intent to accept a contract sub- 
ject to the patent indemnity clause, the exception is not an expression of prefer- 
ence, but is a bid qualification affecting the price of the bid and giving the low 
bidder an advantage over other bidders, and the contracting officer is not au- 
thorized to waive as a minor deviation the deletion of the patent indemnity 
clause intended to protect the Government from the risk of patent infringement. 


To the ACF Electronics Division, ACF Industries, Incorporated, 
February 5, 1965: 


Reference is made to your letter dated November 20, 1964, with 
enclosures, protesting the award of a contract to any firm other than 
your corporation under invitation for bids No. 123-51750A-65 issued 
by the Department of the Navy, Navy Purchasing Office, Los Angeles, 
California. 

The invitation requested bids to be opened October 8, 1964, for 
furnishing 30 each (amended to 31) “transponder, radar beacon, C- 
band,” Temco electronics model HRT-4 “or equal” and in accordance 
with Pacific Missile Range specification RAN-RTD-DPN 12160, 
dated December 22, 1960, as amended. The Navy Purchasing Office, 
Los Angeles, California, on September 15, 1964, forwarded a synopsis 
of this proposed procurement for publication in the Commerce Busi- 
ness Daily and on September 18, 1964, the invitation was issued to 42 
sources, all of whom were manufacturers of electronic equipment of 
the type here involved. 

Your bid dated October 7, 1964, offered to furnish the equipment at 
$3,800 per unit for a total price of $117,800. The next lowest bid 
was $5,570 per unit for a total of $172,670. In your transmittal letter 
of the same date, which became part of your bid, it was stated: 


We have reviewed the associated terms and conditions and request that ASPR 
Clauses 9-108.1 and 9-103.2, Patent Indemnity, which are incorporated into 
this IFB by reference (see Section 6.2) be deleted. The items to be delivered 
hereunder are intended for end use in governmental applications. Design and 
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development for optimum performance and reliability has been/will be performed 
without prior art search and without limiting design restrictions for conflicting 
patent rights pursuant to the Government’s authorization and consent. Other- 
wise, all terms and conditions are acceptable. 


Furthermore, your bid failed to include any descriptive literature 
in accordance with the provisions of the “brand name or equal” 
clause of the Armed Services Procurement Regulation, paragraph 1- 
1206.3(b) included by reference in section 6.0 of the invitation for bids 
which reads in part as follows: 

* * * the bidder must furnish as a part of his bid all descriptive material (such 
as cuts, illustrations, drawings, or other information) necessary for the pur- 
chasing activity to (i) determine whether the product offered meets the require- 
ment of the Invitation for Bids and (ii) establish exactly what the bidder 


proposes to furnish and what the Government would be binding itself to purchase 
by making an award. 


Although your bid was the lowest received as to price, it was re- 
jected by the contracting officer as being nonresponsive in that it took 
exception to the patent indemnity clause and you failed to furnish 
any descriptive material as required under the invitation. 

It is your contention that you merely “requested” that the patent. 
indemnity provision be deleted from the contract terms and that this 
did not. constitute a condition to your acceptance of an award of a 
contract. However, in our view your comments implied more than 
just a request. While in its ordinary sense the word “request” is 
precatory, not. mandatory, its precise meaning must depend upon the 
circumstances in which it is employed. It is reasonable to construe 
the language in the letter transmitting your offer in the light of your 
purpose to bid on the advertised requirements of the invitation and 
to consider the “request” stated in connection with the offer as a part of 
it, tantamount to a requirement, especially since you were in a position 
to exact compliance with the object of the request as a provision of 
any resulting contract. If, as now contended, the intent. of the request 
was merely to express a preference and you would have accepted the 
contract subject to the provisions of the patent indemnity clause as 
contained in the invitation to bid, such intent should have been clearly 
expressed. In the absence of such a clarification, we are of the opinion 
that your request constituted a bid qualification. See B-124572, Jan- 
uary 11, 1956. Moreover, in view of the fact that you stated you had 
not performed a search of the prior art with respect to any existing 
patents and your comment, “Otherwise, all terms and conditions are 
acceptable,” we can only conclude that the patent indemnity clause was 
not acceptable. 

All bidders must be given an equal opportunity to bid on the same 
basis and offers that are not in substantial compliance with the spec- 
ifications must be considered nonresponsive. Thus, while the contract- 
ing officer could consider bids which deviated from the advertised 
specifications only in minor aspects, he was required to reject any bid 
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under which the bidder proposed performance differing in any mate- 
rial manner from that set out in the invitation and offered to all bid- 
ders. The decisions of this Office have consistently held that any 
deviation from the requireme>ts of the invitation which affects the 
price, quantity or quality of the materials to be furnished are material 
deviations and render the bid nonresponsive. 30 Comp. Gen. 179. 
Your intention to delete the patent indemnity ..suse would axtect the 
price, and thus give you an advantage over other bidders. 

Regarding your argument that the radar beacons do not have any 
significant commercial application, we have been advised by the De- 
partment of the Navy that this beacon is a commercial article which 
meets Government requirements but can very well be used by anyone 
having the need, such as cu.amercial airlines and surface shipping, 
and therefore are not for exclusive Government application. This 
indicates that the patent indemnity clause was properly incorporated 
into the invitation for the protection of the Government at the risk 
of a patent infringement action. 

In view of the foregoing, which clearly shows that the administra- 
tive office was justified in rejecting your bid as nonresponsive on the 
basis of the exception taken to the patent indemnity clause, we do not 
feel that any useful purpose would be served in discussing the question 
of your failure to comply with the “brand name or equal” clause. 

Accordingly, your protest must be denied. 


[[B-155915] 


Courts—Foreign—Litigation Expenses—Foreign Currency Pur- 
chases 


The foreign currency required for deposit with the registry of the court to obtain 
a “writ of preliminary attachment,” a condition precedent to instituting suit 
abroad against foreign contractors to recover excess replacement costs under 
defaulted military construction contracts to insure the enforceability of judg- 
ments that may be r eovered, is a litigation expense, and in the absence of 
statutory authority for departments and establishments of the Government to 
resort to litigation in performing their duties and responsibilities, the agencies 
whose activities gave rise to the claims may not provide the foreign currency 
and the Attorney General, as chief law officer, has the duty to institute, prose- 
cute and defend court actions, defraying expenses from Justice Department 
appropriations, and the 1965 appropriations of the Department “for legal activi- 
ties not otherwise provided for’ may be used .»» purchase the required foreign 
currency, pursuant to the authority of section 507 of the Public Works Appro- 
priation, 1965. 


To the Attorney General, February 5, 1965: 


Letter dated January 8, 1965, from the Assistant Attorney General, 
Civil Division, refers to the following three claims against Korean 
contractors who have defaulted on military construction contracts: 


Claim against Keuk Ee Construction Company, Seoul $47,850.48 (G.A.O. Ref: 
DW Z 2251423-TP-3) ; 


794-032 O-66—32 
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Claim against Central Engineering Company, Seoul $3,326.77 (G.A.O. Ref: 
DW Z 2257559-TP-3) ; and 

Claim against Han Sung Industrial Company, Seoul $5,665.76 (G.A.O. Ref: 
DW Z 1854811 (1)-WRT-1). 

The claims consist principally of excess costs incurred by the Gov- 
ernment under replacement contracts. 

Our views have been requested in connection with a problem that 
is common to these three claims, and which will likely be a recurring 
one in Korea. The problem together with the facts and circumstances 
giving rise thereto are set forth below. 

In connection with the first two cases, your Department has obtained 
the views of a competent Korean counsel on the validity of the claims 
under Korean law. Counsel is of the opinion that both claims are 
enforceable but has advised that Central Engineering Company is in- 
solvent and could not satisfy a judgment. The third case has not 
as yet been referred to counsel. 

Before instituting suits abroad—and thereby incurring the attend- 
ant expenses for counsel fees and court costs—your Department always 
attempts to imsure the enforceability of any judgments that might 
be recovered. It has been learned that the transfer of assets by de- 
fendants to avoid enforcement and satisfaction of judgments is an 
all too common practice in Korea. Such sham transfers can be avoided 
by securing the debtor’s assets prior to the commencement of suit 
through a “writ of preliminary attachment.” To obtain such a writ, 
a plaintiff is required to deposit with the registry of the court an 
amount equalling one-third of the damages sought. Your Depart- 
ment’s endeavors to obtain a waiver of this requirement on behalf of 
the United States have met with no success. 

The American Embassy in Seoul has suggested that you consider 
using for deposit purposes Korean currency generated by Public Law 
480 sales in Korea. The Department of State and the Treasury De- 
partment have informed your Department that Public Law 480 funds, 
when available, could properly be utilized for this purpose (see 7 
U.S.C. 1704(f)). However your Department understands that 
agencies desiring to use these foreign currencies must arrange for 
their purchase through an internal transfer of dollar funds from the 
“purchasing” agency to the selling agency. The Assistant Attorney 
General advises that although your Department receives an appropri- 
ation for foreign counsel fees, that appropriation would not be suf- 
ficient to cover expenses of the size or type involved here. 

The Assistant Attorney General’s letter continues : 

This problem is likely to be a recurring one because of the magnitude of our 
military procurement program in Korea. To demonstrate to defaulting local 
contractors that the United States is prepared to enforce valid claims in local 


courts would have a salutary effect on our procurement program in Korea. 
Accordingly, I would appreciate your views as to the course which we should 
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pursue in these cases. It occurs to me that perhaps the agencies whose activities 
give rise to these claims could be asked to provide the funds for the required 
deposits. 

We have been informally advised by your Department that the 
amount required to be deposited with the registry of the court incident 
to obtaining a “writ of preliminary attachment” is for the purpose of 
showing good faith. If, upon conclusion of the court proceeding, 
any costs or other expenses are assessed against the United States your 
Department would pay these expenses from its appropriations avail- 
able for litigation expenses. However, rather than use dollars to 
purchase foreign currencies in Korea for deposit purposes your De- 
partment desires to borrow on a temporary basis Korean currencies 
available to the agencies whose activities gave rise to the claims or 
those of other Federal agencies having such currencies available in 
excess of their needs. Upon conclusion of the court proceedings your 
Department would return the foreign currencies deposited with the 
court to the agency which made them available to your Department. 
In other words these other agencies would, in effect, loan Korean 
currency to your Department and at the conclusion of the particular 
case for which a deposit was required the funds would be returned to 
the lending agency, with any resulting expenses assessed against the 
United States by the court being paid by your Department from its 
litigation expense appropriation. 

The general rule is that, in the absence of specific authority by the 
Congress for departments and establishments of the Government to 
resort to litigation in the courts in the performance of the duties and 
responsibilities with which they are charged, it is the duty of the 
Attorney General, as chief law officer of the Government, to institute, 
prosecute, and defend action on behalf of the United States in matters 
involving court proceedings, and to defray the necessary expenses 
incident thereto from appropriations of the Department of Justice 
rather than from appropriations of the administrative office which 
may be involved in the proceedings. See 38 Comp. Gen. 343; 19 id. 
551; 15 id. 81. 

Inasmuch as the deposit in question is required as a condition 
precedent to obtaining a “writ of preliminary attachment,” it must 
be considered a litigation expense. Thus, the general rule mentioned 
above would be for application. Hence, the agencies whose activities 
give rise to the claims may not provide the funds for the required 
deposit, in the absence of specific statutory authority so providing. 

We note, however, that for fiscal year 1965 your Department. re- 
ceived an appropriation of $19,350,000 for, among other things, 
“expenses necessary for the legal activities of the Department of 
Justice not otherwise provided for” (Public Law 88-527, 78 Stat. 711, 
716). This appropriation would be available for expenses of the type 
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involved here and could be used to purchase foreign currencies pursu- 
ant to the authority in section 507 of the Public Works Appropriation 
Act, 1965, Public Law 88-511, 78 Stat. 682, 694. See, also, in connec- 


tion with Public Law 480 funds, 7 U.S.C. 1705. 
The question presented is answered accordingly. 


[B-155936] 


Contracts—Termination—Convenience of Government—Absence 
of Claims Settlement Provisions 


Upon termination for the convenience of the Government of a contract for the 
installation of a mechanization system in a post office in order to change the 
concept of the system, the efforts to redesign the system following work suspen- 
sion having failed, the contracting officer, as provided in paragraph 1-8.201(c) 
of the Federal Procurement Regulations, has the right to negotiate a settlement 
agreement, even though the contract did not provide for work suspension or 
contract termination, the settlement to compensate the contractor fairly for 
the work done and the preparations made for the terminated portions of the 
contract, including an allowance for profit, which is reasonable under the 
circumstances, in accordance with paragraph 1-8.301(a) of the regulations, the 
claim having arisen for work already performed under a valid and subsisting 
contract that was terminated in the public interest rather than having resulted 
from the Government’s failure to carry out its obligations. 


To the Postmaster General, February 5, 1965: 


We have a letter dated January 14, 1965, from the contracting 
officer of your Bureau of Facilities as follows: 


Reference is made to a discussion between members of the staff of your General 
YXounsel and members of the Post Office Department which occurred on January 
8, 1965, * * *. 

The discussion concerned the applicability of your decision to the Secretary 
of the Interior dated December 22, 1964, No. B-155343 to certain proposed 
settlement agreements arising out of the termination of certain Post Office De- 
partment mechanization contracts. 

This letter is being submitted in conformity with the conclusion reached during 
the meeting that I should request advice whether the decision of December 22, 
1964, extends to settlements arising from the termination of contracts. 

The following situation is illustrative. On June 3, 1960, Contract No. 6-1-9294 
was awarded to The Alvey-Ferguson Company in the amount of $2,558,285 for 
the installation of a mechanization system at the Cincinnati, Ohio Post Office. 
The scheduled completion date was April 1, 1962. After the contract was 
awarded, the Post Office Department decided that certain changes should be 
made. In April 1961, the contractor was requested to cease all work on the 
project until further notice. Efforts to re-design the mechanization system 
continued until late 1962, at which time it was decided an entirely new concept 
for the system would be in the best interests of the Government. After extensive 
internal discussions, in which operating, financial and legal factors were consid- 
ered, the Department decided it would be in the best interests of the Govern- 
ment to terminate the existing contract and to obtain the required re-design 
mechanization system after formally advertising for bids. By letter dated 
January 17, 1963, The Alvey-Ferguson Company was advised that its contract 
was terminated in the Government’s interest. 

The contract did not contain either a termination for convenience or a suspen- 
sion of work clause. The Alvey-Ferguson Company was formally requested to, 
but refused to, agree to the inclusion of a termination for- convenience clause 
in the contract. In a letter dated June 7, 19638, the contractor submitted its 
first settlement proposal in the amount of $1,613,117.62. Audit activities were 
initiated and a number of meetings were held with the contractor in which the 
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various elements of the settlement proposal were considered, and at which efforts 
to negotiate a satisfactory settlement were pressed. Finally, at a meeting held 
on December 18, 1964, the Department offered to settle Alvey-Ferguson’s claim for 
$485,000. On December 30, 1964, Alvey-Ferguson agreed to accept that amount in 
full settlement of its claims. The preparation of the formal settlement agree- 
ment was about to begin when your decision of December 22, 1964, was made 
known to me. 

The decision to enter into settlement negotiations with The Alvey-Ferguson 
Company was based upon (1) the principles contained in your decision to the 
Postmaster General dated October 1, 1963, No. B—149895, and which decision I did 
not regard as being limited to that particular case, and (2) the provisions in 
section 1-8.201(c) of the Federal Procurement Regulations. 

After carefully examining the decision of December 22, 1964, I am uncertain 
whether (1) that decision was intended to apply only to cases in which damages 
were caused solely on account of the Government’s delay in furnishing certain 
materials or on account of issuing so-called stop orders, but the contractor 
ultimately completed the contract, or (2) the decision was also intended to 
apply to a situation in which a contracting officer terminates a contract for the 
convenience of the Government with no termination for convenience clause 
contained in the eontract. Support for the view that the decision of December 
22, 1964, may not have been intended to apply to termination cases is lent by the 
fact that the decision of December 22, 1964, does not discuss or overrule the 
decision published in 18 Comp. Gen. 826. In 18 Comp. Gen. 826, your office 
held a contracting officer may terminate a contract whenever he deems such 
action to be in the public interest, and in such cases the contracting officer had 
authority to enter into a supplemental agreement to compensate the contractor 
on account of claims arising out of the termination. 

Your advice is requested whether in cases in which the contract is terminated 
for convenience (of which Alvey-Ferguson is illustrative), I may enter into a 
supplemental agreement to settle claims arising from the termination without 
having to submit the matter to your office for prior approval. Since The Alvey- 
Ferguson Company had been promised final settlement would be made at an early 
date, it would be appreciated if this matter could be given preferred attention. 


As intimated in the penultimate paragraph of the contracting offi- 
cer’s letter, our decision of December 22, 1964, B-155343, 44 Comp. 
Gen. 353, was not intended to overrule or modify the views expressed 
in 18 Comp. Gen. 826 regarding settlement, agreements in connection 
with contracts which were terminated in the public interest. 

While neither the contract considered in our decision of December 22 
nor those contracts illustrated by the situation presented in the above 
letter incorporated a provision specifically authorizing termination 
for the Government’s convenience and settlement of claims resulting 
therefrom, we believe that the claims involved are essentially different. 
The subject decision of December 22 involved a construction contract 
which had been completed by the contractor in accordance with its 
terms, and a claim by the contractor for compensation for extra expense 
alleged to have been incurred as the result of the Government’s im- 
proper actions, It appears that in the cases presently before your 
Department the work has not been completed and the contracts have 
been terminated in the Government’s interest. 

In the December 22 decision we stated in pertinent part that we 
knew of no statutory authority or “inherent authority” outside the 
contract under which the Department and/or the contracting officer 
were authorized to settle the claim. We believe there is a clear distinc- 
tion between claims for damages resulting from culpable failure of the 
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Government to carry out specific obligations under its contracts, and 
claims for compensation for work, etc., already performed under a 
valid and subsisting contract which has been terminated in the public 
interest, whether by mutual consent or with the acquiescence of the 
contractor or otherwise. The administrative authority to terminate 
a contract for the Government’s interest and to enter into an agree- 
ment with a contractor for the settlement of his claims arising out of 
such termination, as expressed in the case of United States v. Corliss 
Steam-Engine Company, 91 U.S. 321, has long been recognized in the 
decisions of this Office and in the decisions of the Comptroller of the 
Treasury before us. See 14 Comp. Dec. 589; 15 id. 439; 21 id. 134; 26 
td. 170; 2 Comp. Gen. 536 ; 4 id. 526; 18 id. 826; and 29 7d. 36. 

The right of a contracting officer to enter into a settlement agreement 
for a contract terminated for the convenience of the Government, even 
though the contract did not provide for such termination, is also ex- 
pressed in the cited paragraph 1-8.201(c), Federal Procurement Reg- 
wlations, which provides as follows: 

(c) A contract. which initially does not provide for termination for the con- 
venience of the Government may, with the consent of the contractor, be amended 
either prior to or after termination to incorporate such a clause. Even though 


a contract is not so amended, a settlement agreement may be entered into after 
termination of the contract. 


In paragraph 1-8.301(a) of the regulations, concerning principles 
applicable to such settlements, it is stated that a settlement should 
compensate the contractor fairly for the work done and the prepara- 
tions made for the terminated portions of the contract, including an 
allowance for profit thereon which is reasonable under the circum- 
stances. 

Accordingly, since the situation presented does not indicate that 
the proposed settlement agreements negotiated by your Department are 
based on other than such applicable principles, we find no basis for 
objecting to the contracting officer entering into final agreements for 
reasonable settlements of the contractors’ claims arising from the 
termination of their respective contracts for the convenience of the 
Government. 

Concerning our decision to you of October 1, 1963, B-149895, it 
should be noted that such decision was not intended to serve as a gen- 
eral authorization in the disposition of cases generally by your De- 
partment. The action suggested therein (that a supplemental agree- 
ment to the contract be negotiated for payment of the contractor’s 
reasonable costs due to the initial delay) was considered appropriate 
by reason of the particular circumstances involved, which indicated 
the existence of an implied agreement by the Government at the time 
of the work suspension to pay such costs and which appeared to estab- 
lish the contractor’s entitlement thereto under settled principles of law. 
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Additionally, the terms of the proposed settlement were presented to 
this Office in sufficient detail to enable us to evaluate it on the merits. 
See the last complete paragraph on page 17 of the decision immediately 
preceding the paragraph containing our suggestion as to the action 
to be taken. 


[B-155802] 


Family Allowances—Separation—Type 2—Ship Duty—Duty Tour 
Selection 


A Navy officer transferred to a vessel located in an unrestricted foreign home 
port entitling him to the transportation of his dependents to the overseas station 
at Government expense, pursuant to 37 U.S.C. 406, who fails to select within 
the time limitation prescribed by SECNAVINST 7220.46A, the shorter “all 
others” tour of duty under which travel of dependents to an overseas duty station 
is not authorized may not be paid a family sep< -ation allowance, type 2, for the 
period of duty aboard the vessel prior to its return to a home port in the United 
States, notwithstanding the officer’s failure to select the shorter tour of duty, 
which would have entitled him to the payment of a family separation allowance, 
may have been due to the fact that the regulation prescribing the allowance was 
not published on the vessel, as the Government is not liable for the negligent acts 
of its officers, agents, or employees, even though committed in the performance 
of official duties. 


To Lieutenant Anthony T. Kuras, February 8, 1965: 


Further reference is made to your letter dated December 8, 1964, 
requesting review of the settlement of December 2, 1964, which dis- 
allowed your claim for family separation allowance, type II, for the 
period February 13 to September 12, 1964. 

By orders dated October 14, 1963, you were transferred from duty 
aboard the U.S.S. Wasp (CVS-18) to duty aboard the U.S.S. Missis- 
sinewa (AO-144). This transfer was to occur when directed in Janu- 
ary 1964. Second endorsement on the orders indicates you reported 
aboard the latter vessel at Naples, Italy, on February 14, 1964. It 
appears that Naples was the home port of the U.S.S. Mississinewa 
at that time and that by Chief of Naval Operations messages of April 
and June 1964, it was changed to Newport, Rhode Island, effective 
September 12, 1964. In the settlement it was stated that the orders 
of October 14, 1963, did not contain a restriction on the movement of 
dependents to the duty station (home port of your vessel) or 2 place 
near there, and that you did not select the “all others” tour of duty 
within the time specified in paragraph 4g(5), SECNAVINST 
7220.46A, dated March 27, 1964. 

In your request for review you state that you did not believe it 
advisable to move your dependents to Naples fox the reason that infor- 
mation published by the Navy indicated that the U.S.S. Mississinewa 
would be returned to the United States in mid-June for shipyard 
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overhaul and, in addition, you say that there were persistent rumors 
that the home port would be changed from Naples to a port in the 
United States. You further say that it was impossible for you to 
select the “all others” tour within the time limit required by the in- 
struction of March 27, 1964, since, 

* * * to the best of my knowledge, this instruction was not received on board 
until after 30 April 1964. If, by chance, this instruction was received on board 
prior to 30 April 1964, then the Disbursing Office did not make any effort to 
publish its contents through any media, such as the Plan of the Day, nor did it 
make any attempt to notify people concerned of the “all others” clause and its 
time limit, in spite of the certification signed by the Disbursing Officer on form 
DD 827 (Application for Arrears of Pay) filed by the undersigned, dated 15 
October 1964. 

The pertinent statute, 37 U.S.C. 427(b), as added by section 11 of 
the Uniformed Services Pay Act of 1963, approved October 2, 1963, 
provides for payment of family separation allowance of $30 a month, 
designated as type II in the instruction of March 27, 1964, to certain 
members under specified circumstances including cases when the move- 
ment of his dependents to his permanent station or a place near that 
station is not authorized at the expense of the United States under 
section 406 of the same title and his dependents do not reside at or 
near the station. See paragraph 3b, SECNAVINST 7220.46A, 
March 27, 1964. Section 406 of Title 37, U.S. Code, provides in effect 
that a member of the uniformed services who is ordered to make a 
permanent change of station is entitled to transportation in kind for 
his dependents, reimbursement therefor or a monetary allowance in 
lieu of transportation subject to such conditions and limitations, for 
such grades and ratings, and to and from such places as may be pre- 
scribed by the Secretaries concerned. The conditions and limitations 
are set forth in Chapter 7 of the Joint Travel Regulations. Under 
those regulations travel of dependents to the home port of a vessel is 
authorized when a member is transferred from one vessel to another 
unless the home port of the vessel to which the member is assigned 
is ina restricted area. Since Naples, Italy, was not. a restricted area 
when you were assigned to duty aboard the U.S.S. Aississinewa, trans- 
portation of your dependents to Naples presumably would have been 
authorized under section 406 upon your application. 

Paragraph 4g, SECNAVINST 7220.46A prescribes regulations for 
payment of family separation allowance incident to an “overseas” 
assignment depending on whether the member has elected under 
BUPERSINST 1300.26C, as amended, to serve the longer tour pre- 
scribed for various overseas stations when “with dependents” or the 
shorter “all others” tour under which travel of dependents to the 
overseas station is not authorized. Paragraph 3a of the latter in- 
struction defines overseas duty for the purpose of that instruction as 
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military duty performed while assigned to a military installation or 
activity permanently located at a land station outside the United 
States or in Alaska. Paragraph 6g of such latter instruction provides 
that if a member is on duty at, or en route to an overseas duty station 
on April 1, 1964, he shall be given 30 days from that date, or 30 days 
from the date of reporting to his overseas duty station, whichever is 
later, to select the “all others” or “with dependents” tour. If he selects 
the “all others” tour, his orders are to be endorsed to the effect that 
transportation of his dependents to his duty station is not authorized. 

Paragraph 6h of the instructions provides that the above policies 
shall be applied as far as practicable to members assigned to nonro- 
tated ships, fleet aviation units and other mobile units with home ports 
or permanent stations outside the United States or in Alaska or Hawaii. 
It further states that since the specified tours at overseas stations do not 
apply to such personnel, they shall be given an opportunity to indicate 
whether they desire to request transportation of dependents to the over- 
seas home port. If the member chooses not to request such transpor- 
tation, his orders are to be endorsed to the effect that dependents’ 
travel to the overseas home port is not authorized at Government 
expense. Your orders do not bear such an endorsement and there is 
nothing to indicate that your dependents could not have traveled at 
Government expense to Naples, the home port of the Mississinewa, 
after your transfer to such vessel and prior to the time you say that a 
message was issued in April 1964, announcing that the home port 
would be changed. 

It apparently is your belief that SECNAVINST 7220.46A of March 
27, 1964, was not received on board your vessel until after April 30, 
1964, or, if it was received on board prior to that date its contents were 
not published. As a result you contend that you were not afforded 
an opportunity to indicate whether or not you desired transportation 
for your dependents to the home port. Both the above instruction 
and BUPERS INSTRUCTION 1300.26C, Change 2, March 27, 1964, 
were addressed to All Ships and Stations (less certain Marine Corps 
addresses) and there is nothing in the record from an official of your 
vessel showing that the messages were not received on board prior 
to April 30, 1964. The record before us does not show what efforts 
were made to publish the contents of these messages, when received, to 
the personnel serving on your vessel. It is well established, however, 
that, in the absence of specific statutory provisions to the contrary, 
the United States is not liable for the negligent actions of its officers, 
agents or employees even though committed in the performance of 
their official duties. Robertson v. Sichel, 127 U.S. 507, 515. 

Accordingly, on the basis of the present record, the disallowance of 
your claim was correct and is sustained. 
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[B-153785] 


Uniforms—Military Personnel—Reserve Officers’ Training Corps— 
Commutation Funds in Lieu of Uniforms—Recoupment of Surplus 


Funds 


The commutation funds paid to the University of Maryland in lieu of uniforms 
for enrolled members of the Air Force Reserve Officers’ Training Corps at rates 
prescribed by 10 U.S.C. 9386, for a period not to exceed 2 years, that are on 
hand as excess at the close of the 1962-1963 school year in an amount less than 
the retention limitation prescribed by regulation are not for recoupment as funds 
belonging to the United States, the retention formula of the regulations having 
been prescribed by the Secretary of the Air Force under the authority of section 
9386, the amendment of the statutory regulation on April 15, 1964, changing the 
formula, may not be retroactively applied to decrease the rights of the Uni- 
versity ; however, having consented to participate in the Air Force Reserve 
Officers’ Training Corps program for another year, the University assented to 
the 1964 regulation, and the new formula, prescribing a lesser amount of surplus 
uniform commutation funds to be retained is applicable to the 1964-65 fiscal 
and school year, and to the unobligated cash balance of the funds on hand July 1, 
1964. 


To the Secretary of Defense, February 9, 1965: 


Reference is made to letter of November 10, 1964, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision whether 
the action of the Air Force in recouping surplus ROTC uniform com- 
mutation funds from the University of Maryland was proper under 
the provisions of 10 U.S.C. 9386 as implemented by Department of 
Defense Directive 1215.10. 

Section 9386 of Title 10, U.S. Code, provided in pertinent part that— 

(a) Under such conditions as he may prescribe, the Secretary of the Air Force 
may issue to institutions at which units of the Air Force Reserve Officers’ Train- 


ing Corps are maintained— 
* * * * * . * 


(3) uniforms, except that he may pay commutation at a rate fixed by him 
annually instead of uniforms. 


Section V of Department of Defense Directive No. 1215.10 dated 
February 12, 1959—promulgated under statutory authority from 
which 10 U.S.C. 133 was derived—established rates for communication 
in lieu of uniforms for enrolled members of the Reserve Officers’ Train- 
ing Corps under 10 U.S.C. 4386, 6901 and 9386 at $25 per year for a 
period not to exceed 2 years for each enrolled member of the basic 
course and $100 covering a 2-year period for each enrolled member of 
the advanced course, senior division, Army and Air Force ROTC at 
civilian colleges and universities. That directive contains no provision 
for the recoupment of surplus uniform commutation funds. Section 
VII of that directive, however, refers to implementing directives to be 
issued by the various services. Identical rates are prescribed in AFR 
45-25, dated November 10, 1960, which states that it “implements DOD 
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Directive 1215.10, 12 February 1959.” It also is silent concerning 
recoupment of surplus uniform commutation funds. 

In September 1952 Maryland University and the Air Force entered 
into an AGREEMENT FOR ESTABLISHMENT OF SENIOR 
UNIT, AIR FORCE RESERVE OFFICERS’ TRAINING 
CORPS in paragraph le of which the Secretary of the Air Force 
agreed, among other things, 

To pay, at the expense of thé United States and subject to appropriate regula- 
tions, commutation in lieu of the issue of Government uniform clothing, at the 
currently prescribed rate or rates, in behalf of formally enrolled members of 


the basic course or the advanced course, or both, to whom suitable uniform 
clothing is furnished at the expense of the institution. 


In paragraph 3f of that. agreement Maryland University initially 
elected to receive for students of the basic course uniforms-in-kind 
and to receive for students of the advanced course commutation of 
uniform. In December 1955 the Air Force recommended that Mary- 
land University change from the uniforms-in-kind system to commuta- 
tion in lieu of uniforms and in February 1956 Maryland University 
and the Air Force agreed upon that change. The above-stated com- 
mutations rates were effective when Maryland University converted 
to the commutation system effective July 1, 1956. See AFR 45-25, 
dated March 5, 1956, and October 25, 1956. 

In a “Supplemental Application and Agreement Pertaining to 
Modification of Air Force ROTC Suppiy Procedures” signed by the 
President of Maryland University on April 15, 1957, and by the Secre- 
tary of the Air Force on May 24, 1957, Maryland University, in 
paragraph 2, agreed— 

d. To continue to act as agent for its Air Force ROTC Students in whose 
behalf commutation of uniform allowances are received, in all matters pertain- 
ing to contracting for the purchase of uniforms, financing of such contracts 
and accounting for Government funds in accordance with regulations pre- 
scribed by the Secretary of the Air Force. 

e. That funds derived from the sale of commutation procured uniforms will be 
used in improving the Air Force ROTC institutional program to include but not 


necessarily limited to twaintenance of uniforms, purchase of training aids or 
special equipment and a suitable military uniform for sponsors. 


It is understood that prior to 1957 there was no limitation placed 
by Air Force regulation on fund retention by the original institutions 
using commutation for basic cadets. Also it is understood that the 
retention formula adopted in 1957 was substantially the same formula 
us that prescribed in paragraph 509b of AFROTCM 45-1, dated 
June 15, 1963, which provided as follows: 

After the close of each fiscal year, but not later than 1 October, the institution 
must return to the government all unexpended commutation funds on hand in 
excess of 75% of the total amount received for the prior two fiscal years. “Un- 
expended funds” are defined to include cash on hand less purchase orders in 


process and less commitments on hand which require a reservation of funds. 
Unexpended funds will be reported in accordance with AFROTCR 177-2. 
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This formula was later changed by paragraph 510a of AFROTCM 
45-1F dated April 15, 1964, to read as follows: 

The amount of unexpended uniform commutation funds which may be retained 
from one fiscal year to the next will be computed as of 1 July each year as follows: 

(1) Institutions which have accumulated $10,000 or less may retain their 
entire accumulation. 

(2) Institutions which have accumulated more than $10,000 may retain 
an amount equal to 30% of prior year receipts or $10,000, whichever is the 
larger sum. Accumulated funds which exceed these limitations will be 
refunded to the Government. 

By letter dated November 18, 1963 (before the last quoted regula- 
tion was issued), the Air Force advised Maryland University that the 
total accumulated unexpended balance of $79,339 as of July 1, 1963, 
would be reclaimed by the Government by deducting that amount from 
its uniform commutation entitlement of the current fiscal year (1963- 
1964). By letter of February 11, 1964, Maryland University advised 
the Air Force of its position that “the funds paid to the University 
by the Air Force * * * are University funds” and formally requested 
payment to the University of $74,975 to cover the commutation allow- 
ance due the University for the 1963 fall semester enrollment. In let- 
ter dated February 24, 1964, the Air Force replied that its position is 
that “title to these unexpended funds rests with the United States 
Government.” 

On December 6, 1963, and May 25, 1964, Maryland University sub- 
mitted to the Air Force two vouchers totaling $81,950 for commuta- 
tion of uniform allowances believed due the University based upon the 
number of students enrolled in the ROTC program during the 1963- 
64 school year. The Air Force has refused to pay that sum to Mary- 
land University and instead issued a check payable to Maryland Uni- 
versity in the amount of $2,611, representing the difference between 
the amount requested by Maryland University and the entire cash com- 
mutation fund balance of $79,339 as of July 1, 1963. 

The stated legal basis for the Air Force view that the title to the 
unexpended uniform commutation funds paid to Maryland University 
rests with the United States is 10 U.S.C. 9836, which authorizes Sec- 
retary of the Air Force to pay uniform commutation to institutions 
participating in the Air Force ROTC program “Under such condi- 
tions as he may prescribe,” and Chapter 5 of the Air Force ROTC 
Manual 45-1, which prescribes the purposes for which the uniform 
commutation funds may be expended by the institution and provides 
a formula for the retention of unexpended funds. In that connection 
it is noted that subparagraphs 507b and 507c of Chapter 5 of the June 
15, 1963 Edition of AFROTCM 45-1 provided, among other things, 
that uniform commutation funds may be used for procurement and 
maintenance of ROTC uniforms; receipt, storage, and issue of uni- 
forms; transportation of rifle and drill teams and maintenance of drill 
and rifle equipment, and that 
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* * * Any and all expenditures not covered by the provisions of sub-para- 
graph b above are prohibited. All expenditures must have the written approval 
of the responsible institutional officials. 

By letter of April 30, 1964, the Attorney General of the State of 
Maryland rendered an opinion to Maryland University in which he 
concluded that the uniform commutation funds “belong to the Uni- 
versity of Maryland and are not the property of the Air Force.” He 
based that conclusion upon paragraph le of the 1952 agreement in 
which the Secretary of the Air Force agreed “to pay * * * commuta- 
tion” to Maryland University in behalf of cadets, “to whom suitable 
uniform clothing is furnished at the expense of the institution,” and 
stated that such conclusion is further buttressed by the fact that para- 
graph 510a of AFROTCM 45-1 (see the June 15, 1963, Edition) states 
that uniforms purchased from uniform commutation funds are not the 
property of the Government, whereas uniforms-in-kind issued by the 
Air Force are the property of the Government. The Attorney General 
further states that the provisions of 10 U.S.C. 9386 permit the Secre- 
tary of the Air Force prior to payment to (1) prescribe conditions 
under which payment of commutation may be made and (2) fix the rate 
of commutation payment annually, but not to prescribe conditions 
having a retroactive effect on funds in the hands of the University 
as a result of payments already made to the University at the fixed 
annual rate. 

It is a well-established principle of law that, once statutory reg- 
ulations are issued and payments are made pursuant to such regula- 
tions, the rights thereunder become fixed, and although such 
regulations may be amended prospectively to increase or decrease the 
rights given thereby, they may not be so amended retroactively. 32 
Comp. Gen. 315; 33 id. 318; 40 id. 242, 247. Maryland University 
has informally advised us that the commutation of uniforms received 
for students in the basic ROTC program and the actual expenditures 
for the four school years 1959-60, 1960-61, 1961-62, and 1962-63, were 
as follows: 


ACTUAL 
YEAR COMMUTATION EXPENDITURES 
1959-60 $79, 132. 50 $138, 036. 31 
1960-61 104, 825. 00 101, 028. 22 
1961-62 126, 025. 00 105, 672. 29 
1962-63 79, 925. 00 51, 101. 18 


On the basis of these figures it will be seen that at the close of the 
1962-63 school year (as of Jui, 1, 1963) the $79,339 cash commutation 
fund balance of Maryland University was less than 75 percent of the 
total amount of uniform commutation funds received for students in 
the basic ROTC courses for the prior two fiscal (school) years. It 
follows that under the provisions of the Air Force regulations and of 
the Air Force contract with Maryland University, recoupment of the 
University’s cash unobligated balance of ROTC basic uniform com- 
mutation funds as of July 1, 1963, is not legally supportable. 
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It should be noted, however, that the statute authorizes the payment 
of commutation in lieu of uniforms “Under such conditions as” the 
Secretary of the Air Force “may prescribe” and that in its agreement 
with Maryland University the Air Force agreed to pay such commu- 
tation “subject to appropriate regulations.” In view of the limited 
purposes for which Air Force regulations permit participating ROTC 
institutions to expend uniform commutation funds, it appears rea- 
sonably clear that if an educational institution discontinues its par- 
ticipation in the Air Force ROTC program, such unexpended funds 
must be returned to the Government as contemplated by the regula- 
tions. See paragraph 509¢ AFROTCM 45-1, June 15, 1963, and 
paragraph 510c of the April 1964 edition of such regulations. By en- 
tering upon another year’s Air Force ROTC program Maryland Uni- 
versity must be deemed by its conduct and contract with the Air Force 
to have assented to the recoupment provisions of the April 1964 reg- 
ulations quoted above. Accordingly, it is our view that the [$10,000 
or 30 percent] recoupment formula adopted by the Air Force in the 
April 1964 regulations is applicable to the 1964-65 fiscal and school 
year so as to apply to the unobligated cash balance of Maryland Uni- 
versity’s uniform commutation funds as of July 1, 1964. We do not 
consider the provisions of DOD Directive No. 1215.10, which specifies 
the rates of commutation in lieu of uniforms under the ROTC pro- 
gram and directs the several services to furnish the Assistant Secretary 
of Defense (Manpower, Personnel and Reserve) copies of Service 
Directives implementing its provisions within 60 days, as requiring 
a different conclusion. Your questions are answered accordingly. 


[B-155939] 


Compensation—Wage Board Employees—Downgrading—Saved 
Compensation 


The granting of salary retention benefits to wage board employees in the military 
establishment who are demoted or changed through no fault of their own may be 
considered as in the public interest for purposes of deviation from the prevailing 
rate based upon acts of Congress granting saved salary benefits to classified 
and postal employees and, therefore, the issuance of regulations by the military 
departments prescribing salary retention benefits for wage board employees, 
other than as a result of decreases in prevailing industry rates as disclosed by 
wage surveys, is within the discretionary authority granted to heads of depart- 
ments and agencies to make deviations from prevailing rates in the public in- 
terest, subject to the recommendation that the regulations be as uniform as 
practicable and conform as closely as possible with the statutory conditions and 
limitations on saved salary for classified and postal employees. 


To the Secretary of Defense, February 15, 1965: 
On January 13, 1965, the Assistant Secretary of Defense (Comp- 


troller) requested our decision upon the question whether under the 
present law the heads of departments and agencies have authority 
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to provide by regulation for wage retention under circumstances when 
a wage board employee is demoted or changed through no fault of 
his own when such pay retention is considered to be in the public in- 
terest. The controlling statutory provisions are found in section 
202(7) of the Classification Act of 1949, as amended, 5 U.S.C. 1082(7), 
reading as follows: “Provided, That the compensation of such em- 
ployees [wage board employees] shall be fixed and adjusted from time 
to time as nearly as is consistent with the public interest in accordance 
with prevailing rates,” and section 7474 of Title 10, U.S.C., reading 
as follows: “The Secretary of the Navy shall establish rates of wages 
for employees of each naval activity where the rates are not established 
by other provisions of law to conform, as nearly as is consistent with 
the public interest, with those of private establishments in the imme- 
diate vicinity.” 

The Assistant Secretary’s le!ter expresses concern over the holding 
in our decision of June 17, 1963, 42 Comp. Gen. 697, the syllabus of 
which reads as follows: 


Wage board employees, who, after a downgrading action and a transfer of 
their work from the Public Health Service to the Bureau of Indian Affairs, 
received saved salary benefits due to an erroneous interpretation of the admin- 
istrative regulations concerning salary retention may not be regarded as in a 
de facto status during the period they received the overpayments in the absence 
of a saved salary statute of general application to wage board employees similar 
to section 507 of the Classification Act of 1949, 5 U.S.C. 1107, applicable to 
classified employees, and, therefore, waiver of recovery of the overpayments may 
not be authorized. 


The Assistant Secretary emphasizes the following points in his 
letter : 


The Department of Defense and other Federal agencies have long been of the 
opinion that the Heads of departments and agencies presently have authority 
under section 202(7) of the Classification Act of 1949, as amended (5 USC 
1082(7), and, in the case of the Department of the Navy, under section 7474 of 
title 10, United States Code, for establishing and administering a compensation 
system for wage board employees which follows industrial practice as nearly 
as is consistent with the public interest. Under these authorities, the military 
departments and other Federal agencies have adopted provisions permitting pay 
savings in a number of circumstances. 

The most recent bills introduced into the Congress which would have required 
pay retention for wage board employees, and apparently those referred to in 
B-151438 were H.R. 6800 and H.R. 6313. In response to: request for comments 
from the Chairman of the House Post Office and Civil Service Committee, the 
Department of Defense, with the approval of the Bureau of the Budget, opposed 
their enactment. This objection was based, not on opposition to pay retention 
as such, but to the mandatory provisions of the bills, which would have provided 
that employees on saved pay rates would have been entitled to administrative 
increases in addition to the saved rates. The reports pointed out that the legis- 
lation was not needed, that the Heads of departments and agencies presently 
have authority as indicated above to administratively save pay in the public 
interest and that regulations to do so have been adopted. 

- * ’ * ” a 7. 


Regulations now provide for pay savings for wage board employees in a variety 
of instances considered to be in the public interest such as; a change in pay 
fixing methods; a change in the classification of a position because of a change 
in standards; a transfer of an employee in the same grade level to a labor market 


area where the wage schedule is lower; or, a transfer to a lower grade job in the 
interest of the government. 
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We consider it imperative that pay retention be continued for a number of 
those situations for which it is currently provided. This is particularly impor- 
tant in view of the number of employees who may be affected by the recently 
announced base closure program. 

Such a decision would be justified for obvious reasons. It would provide 
equitable treatment for both Classification Act and wage board employees. It 
would be in accordance with the announced objective of avoiding adverse effects 
on employees to the extent it is reasonable and possible. It would promote morale 
during the heavy reductions which are to be made and would assist employees 
in adjusting to the physical moves and give them time to prepare for reductions 
in salary. 


We have carefully considered our decision in 42 Comp. Gen. 697 in 
the light of the information appearing in your submission. In that 
decision the policy of the Department of the Interior precluded the 
granting of wage retention benefits under the circumstances present 
in that case, and the sole question before us was whether recovery 
of illegal payments could be waived. In effect the decision held 
that since the Congress has not enacted any general legislation pro- 
viding wage retention benefits for prevailing rate employees, there 
was no authority under which the Department of the Interior retro- 
actively could alter its policy in order to provide wage retention ben- 
efits for the employees there involved or under which the General 
Accounting Office could waive recovery of overpayments resulting 
from an administrative misinterpretation of the Department’s policy. 

We recognize a discretionary authority in the heads of departments 
and agencies to make reasonable deviations from the prevailing rate 
criteria when the public interest requires an exception to the rule, 
particularly when a basis for such deviations is to be found in com- 
mercial or industrial practice or may be derived from acts of the 
Congress in analogous situations. However, we adhere to the view 
that the prevailing rate is the primary factor for administrative con- 
sideration when it is not inconsistent with the public interest. In 34 
Comp. Gen. 563 we pointed out that the action on the part of Congress 
in enacting salary saving benefits in particular situations is a congres- 
sional recognition that the saving of pay to employees in equitable 
situations is not per se contrary to the public interest. Since the date 
of that decision legislation of general application has been enacted 
which requires the saving of pay for employees subject to the Classi- 
fication Act of 1949, as amended, as well as for employees in the Postal 
Service who are downgraded under certain circumstances. See 5 
U.S.C. 1107 and 39 U.S.C. 3560, respectively. Such legislation sets 
forth the conditions under which and the limitations upon the granting 
of saved pay to employees to whom it applies. While the statutory 
benefits together with the conditions and limitations placed thereon 
do not apply to prevailing rate employees, the prescribing of such con- 
ditions and limitations clearly reflect the policy of Congress concerning 
the conditions under which the Congress considers it to be in the public 
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interest to preserve the compensation of the employees affected by such 
enactments. 

We have examined the regulations of the military departments pro- 
viding for salary retention in the case of prevailing rate employees 
as well as the regulations of certain other departments and agencies 
of the Government. Our examination disclosed that there is a sub- 
stantial lack of uniformity in the regulations even among the three 
military departments. While the regulations of the Department of 
the Army (CPC-11, June 23, 1963) include conditions and limitations 
similar to those contained in the laws relating to saved pay for classifi- 
cation act and postal employees, the regulations of the Department 
of the Navy (NCPI 552 9-1) and the Department of the Air Force 
(AFM 40-1 AF 5212 4b) do not appear to contain similar limitations. 
On the other hand, the regulations of the Department of the Navy are 
substantially more restrictive than those of the Department of the Air 
Force and the Department of the Army in that they authorize wage 
retention only in that limited class of cases in which downgrading 
results from a reevaluation of the duties of a position. 

While we do not view any of the regulations as invalid per se, we are 
of the opinion that it would be desirable for the regulations of the 
military departments to be as uniform as practicable. This might be 
accomplished by the issuance of general guidelines by the Department 
of Defense. It is our further view that the conditions and limitations 
upon the granting of saved pay to classified and postal employees 
prescribed by the statutory enactments referred to above be accorded 
the most serious consideration in determining when and to what extent 
the public interest justifies the preserving of compensation of prevail- 
ing rate employees, and in the absence of compelling reasons requiring 
the use of different criteria we recommend that the conditions and 
limitations upon the granting of pay retention benefits to prevailing 
rate employees conform closely with those prescribed by the Congress 
for classification act and postal employees. 

This decision and wage retention as authorized hereunder is not to 
be construed as applying in cases where wage rate reductions are 
based upon decreases in prevailing industry rates as disclosed by wage 
surveys. 

For purposes of information we are forwarding copies of this deci- 
sion to the Committee on Post Office and Civil Service in both the 
Senate and the House of Representatives. 


[B-155960} 


Travel Expenses—Tips—Airport Bus, Etc., Service 

Tips given by employees on official travel to drivers of airline buses and limou- 
sines operating between regular terminals and airports are to be distinguished 
from tips which are given to drivers of taxicabs who do not operate on any 
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regular schedule or route and, therefore, the authority in section 3.1(b) of the 
Standardized Government Travel Regulations for reimbursing employees for 
tips incident to the authorized or approved use of taxicabs does not permit re- 
imbursing employees for tips to airport bus and limousine drivers. 


To J. E. Fowler, Jr., United States Department of the Interior, Feb- 
ruary 15, 1965: 


This refers to your letter of January 18, 1965, concerning a travel 
voucher for $288.41 in favor of Lawrence M. Burman, an employee 
of the Bureau of Mines, representing reimbursement for travel and 
related expenses incurred during the period September 30 to October 
15, 1964. 

The question raised and the information pertinent thereto are set 
forth in the second and third paragraphs of your letter as follows: 


The traveler has included in other expenses tips to airline bus. and limousine 
drivers in amount of ten percent of the fares. 

Since the Standardized Government Travel Regulations do not state that 
such tips are included in the per diem allowance under Section 6.1, and some 
travelers apparently liken tips to airline bus and limousine drivers to tips to 
taxi drivers, your opinion is requested as to whether I may certify for payment 
the enclosed voucher. 

The fact that tips to airline bus and limousine operators are not 
specifically designated in section 6.1 of the Standardized Government 
Travel Regulations as being included in the authorized per diem 
allowances is not viewed by us as significant. It is significant that the 
per diem allowance in such cases is allowable for the travel time be- 
tween the regular terminal of the airline bus and limousine and the 
airport. Within the limitations prescribed therein section 3.1(b) of 
the cited regulations provides for reimbursement for tips incident to 
the authorized or approved use of taxicabs. However, it seems ap- 
parent that a regularly scheduled bus operating over an established 
route between an airline terminal and an airport may not be classed 
as a taxicab which has no regular schedule or route but is operated 
at any time to any point. We believe the same to be true of the airline 
limousine operating between regular terminals—which may consist of 
pickup points at several hotels—in conjunction with air travel and 
which operates only into and out of an airport or airline terminal. 
On the facts submitted we find no clear basis, under the present reg- 
ulations, for allowance of the items in question. 

The voucher is returned herewith. Upon modification in accord- 
ance with the foregoing it may be certified for payment if otherwise 
correct. 


[B-155792] 


Pay—Retired—Annuity Elections for Dependents—Marital Status 


The Mexican divorce obtained by a member of the Fleet Reserve, a resident of 
New York State, who had elected reduced retainer pay to provide annuity benefits 
for wife and children under the Retired Serviceman’s Family Protection Plan 
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(10 U.S.C. Ch. 73), was in the nature of an “ex-parte” divorce that is not recog- 
nized by the State, the wife of the member, also a resident of New York State, 
not having made an appearance in the divorce action, or consented to the divorce. 
and the Mexican divorce granted the member not having effected a legal and 
valid termination of the marital status, even though the public policy of the 
State recognizes divorce decrees of foreign countries when the parties to the 
divorce make an appearance, a stoppage of retainer pay deductions is not required 
after the youngest child of the member reaches 18 years of age and becomes 
ineligible under the Plan, but the wife’s future entitlement to annuity payments 
should she survive the member, a hypothetical question, may not be considered 
at this time. 

To Commander M. L. Conner, Department of the Navy, February 16, 


1965: 


Further reference is made to your letter of November 12, 1964, and 
enclosures, requesting decision as to the propriety, in the circumstances 
hereunder stated, of discontinuing deductions under the Retired 
Serviceman’s Family Protection Plan (Ch. 73, Title 10, U.S. Code) 
from the retainer pay of a member of the Fleet Reserve, United States 
Navy. Your request for an advance decision was assigned Submis- 
sion No. DO-N-821 by the Department of Defense Military Pay and 
Allowance Committee. 

It. is stated that in November 1958 the member made a timely and 
valid election under the Retired Serviceman’s Family Protection Plan 
of options 3 and 4 at one-half reduced pay for the purpose of provid- 
ing annuity benefits for his wife and two children. He was trans- 
ferred to the Fleet Reserve in June 1960 and you state that in 
accordance with his election deductions under the Retired Service- 
man’s Family Protection Plan were thereupon established in his 
retainer pay account in the amount of $13.23 a month. 

By letter of June 5, 1964 (enclosure (3) received with your letter), 
your office was notified by the member’s wife that he had obtained a 
Mexican divorce. In her letter she states that she did not sign any 
papers nor consent to such a divorce, that she is a bona fide 
resident of the State of New York and that she believes her husband 
also is a resident of that State. She alleges that the Mexican divorce 
obtained by the member “is not legal nor recognized in the State of 
New York” and that she therefore considers herself “still his legal 
spouse” and entitled to the annuity benefits elected by him “whereby 
I vould receive one-half of his retirement check should he die.” 

The youngest of the two children covered by the member’s election 
under the Retired Serviceman’s Family Protection Plan reached the 
age of 18 on December 3, 1964. Therefore, if his marriage was legally 
dissolved by the Mexican decree of divorce, he no longer has an eligible 
beneficiary and no further deductions from his retainer pay after the 
month of December 1964 would be proper under the provisions of the 
Retired Serviceman’s Family Protection Plan. 

Among the enclosures received with your letter of November 12, 
1964, is an English translation of a decree of divorce entered April 10, 
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1964, in the First Civil Court of the District of Bravos, State of 
Chihuahua, Republic of Mexico. This decree grants a divorce to the 
member (plaintiff) from his wife (defendant) and discloses that the 
member filed his written petition for a divorce on February 22, 1964, 
submitting himself in person as a resident of the State of Juarez, 
Chihuahua, Mexico, to the jurisdiction of the court; that the defend- 
ant was duly served with summons (in her letter of June 23, 1964, to 
your office, enclosure (4), she admits that certain Mexican divorce 
papers were served on her on March 4, 1964, by a messenger; that 
she did not enter any answer to the suit ; and that certain “confessional 
evidence” offered by the plaintiff and to which “the defendant did not 
appear [in court] to answer same” was deemed to constitute a tacit 
confession of the facts related in the member’s petition. The court 
thereupon entered the decree of di orce providing that the marriage 
between the plaintiff and defendant “is herel.y declared dissolved 
with all the legal consequences, leaving both parties legally free to 
contract a new marriage.” 

The recognition by a State of the United States of a judgment of 
divorce rendered in a foreign country arises solely under the rule of 
comity. The State of New York appears to be the domicile of the 
wife and from the evidence in file it would also appear to be the domi- 
cile of the member. Specific reference is made in your letter of 
November 12, 1964, to the decision rendered July 19, 1954, by the 
United States District Court, Southern District of New York, in Drew 
v. Hobby, 123 F. Supp. 245, coupled with your request for an advance 
decision whether, under the rule of the Drew case, the Mexican divorce 
granted to the member in April 1964 may be recognized as a legal and 
valid termination of the bonds of matrimony. 

The Drew case was an action brought by Mrs. Drew under the pro- 
visions of the Social Security Act, 42 U.S.C. 405(g) (1952 Ed.), to 
obtain judicial review of the denial of her claim for wife’s insurance 
benefits, 42 U.S.C. 402(b) (1952 Ed.). The sole issue before the 
court was whether she was to be considered as legally married to Mr. 
Drew and the answer to that depended upon recognition of a Mexican 
decree of divorce which had been granted in 1927 to her prior husband, 
Mr. Walker. Before her marriage to Mr. Drew, Mrs. Drew had mar- 
ried Mr. Walker in New York State where both were domiciled. In 
1927 Mr. Walker went to Mexico and filed suit for divorce, the sole 
purpose of his trip. Mrs. Drew (then Mrs. Walker) did not person- 
ally travel to Mexico, but she appeared in the proceedings by duly 
authorized counsel. In March 1927 the Mexican Court rendered its 
decree of divorce reciting that the plaintiff (Mr. Walker) in that 
action was a resident of Hermosillo, Sonora, Mexico, and that the 
defendant therein (who later became Mrs. Drew) was a resident of 
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the State of New York. The decree was served on the parties and in 
April 1927 it was made final by order of the Mexican Court. 

Under the Social Security Act, determination of Mrs. Drew’s mari- 
tal status was governed by the New York law of intestate personal 
property succession (42 U.S.C. 416(h) (1) (1952 Ed.)). Mrs. Drew’s 
claim for wife’s insurance benefits under the Social Security Act had 
been administratively denied on the ground that she did not go to 
Mexico at the time of the divorce; that Mr. Walker went to Mexico 
solely for the purpose of obtaining a divorce and not to reside there 
and hence that, since neither party was a bona fide resident of Mexico, 
the courts of New York State would not recognize the divorce. The 
United States District Court, citing two New York cases (Gould v. 
Gould, 138 N.E. 490, and Glaser v. Glaser, 12 N.E. 2d 305), held that 
the administrative finding of the lack of domicile “is not in itself a suf- 
ficient. basis, or any basis at all, for a determination that the Mexican 
divorce will not be recognized by the New York Courts.” In that 
connection the court added that “Such a finding would be an adequate 
basis for that determination if the divorce decree involved were of 
the ‘mail-order’ variety” and that “The divorce decree here involved 
was neither a ‘mail-order’ nor an ex-parte divorce” pointing out that 
“Tt is conceded that the husband [Mr. Walker] actually went to the 
State of Sonora in Mexico to institute his action and that his 
wife * * * appeared in that action through authorized counsel.” 

Stating that New York Courts will recognize decrees of divorce of 
foreign countries where to do so will not offend the public policy of the 
State, the court observed that “It is not offensive to the public policy 
of New York to recognize, despite the absence of the ‘jurisdictional 
fact’ of domicile, a foreign divorce obtained by parties to a marriage 
who have taken the marital res out of the State for the purpose of 
invoking a divorce jurisdiction, by the actual appearance of one of 
the parties coupled with the voluntary appearance of the other through 
authorized counsel.” In support of that conclusion the court cited 
several New York State Court decisions, including Leviton v. Leviton, 
6 N.Y.S. 2d 535. Hence the court held that the Mexican divorce 
between Mr. and Mrs. Walker would be recognized in New York 
State. Consequently, it was concluded that Mrs. Drew (the former 
Mrs. Walker) was entitled to receive benefits under the Social Secu- 
rity Act as the wife of the person she had married after the effective 
date of the Mexican divorce. 

In Weber v. Weber, 238 N.Y.S. 333, decided August 2, 1929, a case 
where the husband sued in New York Courts for an absolute divorce 
from his wife, the Supreme Court of New York (Special Term, Kings 
County), held (quoting the syllabus) that the plaintiff (husband) 
“having previously appeared in wife’s action for divorce in Mexico, 
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and subsequently having accepted benefits under decree granted there- 
in, could not thereafter come into a court of equity and attack Mexican 
decree on ground that conduct of both parties constituted a fraud on 
people of the State of New York and on its laws, because neither of 
parties had left State to obtain Mexican decree, in application of com- 
mon-law maxim that no one shall be permitted to profit by his own 
fraud or wrong.” It was stated in that decision that “The parties, 
having invoked the jurisdiction of the Mexican court, cannot now be 
heard to attack the decree of that court.” 

About three weeks after receiving her Mexican divorce, Mrs. Weber, 
in January 1929, married a Mr. Dwyer in the city of Chicago. Mr. 
Dwyer died in 1953, at which time both he and Mrs. Weber were domi- 
ciled in the State of New York. In Dwyer v. Folsom (an action insti- 
tuted by Mrs. Weber to establish her status as the legal widow of Mr. 
Dwyer, a deceased wage earner, to receive benefits under the Social 
Security Act), 139 F. Supp. 571, decided March 29, 1956, the question 
of her marital status (with Mr. Dwyer) and the validity of her prior 
Mexican divorce from Mr. Weber was held to be for determination 
under the laws of New York State (42 U.S.C. 416(h) (1) 
(1952 Ed.)). The court, commenting generally, that the courts 
of New York State “abhor collusive Mexican ‘mail order’ divorces and 
refuse to recognize them as having validity within their jurisdiction” 
pointed out specifically that the collusiveness of the Mexican divorce 
from Mr. Weber was amply demonstrated in the 1929 decision of the 
Supreme Court of New York (Weber v. Weber, 238 N.Y.S. 333, above 
referred to). The court thereupon denied the plaintiff’s motion for 
judgment on the pleadings or for summary judgment declaring that 
“The plaintiff, claimant, sought a divorce by a method which the 
courts of New York have declared a legal nullity.” 

The following statement, which is quoted from the Dwyer decision 
of March 29, 1956, has particular significance whenever the rule in 
Drew v. Hobby is sought to be applied in establishing the validity in 
the State of New York of a Mexican decree of divorce. The court in 
the Dwyer case stated : 

The case of Drew v. Hobby, D.C.S.D.N.Y., 123 F. Supp. 245, is distinguishable 
in that the original husband procured the Mexican divorce decree by actually 
visiting Mexico and satisfying all of the jurisdictional requirements whereby 
New York, by comity, would give it recognition. 

Also, it should be noted that in the rew case the court emphasized 
the fact that the divorce decree there involved “was neither a ‘mail- 
order’ nor an ex-parte divorce” and that, while only one of the parties 
had actually gone to Mexico and instituted the divorce action, the 
other party (later Mrs. Drew) had voluntarily appeared in that ac- 
tion through authorized counsel. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 485 


While the record before us in the instant case concerning the mari- 
tal status discloses that the member actually went to Juarez, Chihua- 
hua, Mexico, and was declared a resident thereof and hence was with- 
in the jurisdiction of the Mexican Court, which on April 10, 1964, 
granted him a divorce, there is nothing to show that his wife made 
any appearance in that action. In her letters to your department, the 
wife’s statements are unequivocal that she did not sign any papers 
nor give her consent to such a divorce. The record would indicate 
therefore that the divorce action pursued by the member was in the 
nature of an “ex-parte” divorce which, by reason of the express state- 
ment made by the court in the Drew case, would clearly distinguish 
this case from the Drew decision. It does not appear that, on the 
basis of the record before this Office, the Mexican decree of divorce 
granted to the member in April 1964 would be recognized by the 
courts of the State of New York. 

Accordingly, your first question whether the Mexican decree of 
divorce granted to the member may be recognized as a valid and ef- 
fective termination of his marital status thereby requiring stoppage of 
deductions in his retainer pay under the Retired Serviceman’s Family 
Protection Plan after the month of December 1964 (the month in 
which his youngest child became ineligible by reason of reaching her 
eighteenth birthday) is answered in the negative. 

Your second question is whether the wife will be entitled to an- 
nuity payments after the death of the member, should she survive 
him. This question is hypothetical in nature and consequently may 
not be considered at this time. 


[B-155795J 


Pay—Retired—Annuity Elections for Dependents—Marital Status 


Deductions from the retired pay of an officer of the uniformed services who 
elected to provide an annuity under the authority of the Retired Serviceman’s 
Family Protection Plan (10 U.S.C. Ch. 73), for his wife whose first marriage 
performed in Mexico was dissolved there by a “mail-order” divorce, neither party 
to the marriage being a resident or domiciled in Mexico at the time of the mar- 
riage or divorce, should be continued, notwithstanding the uncertainty cast on the 
second marriage by the “mail-order” decree of divorce—a matter to be resolved 
by the courts—in view of the presumption, based on public policy, in favor of 
the validity of the second or last marriage, thereby favoring the legitimacy of 
offsprings of the marriage, a presumption strengthened by the fact that the second 
marriage performed in 1936 continued unbroken and unchallenged. 


To Commander M. L. Conner, Department of the Navy, February 16, 
1965: 


Further reference is made to your letter of November 10, 1964, and 
enclosures, concerning the propriety of making deductions in the re- 
tired pay of a captain, USN, retired, under authority of the Retired 
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Serviceman’s Family Protection Plan (Ch. 73, Title 10, U.S. Code) on 
the basis of the election exercised by him to provide an annuity for his 
wife. The Department of Defense Military Pay and Allowance Com- 
mittee has assigned Submission No. DO-N-820 to your request. 

Briefly, the record shows that the officer and his wife were united 
in marriage on June 8, 1936, in Yuma, Arizona. The matrimonial 
status which commenced that date has continued unbroken and unchal- 
lenged to date and the couple have had two children. In addition, it 
appears that a third child, the daughter of the wife under her prior 
marriage, was adopted in 1936 by the officer. 

The officer was transferred to the retired list of the Navy effective 
July 1, 1964, and in accordance with his election under the Retired 
Serviceman’s Family Protection Plan deductions are being made from | 
his retired pay on account of the annuity benefits he elected for his 
wife. The doubt as to the propriety of making such deductions arises 
from the element of uncertainty which is cast on the validity of the 
matrimonial status entered into by the officer and his wife on June 8, 
1936, by the Mexican decree of divorce dated June 10, 1935, dissolving, 
or purporting to dissolve, the wife’s prior marriage. 

Among the enclosures received with your letter are copies of an 
extract. of marriage and of the final ruling on June 10, 1935, by the 
Judge of the First Court of the Civil Registry, Tijuana, State of 
Lower California, United States of Mexico, in the divorce case of 
the wife. ‘The first document discloses that the wife and her former 
husband were united in matrimony on December 24, 1934, by one 
Saturnino Urias, Judge of the License Bureau of the Civil Registry 
in Tijuana, Mexico. The marriage ceremony appears to have been 
performed in due form pursuant to the laws of the Republic of Mexico. 
Insofar as herein pertinent, the second document recites that on June 
10, 1935, the Judge of the First Court of the Civil Registry proceeded 
to rule as follows in the divorce action of * * *, by virtue of certain 
evidence “sent” to that office, (1) that jurisdiction existed to proceed 
and act with authority in the matter, (2) that the action to be taken 
“has no opposition,” (3) that in consideration of the divorce decree and 
the dissolution of the matrimonial ties between * * * “each will be 
free to contract a new marriage” and (4) that the daughter of that 
marriage (the child mentioned above) was to remain with her mother. 
It was further provided that each party to the divorce action was to 
be notified personally and final judgment and decree of divorce was 
entered on June 10, 1935. 

In the fourth paragraph of your letter you refer specifically to two 
decisions of this Office. In these decisions, 25 Comp. Gen. 821, May 
29, 1946, and 36 Comp. Gen. 121, August 16, 1956, it was pointed out 
that unless a foreign court granting a divorce had jurisdiction over 
the subject matter of the divorce by reason of bona fide residence or 
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domicile there, of at least one of the parties, its decree of divorce will 
not, under the rules of international comity, be recognized in one of the 
States of the United States, even though the laws of such foreign 
country do not make residence or domicile a condition to its court’s 
taking jurisdiction. 

In the circumstances above related you submit the following three 
questions : 

a. Was the prior marriage of the wife legally dissolved by enclosure (5) 
(Mexican decree of divorce] ? 

b. If the answer to the above question is negative, may we discontinue Retired 
Serviceman’s Family Protection Plan deductions and refund the deductions 
entered in the member’s account since 1 July 1964, on the basis that the member 
did not have a lawful spouse on the date of his retirement and such determination 
will not be affected by any future action to validate the marriage of 8 June 1936? 

c. If the answers to both of the above questions are negative, is it required 
that deductions be continued until the member’s death, or the termination of his 
marriage to * * * by her death, or by divorce, whichever is earlier, on the basis 
that either party might, at a future date, obtain a court order validating the 


marriage of 8 June 1936? It is conceivable that * * * could have the marriage 
validated even after the member’s death. 


The Mexican divorce documents, above referred to, show that * * * 
and * * * were not residents or domiciled in Mexico at the time of 
their marriage in that country on December 24, 1934. Moreover, the 
record does not indicate that they established a matrimonial domicile 
in Mexico. It appears that they returned to the United States as 
husband and wife following their marriage in Mexico and it is indi- 
‘ated that the subsequent Mexican divorce proceedings instituted in 
June 1935 were based on evidence “sent” by them to the First Court 
of Civil Registry in Tijuana, Mexico. Hence, it seems quite clear 
that the Mexican divorce decree of June 10, 1935, was a “mail-order” 
divorce and not. based upon the bona fide residence or domicile in that 
country of either one of the parties in the action. This jurisdictional 
defect of the Mexican court was not rendered any less objectionable 
merely because the marriage which was dissolved by the divorce decree 
of June 10, 1935, had been entered into in Mexico in December 1934. 
The situs of the marriage (Mexico) did not give rise to a legal resi- 
dence or domicile in that country and the decree of divorce does not 
in any manner indicate that the Judge of the First Court of the Civil 
Registry in Tijuana, Mexico, undertook to take action in the case on 
that basis. Consequently, there is some basis for uncertainty as to 
what legal effect the Mexican decree of divorce of June 10, 1935, had 
on the validity of the officer’s marriage. 

One of the basic presumptions known in law is the presumption in 
favor of the validity of the second or last marriage. See Briggs v. 
United States, 116 Ct. Cl. 638 (1950). Such presumption becomes 
stronger with the passage of time. Azar v. Thomas, 57 S.E. 2d 821 
(1950). The presumption is founded on a sound public policy which 
adopts the view that the preceding marriage should be held as having 
been legally dissolved before the succeeding marriage was contracted 
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thereby favoring innocence, morality and legitimacy of offspring of 
the latter marriage. 

While it is true as noted in the decision of August 16, 1956, 36 Comp. 
Gen. 121, that a spouse who is divorced by a foreign decree and who 
thereafter’ remarries, thereby accepting the benefits of the foreign 
divorce decree, generally is estopped to deny the validity of the divorce, 
the Federal Government is not estopped from challenging the validity 
of such a foreign divorce decree when its interests might be adversely 
affected. In the circumstances here involved, it is believed that the 


shadow of uncertainty that is cast on the 1936 marriage between the 
officer and his wife by the Mexican “mail-order” decree of divorce is 
a matter which should be resolved by the courts. 

However, the strong presumption which the facts and the law in 
this case place on the validity of the member’s marriage impels us to 
the view that deductions from his retired pay should continue to be 
made in accordance with the election of annuity which has been exer- 
cised by him under the provisions of the Retired Serviceman’s Family 
Protection Plan. Compare 38 Comp. Gen. 836, a case in which sub- 
stantial proof of a “first” marriage was lacking. 

Inasmuch as question (a) presents an issue which we view as being 
for judicial determination, we offer no response thereto. Question (b) 
is answered in the negative and question (c) in the affirmative. 


[B-155809] 
Pay—Retired—Disability—Election of Retired Pay—Finality 


The election executed by an officer of the uniformed services pursuant to 10 
U.S.C. 1401. upon transfer to the permanent disability list under 10 U.S.C. 1201 
and 1372, to receive retired pay on the basis of his percentage of disability rather 
than years of service is a valid election that may not be changed to recompute 
the officer's retired pay on the basis of a new election of the years of service 
formula, for although 10 U.S.C. 1401, and the provisions of the Career Compen- 
sation Act which it codifies, do not make an election irrevocable, the statutory 
authority for making an election of retired pay does not vest in a member the 
right to vacillate between the alternative methods of computation offered, 
choosing first one method then the other; therefore, the officer having been prop- 
erly advised of his retired pay rights under each alternative available to him at 
the time the election was made, his choice to receive retired pay on the basis 
of his permanent disability is a valid election that is not subject to change. 


To Lieutenant Colonel P. M. Callinan, Department of the Army, 
February 16, 1965: 

Reference is made to your letter of November 17, 1964, with en- 
closures, forwarded under Department of Defense Military Pay and 
Allowance Committee Number DO-A-819, presenting for decision the 


following questions relative to computation of disability retired pay 
in the case of Captain Thomas C. Holiway, retired: 
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a. May a member’s request for change of election to receive retired pay com- 
puted on the alternate method prescribed under Section 1401 be considered a 
valid election for recomputation of retired pay? 

b. If the answer to question a is in the affirmative, would the effective date 
of recomputation of retired pay be retroactive to the effective date of entitle- 
ment to retired pay computed under Section 1401, or the date the member requests 
recomputation become effective? (In this case it appears the applicable effective 
date of recomputation would be 1 February 1962, which is the effective date of 
placement on the temporary [permanent] disability retired list. However, the 
member requested recomputation effective 1 October 1964.) 


You state that Captain Holiway’s name was placed on the tempo- 
rary disability retired list effective May 3, 1957, in the grade of captain 
with 60 percent temporary disability under the provisions of 10 U.S.C. 
1202 and 1372. On January 31, 1962, his name was removed from that 
list. and effective February 1, 1962, he was retired as a captain with 
40 percent. permanent disability under the provisions of 10 U.S.C. 1201 
and 1372, with 16.92 years of actual active service and 16 years, 8 
months and 7 days of service creditable for basic pay purposes. 

Upon retirement effective February 1, 1962, Captain Holiway be- 
came entitled under 10 U.S.C. 1401 to have his retired pay computed 
on the basic pay of a captain with over 16 but less than 18 years of 
service, using as a multiplier either 40 percent, representing the per- 
centage of his disability, or 4214 percent (214 percent times his years 
of active service), as he might elect. On February 7, 1962, he ex- 
ecuted the election form furnished to him by showing that he elected 
to receive retired pay computed at 40 percent of the pay of his grade 
on the basis of his permanent disability rather than at 4214 percent 
on the basis of his years of active service. By letter of February 26, 
1962, your office questioned Captain Holiway’s election since that elec- 
tion entitled him to receive only $205.05 per month whereas an elec- 
tion of the years of service formula would have entitled him to receive 
$217.86 per month from the date of retirement, February 1, 1962. 
Captain Holiway advised by letter of March 7, 1962, that his election 
to receive his retired pay in the lesser amount computed on the basis 
of his percentage of disability was correct. He has been paid in ac- 
cordance with his election. 

The question in this case arises because the member by letter of 
September 2, 1964, requested that effective October 1, 1964, his retired 
pay be recomputed on the basis of a new election of the years of 
service formula. 

In 10 U.S.C. 1401 the formulas for computing disability retired pay 
are prescribed in tabular form. Formula 1 and formula 2, dealing 
with permanent disability retired pay and temporary disability re- 
tired pay, respectively, provide alternative methods of computation 
based on the member’s years of active service or his percentage of dis- 


ability “As member elects.” These formulas represent a codification 
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of certain provisions in section 402(d) of the Career Compensation 
Act of 1949, approved October 12, 1949, Ch. 681, 63 Stat. 802, 818, 
37 U.S.C. 272(d) (1952 Ed.), wherein the retired member was au- 
thorized to be paid “at his election” one of the same alternatives. 

In previous cases concerning members who were authorized by 
statute to make an election between alternative retired pay benefits, it 
has been held that such election may be changed if it was made on 
the basis of erroneous information furnished by the administrative 
office and if the member was misled into making an election which 
he would not have made had he been furnished the correct informa- 
tion. See B-103324, August 30, 1951; 32 Comp. Gen. 159, 162; 33 
Comp. Gen. 71, 73; id. 237, 289; 37 Comp. Gen. 31, 33; 43 Comp. Gen. 
6, 12 and 44 Comp. Gen. 190. Coinpare 40 Comp. Gen. 223. 

In 29 Comp. Gen. 404, cited by you, question (e) involved the case 
of a member retired for physical disability prior to October 1, 1949, 
who had elected option B of section 411 of the Career Compensation 
Act, 37 U.S.C. 281 (1952 Ed.), that is, to have his retired pay com- 
puted by one of the two methods contained in section 511, 37 U.S.C. 
311. We held that the member concerned was entitled to receive re- 
tired pay in the amount, whichever is greater from time to time, com- 
puted by either method (a) or method (b) of section 511, the same as 
a nondisabled retired member under such section. It will be noted, 
however, that section 511 authorizes all members who come within its 
provisions to receive retired pay “in the amount whichever is the 
greater” computed in accordance with one of the two methods therein 
prescribed, with no distinction between nondisabled members who 
come under its provisions automatically and disabled members who 
come under its provisions by means of a section 411 election. See 37 
Comp. Gen. 31, 34. 

In 31 Comp. Gen. 39, also cited by you, we held that section 202(b) 
of the Career Compensation Act, 37 U.S.C. 233(b), prohibited com- 
putation of retired pay on a rate of basic pay which included credit 
for inactive time in the Fleet Reserve or while on the retired list in 
the cases of disabled members who were entitled to elect under section 
411 as well as nondisabled members whose retired pay was governed 
by section 511. (It will be noted that, as a result of a series of de- 
cisions by the Court of Claims predicated on the court’s “re-retire- 
ment” concept, our ruling was subsequently changed with respect to 
disabled members who elected under section 411 to have their retired 
pay computed under section 402(d). See 39 Comp. Gen. 152 and 40 
Comp. Gen. 639.) 

The remaining three decisions cited in paragraph 5 of your letter, 
37 Comp. Gen. 446, 41 Comp. Gen. 262 and 43 Comp. Gen. 805, concern 
application of the following provision in 10 U.S.C. 1401: 
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However, if a person would otherwise be entitled to retired pay computed under 
more than one pay formula of this table or of any other provision of law, he is 
entitled to be paid under the applicable formula that is most favorable to him. 
No question was raised in any of those cases as to the right of a mem- 
ber to change an election once validly executed. Although the member 
involved in 41 Comp. Gen. 262 received the benefit of a different elec- 
tion from that he originally made, the new entitlement arose not by 
reason of a change in his election but by reason of the correction of 
his records by the Under Secretary of the Army under authority of 10 
U.S.C. 1552. 

You refer to the principle of vested rights and point out that 10 
U.S.C. 1401 has not abridged the right of a member to make an elec- 
tion to receive retired pay based on either years of service or per- 
centage of disability. While the language in neither the 1949 act 
“at his election” nor in the codification “As member elects” contains 
any restrictive phrase making the election irrevocable, it does not pro- 
vide authority for making more than one election. We do not regard 
this statutory authority for making an election as vesting in the mem- 
ber concerned a right to vacillate between the alternative methods of 
computation offered, choosing first one method and then the other. 

Since Captain Holiway was properly advised as to his retired pay 
rights under each alternative available to him at the time he made his 
election in February 1962, confirmed in March 1962, that election was 
valid and is not subject to change by the member. Your question a is 
answered in the negative and no answer is required to question b. The 
voucher, not being approved for payment, is retained in this Office. 


[B-155796] 


Lease-Purchase Program—Rent—Appropriation Prohibition 


The fact that the limitation in the Independent Offices Appropriation Act, 1965, 
on the use of the funds made available for payment of rental under lease agree- 
ments accommodating Federal agencies in buildings costing the lessor in excess 
of $200,000 to construct, appears under the heading “General Services Admin- 
istration,” the agency primarily concerned with real property acquisition and 
management, does not preclude the application of the restriction to the Federal 
Aviation Agency, the language of the limitation prescribing that it shall apply 
to “any appropriation contained in this act,” and the legislative history indicating 
concern with the costliness of the lease-construction method and not the agency 
involved, and absent congressional approval of a lease-purchase agreement cost- 
ing in excess of the limitation, the restriction applies even if less than $200,000 
of the funds appropriated under the Independent Offices Appropriations Act are 
used and the balance of the construction cost of the building is paid from appro- 
priations not subject to the limitation. 


To the Administrator, Federal Aviation Agency, February 17, 1965: 


This is in reply to the letter dated December 15, 1964, wherein your 
office submitted for our decision two questions concerning the applica- 
tion of the below-quoted provision of the Independent Offices Appro- 
priation Act, 1965, Public Law 88-507, 78 Stat. 640, 655. 
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No part of any appropriation contained in this Act shall be used for the pay- 
ment of rental on lease agreements for the accommodation of Federal agencies 
in buildings and improvements which are to bk erected by the lessor for such 
agencies at an estimated cost of construction in excess of $200,000 or for the pay- 
ment of the salary of any person who executes such a lease agreement : Provided, 
That the foregoing proviso shall not be applicable to projects for which a pro- 
spectus for the lease construction of space has been submitted to and approved 
by the appropriate Committees of the Congress in the same manner as for public 
buildings construction projects pursuant to the Public Buildings Act of 1959. 

The first question was whether the provision, a limitation on the 
use of appropriated funds, is applicable to the appropriations of the 
Federal Aviation Agency, which are contained in the Independent 
Offices Appropriation Act, 1965. 

The provision is one of several “General Provisions” under the ap- 
propriation heading “General Services Administration.” Being ap- 
plicable to “any appropriation contained in this Act,” an affirmative 
answer to the query appears to be required. However, the application 
of the provision to Federal Aviation Agency appropriations is ques- 
tioned in view of the legislative background of the limitations and 
the purported anomalous situations that would arise. 

It is stated, inter alia, that the history of the limitation shows it 
was directed at the lease-construction activities of the General Services 
Administration, particularly the acquisition of office space within the 
District of Columbia, and that an affirmative indication that the Con- 
gress intended its application to other agencies, such as the Federal 
Aviation Agency, is not disclosed. 

The function of acquiring space in buildings by lease for the 
housing of Government agencies is generally vested in the Administra- 
tor of General Services. Reorganization Plan No. 18 of 1950, 64 Stat. 
1270. An exception permitting the Federal Aviation Agency to acquire 
its own space exists in the situation where the “Administrator of Gen- 
eral Services determines, pursuant to section 1(d) of Reorganization 
Plan Numbered 18, 1950, that the space to be acquired is to be utilized 
for the special purposes of the Federal Aviation Agency and is not 
generally suitable for the ase of other agencies.” 49 U.S.C. 1344 
(c)(2). It is the application of the limitation to appropriations of 
the Federal Aviation Agency available for the acquisition of “special 
purpose” space that is here involved. See Exhibit 1, Appendix C to 
GSA Reg. 2-1-101.04, designating building space at airports as “spe- 
cial purpose” space for FAA. 

The limitation provision originated with the Independent offices 
Appropriation Act, 1963, Public Law 87-741, 76 Stat. 716, 728. It 
was placed in the bill which subseque.itly became that act by the House 
Committee on Appropriations. H.R. 12711, 87th Congress, 2d Ses- 
sion, July 27, 1962. The provision was adopted by the House of 
Representatives but deleted by the Senate. The committee of con- 
ference recommended restoration— 
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Amendment No. 97: Restores House language relating to lease construction 
agreements. The conferees are agreed on the merit of the amendment and 
recommended that the legislative committees give lease construction further 
study. H. Rept. No. 2376, 87th Cong., 2d Sess. 19. 

Each Independent Offices appropriation act since the fiscal year 
1963 has contained the provision. 

That the limitation arose in connection with a General Services 
Administration program, the agency primarily concerned with real 
property acquisition and management, affords little basis for ignoring 
the very terms of the provision making it applicable “to any appro- 
priation contained in this Act.” In explaining the limitation the 
House Committee on Appropriations stated : 

The General Services Administration wants to build several new buildings 
in the District of Columbia under a lease construction program to provide 
1 million square feet of additional space. The entire space in each building is to 
be rented by the Government. With this procedure the Committee disagrees 
since they are completely financed new buildings under lease construction 
contracts. The Committee believes that the Government should own the build- 
ings instead of giving somebody a ten to fifteen year payout. 

The concern of the Committee is that lease construction is clearly the most 
expensive method of providing Government space. Under this method the 
Government pays rent at $4 to $4.25 per square foot per year and never obtains 
title to the property. A limitation on use of funds for lease construction projects 
costing over $200,000 has therefore been included in the bill, but it provides 
that projects may proceed after obtaining legislative approval in advance of a 
commitment in the same manner as for public building construction projects 


financed by direct appropriations pursuant to the Public Buildings Act of 1959. 
H. Rept. No. 2050, 87th Cong., 2d Sess. 13. 


The expressed concern of the Committee was with the method of pro- 
viding Government space and not the agency involved, the costliness 
of the lease-construction method. . The Committee’s concern need 
not and apparently did not stop with the General Services Administra- 
tion, although it may have been assumed that only that agency would 
be involved in a lease-construction project costing in excess of $200,000. 
Nor, with reference to the concern of the Committee, does there appear 
to be a basis for distinguishing “general purpose” from “special 
purpose” lease-construction agreements. We are of the opinion that 
neither the legislative history nor the purpose of the provision affords 
a basis for excluding a Federal Aviation Agency lease agreement 
involving the construction of a building costing in excess of $200,000 
from the purview of the limitation. Furthermore, the fact that the 
provision follows the appropriations of the General Services Admin- 
istration appears of little significance as the application of this 
limitation to agencies other than the General Services Administration 
is not unique among the provisions under the heading “General 
Services Administration.” 

The argument is advanced that the application of the limitation to 
the Federal Aviation Agency would lead to some anomalous situations 
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particularly where a single lease-construction building is to be occu- 
pied by the Federa) Aviation Agency jointly with another Federal 
agency, such as the Weather Bureau, which also has the authority to 
lease “special purpose” space but whose appropriations, not contained 
in the Independent Offices Appropriation Act, are not subject to the 
limitation. 

The anomalous situations arise by virtue of congressional applica- 
tion of the limitation only to appropriations contained in the Inde- 
pendent Offices Appropriation Act. The argument is that since the 
limitation was not made applicable to all agencies of the Government, 
or all executive agencies of the Government, and administrative diffi- 
culties may be encountered in seeking congressional approval for a 
joint-agency lease-construction project, the provision must have been 
intended to have narrower scope than its terms clearly provide. We see 
little merit in this contention considering the expressed congressional 
concern with the use of the lease-construction procedure in the ac- 
quisition of space for Federal activities. Moreover we do find, taking 
the various matters presented in concert, that a case has been made for 
interpreting the limitation provision as not applying to Federal Avi- 
ativ 1 Agency appropriations. Such an interpretation would be an 
unwarranted gloss upon the provision. The fact of involvement of 
other agencies beside the General Services Administration, which 
may not have been anticipated, is no justification for ignoring the 
clear and specific congressional language that the limitation shall 
apply to “any appropriation contained in this Act,” particularly 
when to do so would not be in consonance with the legislative objective 
sought to be achieved. Accordingly, the first question is answered in 
the affirmative. 

The second question, predicated upon an affirmative answer to the 
first question, was whether the limitation is applicable to a lease 
construction contract involving an estimated cost of construction of 
less than $200,000 from funds appropriated under the Independent 
Offices Appropriation Act, but more than $200,000 if aggregated 
with costs to be paid from other appropriation acts not subject to the 
limitation. 

If the estimated cost of the construction of a building to be erected 
for the accommodation of Federal agencies is in excess of $200,000, the 
limitation would apply to preclude the use of any appropriation con- 
tained in the Independent Offices Appropriation Act for the payment 
of rental in the absence of approval of the project by the appropriate 
Committees of the Congress. The second question is also answered 
in the affirmative. 
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[B-155837] 


Bonds—Bid—Principal Not Bidder 


A bid bond naming a principal different from the company submitting the bid 
is prima facie deficient, notwithstanding the bidder is an affiliate of the company 
named in the bond, and pursuant to Section 1-10.103—4 of the Federal Procure- 
ment Regulation, rejection of the bid as nonresponsive is required, and the bidder 
and the bid bond principal being separate corporate entities, the bid bond de- 
ficiency may not be waived as a minor technicality, as the surety’s obligation to 
the principal on the bond may not be imputed to the bidder, the bond submitted 
with the bid not obligating the surety to pay a debt of the bidder, and, therefore, 
the surety’s obligation under the proposed contract would have to be established 
after bid opening, an action which if permitted wonld tend to compromise the 
integrity of the competitive bid system by making it possible for a bidder to 
decide after bid opening whether or not to make his bid acceptable and, therefore, 
correction of the bid bond may not be authorized. 


To Anthony J. Genovesi, February 17, 1965: 


We refer to your letter of December 30, 1964, with enclosure, and 
telegram of December 23, 1964, from Maritime Maintenance and Labor 
Suppliers, Incorporated, 17 Battery Place, New York, New York, pro- 
testing the award of a contract. under Invitation for Bids No. 1787- 
DMS-NY, issued by the General Services Administration, Defense 
Materials Service, 30 Church Street, New York, New York. 

Bids under this invitation were solicited for the unloading, stowing 
and outloading of various types of strategic and critical materials at 
GSA Depots at Belle Mead, New Jersey; Somerville, New Jersey and 
Bethlehem, Pennsylvania. Bids were opened on December 15, 1964, 
and the bid of Maritime Maintenance which quoted an estimated price 
of $73,207.40 for all of the items in the invitation was low. One other 
bid, which quoted an estimated price of $98,295 for all of the items in 
the invitation, was received from Kennedy Contracting Company, 
Incorporated, 4461 W, Jefferson, Detroit, Michigan. 


Item 6 on page 5 of the invitation provided : 


A bid guarantee in the amount of 25% of the bid is required. * * * 

Item 7 on page 5 of the invitation stated : 

Failure to furnish a required bid guarantee in the proper amount, by the time 
set for opening of bids, may be cause for rejection of the bid. 

A bid guarantee shall be in the form of a firm commitment, such as a bid bond, 
postal money order, certified check, cashier’s check, irrevocable letter of credit 
or, in accordance with Treasury Department regulations, bonds or notes of the 
United States. Bid guarantees, other than bid bonds, will be returned (a) to 
unsuccessful bidders as soon as practicable after the opening of bids, and (b) 
to the successful bidder upon execution of such further contractual documents 
and bonds as may be required by the bid as accepted. 

The bid of Maritime Maintenance was accompanied by a bond which 
named Maritime Shipwatch Service Corporation, 17 Battery Place, 
New York, New York, as principal under the instant invitation. The 
original bid bond bore the seal: “Maritime Shipwatch Service Cor- 


poration, Incorporated Virginia, 1962.” The bid bond specifically 


794-032 O-66—34 
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states that the principal and surety named therein are firmly bound to 
the United States in the penal sum mentioned in the bond. GSA ad- 
vises that Maritime Maintenance is a New York State Corporation. 

GSA rejected the bid of Maritime Maintenance pursuant to Federal 
Procurement Regulation sec. 1-10.103-4 which provides that where an 
invitation for bids requires that a bid be supported by a bid guarantee 
and noncompliance occurs, the bid shall be rejected. On December 17, 
1964, award was made to Kennedy Contracting Company. By tele- 
gram of December 23, 1964, Maritime Maintenance protested the rejec- 
tion of its bid alleging that the bid bond as submitted was not defective 
since Maritime Maintenance is a division of Maritime Shipwatch. It 
is asserted that even if the bid bond was defective, any deficiency was a 
minor informality; therefore, Maritime Maintenance should have 
been given an opportunity to correct the deficiency pursuant to FPR 
1-2.406. Some mentic” is also made in the telegram from Maritime 
Maintenance that the price in Kennedy’s bid may be unreasonable. 
Your letter of December 30, 1964, advises that GSA in the past has 
paid Maritime Maintenance for contracts performed by Maritime 
Shipwatch. Apparently, these payments were made pursuant to a 
letter of August 20, 1964, advising GSA that Maritime Maintenance 
was an affiliate of Maritime Shipwatch. 

It is clear that where an invitation requests a bid bond, this require- 
ment is a material part of the bid. See 38 Comp. Gen. 532, also FPR 
i-10.103-4. 

With respect to the first allegation, that there was no deficiency in 
the bid bond furnished, suffice it to say that we consider a bid bond 
wherein the named principal is different from the company named in 
the bid prima facie deficient. The question is whether the deficiency 
in this case can be considered as a minor technicality which can be 
waived. The answer depends on whether the surety’s obligation as to 
Maritime Shipwatch, the named principal on the bond as submitted, 
can be imputed to cover also Maritime Maintenance which was not 
named on the bond. In this connection it is significant that Maritime 
Maintenance and Maritime Shipwatch are corporations which were 
separately incorporated in different states. 

The law regarding the nature of corporate entities as it pertains to 
the instant matter has been adequately summarized in 18 Am. Jur. 
2d Sec. 17, pages 564 and 565 as follows: 

As a general rule, the fact that a corporation owns all or the majority of the 
stock of another corporation does not destroy the identity of the latter as a 
distinct legal entity. A holding or parent corporation has a separate corporate 
existence and is to be treated as a separate entity, in the absence of cir- 
cumstances justifying disregard of the corporate entity. The subsidiary corpora- 
tions, too, are ordinarily independent of each other. The fact :that the stock- 
holders or officers in two corporations may be thé same persons does not operate 


to destroy the legal identity of either corporation; nor does the fact that the 
one corporation exercises a controlling influence over the other through the 
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ownership of its stock or through the identity of stockholders make either 
the agent of the other or merge the two corporations into one. 

See also the cases cited therein. It is a general rule of the Law of 
Suretyship that no one incurs a liability to pay a debt or perform a 
duty for another unless he expressly agrees to be so bound, for the 
law does not create relationships of this character by mere implication. 
Suretyship, therefore, generally arises only by express contract of the 
parties. 

In view of the foregoing we find that the bond as submitted with 
the Maritime Maintenance bid would not establish that the surety had 
an obligation under the instant invitation to pay a debt of Maritime 
Maintenance. Therefore, the surety’s obligation as to Maritime Main- 
tenance would necessarily have to be established after bid opening. To 
permit a bidder to establish the surety’s obligation on a bid bond after 
bid opening would tend to compromise the integrity of the competi- 
tive bid system by making it possible for a bidder to decide after 
opening whether or not to make his bid acceptable. Also, undue de- 
lays could be caused in effecting procurements and inconsistencies 
in the treatment of bidders could be created because of the subjective 
determinations by different contracting officers. It has often been 
stated that the maintenance of the integrity of the system is infinitely 
more in the public interest than a financial saving in any individual 
case. See 17 Comp. Gen. 554 and 38 Comp. Gen. 532. In these cir- 
cumstances we find that GSA properly rejected the bid of Maritime 
Maintenance as nonresponsive. 

With respect to the letter of August 20, 1964, in which it was brought 
to GSA’s attention that Maritime Maintenance was an affiliate of 
Maritime Shipwatch, this would not establish the surety’s liability 
on the bid bond as submitted in the instant matter; consequently, we 
do not find this information relevant to the issue under considera- 
tion. The fact that GSA under prior contracts with Maritime Ship- 
watch paid Maritime Maintenance would not establish the surety’s 
obligation for default by Maritime Maintenance under the bid bond 
as submitted; therefore, this is not relevant to the issue under con- 
sideration. In regard to the contention that Maritime Maintenance 
should have been given an opportunity to correct the bid bond after 
bid opening pursuant to FPR 1-2.406, you are advised that FPR 1-2. 
406-3 limits such corrections to bids which are responsive as sub- 
mitted. In view of the finding that Maritime Maintenance’s bid as 
submitted was nonresponsive, correction could not be permitted. See 
B-153728, July 7, 1964. 

In connection with your allegation that the prices in Kennedy’s bid 
were unreasonable if compared with the prices in Maritime Main- 
tenance’s bid, GSA has advised that the prices of the items in this 
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procurement were checked with prices under prior contracts for this 
type of procurement and it was determined that the prices in Ken- 
nedy’s bid were ieasonable. Also, GSA had some question whether a 
number of Maritime Maintenance’s unit prices could be considered 
as its intended bid prices. Pursuant to our review we find that GSA’s 
determination regarding the reasonableness of the prices in Ken- 
nedy’s bid was not erroneous, although we believe it would have been 
preferable to verify the prices offered by Maritime Maintenance be- 
fore a decision was made to accept the Kennedy bid. 
For these reasons the protest of Maritime Maintenance is denied. 


[B-150828] 


Contracts—Labor Stipulations—Davis-Bacon Act—Applicability 


A cost-plus-a-fixed fee negotiated contract, incorporating the Walsh-Healey Pub- 
lic Contracts Act relating to the manufacture or furnishing of supplies, and the 
Work Hours Act of 1962, under which parts manufactured at the contractor's 
plant by industrial union members are assembled by these employees at the 
Government job site for use in space projects may not be amended to include 
Davis-Bacon Act provisions, 40 U.S.C. 276a, to accomplish parts assembly by 
craft union members instead of the industrial workers, and to authorize pay- 
ment of the minimum wage rates prescribed under the act by the Secretary of 
Labor for the job site, the facts not warranting conclusion that the contract is 
for the construction of a public building or public work within the contemplation 
of the Davis-Bacon Act, and the authority of the Secretary of Labor under 
5 U.S.C. 1832-15 to prescribe standards, regulations and procedures not extend- 
ing to enforcement; therefore, the good faith determination by the contracting 
officer, pursuant to agency responsibility to award, administer and enforce 
contracts, that the act does not apply will not be disturbed. 


Contracts—Labor Stipulations—Davis-Bacon Act—Applicability 


When a determination that the Davis-Bacon Act, 41 U.S.C. 276a, requirements 
for payment of minimum wages is not applicable to a contract under which parts 
manufactured at the contractor’s plant by industrial workers are assembled by 
them at the space project job site is upheld, amendment of the contract to 
provide for parts assembly by craft workers and to pay the wage rates pre- 
scribed by the act for the job site may not be authorized under general contract 
law where doubt as to tie applicability of the act exists, and even if the act was 
held to apply, the contract having been substantially completed, amendment of 
the contract would be unreasonable, increasing costs and delaying performance, 
and where the act—not a jurisdictional dispute settlement statute—does not 
specify that work covered by its minim um wage provisions must be performed 
by building trade or craft workers as distinguished from industrial workers, 
but only requires ihat labor and mechanics receive not less than the minimum 
wage stipulated by the contract. 


To the Administrator, National Aeronautics and Space Administra- 
tion, February 18, 1965: 


We refer to a letter dated February 2, 1965, and enclosures, from 
Mr. Earl D. Hilburn, Deputy Associate Administrator, requesting our 
opinion on the propriety of amending a contract awarded by the 
National Aeronautics and Space Administration (NASA) to the 
Marion Power Shovel Company, a division of Universal Marion Cor- 
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poration (Marion), to include the wage rate provisions of the Davis- 
Bacon Act, 40 U.S.C. 276a, et seg. 

The facts and circumstances involved in the matter upon which our 
opinion is requested are set forth in your draft letter of December 21, 
1964, AGK/BMoritz:ark. It is stated therein that on March 25, 1963, 
after competition, a cost-plus-incentive fee contract for engineering, 
designing, manufacturing, fabricating, and testing two identical 
crawler-transporters was entered into with Marion. The contract 
included provisions incorporating the Walsh-Healey Public Contracts 
Act, 41 U.S.C. 35 note, and the Work Hours Act of 1962, 40 U.S.C. 
327 note, but did not include Davis-Bacon Act provisions. 

It is reported that the Davis-Bacon Act was not considered to be 
applicable to this contract and that the contracting officer reached 
this decision because he regarded the crawler-transporter as a vehicle 
similar to missile-carrying vehicles manufactured for the Army and 
Air Force under contracts which did not contain Davis-Bacon Act 
provisions. 

Under the Marion contract virtually all of the major units and com- 
ponents were to be fabricated at Marion’s plant at Marion, Ohio. The 
work involved at Cape Kennedy, it is stated, is primarily the assem- 
bly of structural elements which are too large to transport economi- 
cally from Marion’s plant and of other components which could not be 
installed until the structural elements had been assembled. The first 
crawler was assembled and tested at Marion’s plant after which it was 
broken down into shippable segments and sent to Cape Kennedy by 
rail. The second crawler-transporter, it is reported, will not be assem- 
bled and tested at Marion’s plant but, as the result of experience with 
the first crawler, will be tested after assembly at the Cape. It is fur- 
ther reported that except for portions of the work which have been 
subcontracted, Marion has used its own employees for the assembly 
work at the Cape. These employees, who are members of the United 
Steel Workers of America, are the same personnel who performed 
work under the contract at Marion’s plant. 

By letter dated August 14, 1964, the Solicitor of Labor forwarded 
to you “for your information” a copy of the following letter addressed 
by him on the same date to the General President of the International 
Association of Bridge, Structural and Ornamental Iron Workers, 


AFL-CIO: 


Thank you for your letter concerning the application of the Davis-Bacon Act 
to a contract for manufacturing, fabricating and job-site assembly or erection 
at Cape Kennedy, Florida, of two large transporters. The contract is between 
the National Aeronautics and Space Administration and the Marion Power 
Shovel Company of Marion, Ohio. As you know, the Department of Labor has 
also received other protests concerning this same matter, which have prompted 
us to make an extensive review of the circumstances under which this contract 


is being performed. I am enclosing a summary statement of these circumstances 
for your information. 
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It is my considered opinion, as a matter of legal interpretation of the Davis- 
Bacon Act, that the job-site activities at Cape Kennedy, Florida, in the perform- 
ance of this contract are an integral part of an over-all construction project 
necessary to the manufacture, positioning and servicing of the Apollo Spacecraft 
and the three stage Saturn V launch vehicle to the extent that these activities 
are more than incidental in character and are coordinated and performed at 
Cape Kennedy, Florida, and, therefore, are subject to the prevailing wage require- 
ments of this statute. 

Because of the unusual circumstances of this case, this ruling should be con- 
sidered as applying only to the special facts presented here and should not be 
considered as a precedent for any future action in any other matter. 


The summary statement referred to in the Solicitor of Labor’s letter 
reads as follows: 


According to our information, the awarding of a cost-plus-a-fixed-fee negoti- 
ated contract to the Marion Power Shovel Company, Marion, Ohio, for the design, 
fabrication, and erection of two crawler-transporters was announced in March 
1963 by the National Aeronautics and Space Administration’s Launch Opera- 
tions Center at Cape Kennedy, Florida. The over-all dimensions of the crawler- 
transporter will be 20’ high, 130’ long and 114’ wide. each weighing five million 
pounds. The crawler assembly at each of the four corners will measure about 
24’ by 40’. There will be a total of sixteen driving moteurs, two on each track, 
which will be powered by two 2800 h.p. diesel electric generators. ‘These crawl- 
ers will play a vital role in the National Aeronautics and Space Administration’s 
program to launch astronauts to the moon. The Apollo Spacecraft and the three- 
stage Saturn V launch vehicle will be erected in vertical position with the 
umbilical tower on a fabricated base. When everything is ready to go, the 
crawler will move under the base and hydraulically pick up base, umbilical 
tower and laurch vehicle. Traveling at speeds up to five miles per hour, the 
crawler will transport this assembly some three miles to the launch site, where 
it will position the base, tower, and launch vehicle on the launch pad. 

It is our understanding that Marion Power Shovel Company, in cooperation 
with the National Aeronautics and Space Administration, sent a contingent of 
its plant employees to the Marshall Space Flight Center at Huntsville, Alabama, 
to train them in the welding processes to be used in the erection of the trans- 
porters. They are paid the basic plant rate plus certain fringe benefits. Cranes 
used in the unloading and erection at the site have been contracted for on a 
fully operated basis. This contractor is paying his operators the predetermined 
rates established for the Cape. We understand the assembly at the Cape in- 
cludes installation of diesel generators, pumps, controls, duct work, hydraulic 
work and wiring, and that portions of this work will be contracted for in order 
to secure skilled workmen in these crafts. Work at the site began about April 20, 
1964, and will take approximately six months to complete. About 40 workmen 
will be employed on the project site. 


Thereafter, by letter of September 8, 1964, the Solicitor of Labor 

advised the Director of Labor Relations, NASA, that : 
* * * IT wish to emphasize that the opinion expressed in that letter [letter of 
August 14, 1964] concerning the application of the Davis-Bacon Act to certain 
activities at Cape Kennedy, Florida, was limited to the crawler-transported ma- 
chine and did not relate to any other activities on any other work at Cape Ken- 
nedy, Florida. 

It is reported that the International Association of Bridge, Struc- 
tural and Ornamental Iron Workers, relying on the Solicitor of Labor’s 
letter, has requested that the assembly of the crawler-transporters at 
Cape Kennedy be done by their members, rather than the United 
Steel Workers who are employees of Marion, contending that they 
have jurisdiction over work of the type involved which is subject 
to the Davis-Bacon Act. 
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The various considerations involved in amending the Marion con- 


tract to incorporate the provisions of the Davis-Bacon Act are detailed 
in your draft letter of December 12, 1964, as follows: 


We have given serious consideration to the Union’s request that we imple- 
ment the Solicitor of Labor’s August 14 letter by amending the contract with 
Marion to include appropriate Davis-Bacon provisions on a prospective basis. 
Inasmuch as the assembly of the first crawler will be completed early in Janu- 
ary, we have not felt that amendment of the contract with regard to Crawler 
1 assembly was feasible or practical. Asserably of the second crawler could be 
accomplished in the manner requested by the Union. To explore this we have 
requested and received a proposal from Marion * * * regarding assembly of the 
second crawler at the work site under Davis-Bacon provisions. Marion has 
indicated that it would complete the work in the manner requested by the 
Union, that is, with trades union personnel at the Cape rather than its own per- 
sonnel, at a cost increase of $783,000 exclusive of overhead and fee, and with 
a time extension of 20 weeks. We believe that negotiation would reduce these 
figures somewhat. We presently estimate Marion’s net additional costs under 
its contract at about $750,000 and delay to the work of 14 weeks. * * * How- 
ever, the impact upon the Government’s Apollo program would be far greater 
than the adjustments to the Marion contract would seem to indicate. For ex- 
ample, the entire program might have to be slipped by the period indicated tc 
assure that the backup required in the form of the second crawler was available 
on the dates projected for launchings. The dollar effect of such a slippage could 
be many multiples of the dollar impact estimated for the Marion contract itself 
and the impact schedule-wise of speculative but serious moment to the Nation. 


It is reported that failure to implement the Solicitor of Labor’s 
letter might result in labor unrest at the Cape and even in strikes 
which could also be disruptive of the Apollo program. It should be 
noted in that regard that the record submitted to our Office indicates 
that labor peace will not necessarily be achieved at Cape Kennedy by 
the incorporation of Davis-Bacon Act provisions in the Marion con- 
tract. In a memorandum prepared by the Director, NASA-KSC, it 
is stated that in the event the work in question was reassigned to craft 
union members there appeared to be a real possibility that the United 
Steel Workers, an industrial union representing Marion’s employees, 
might strike and/or picket at MILA [Merrit Island Launch Area 
where the assembly work is to take place] or at the Marion Plant. 

The draft letter states that in attempting to find a solution to the 
problem which faces NASA you have considered applicable decisions 
of our Office. You refer specifically to our decision reported at 40 
Comp. Gen. 565 from which you conclude that NASA is precluded, 
for the purpose of furthering labor standards objectives from amend- 
ing an existing contract that has been substantially performed so as 
to add Davis-Bacon wage rates which had been omitted initially from 
the contract involved. 

The Davis-Bacon Act provides, in pertinent part, that: 

* * * the advertised specifications for every contract in excess of $2,000 * * * 
for construction, alteration and/or repair, including painting and decorating, 
of public buildings or public works of the United States * * * and which re- 
quires or involves the employment of mechanics and/or laborers shall contain 
a provision stating the minimum wages to be paid various classes of laborers 


and mechanics which shall be based upon the wages that will be determined by 
the Secretary of Labor to be prevailing for the corresponding classes of Laborers 
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and mechanics employed on projects of a character similar to the contract work 
in the city, town, village, or other civil subdivision of the State in which the work 
is to be performed * * * and every contract based upon these specifications shall 
contain a stipulation that the contractor or his subcontractors shall pay all me- 
chanics and laborers employed directly upon the site of the work * * * the full 
amounts accrued at time of payment, computed at wage rates not less than those 
stated in the advertised specifications * * *. 

By its express terms the Davis-Bacon Act applies to contracts for 
“construction, alteration and/or repairs * * * of public buildings or 
public works of the United States * * *.” We have carefully noted 
the Solicitor of Labor’s letter of August 14, 1964, and while the bases 
stated therein to support his opinion are not entirely clear, we find 
no cogent or persuasive reasons in that letter to support a conclusion 
that the Marion contract is a contract for the construction of a public 
building or public work within the contemplation of the Davis-Bacon 
Act. The contracting officer determined that the Walsh-Healey Act 
(relating to the manufacture or furnishing of supplies), rather than 
the Davis-Bacon Act, was applicable to the work involved in furnish- 
ing the crawler-transporters under the contract. We have been in- 
formally advised that this determination was based on the fact that 
similar missile-carrying vehicles were furnished under Army and Air 
Force contracts containing Walsh-Healey Act, rather than Davis- 
Bacon Act, provisions. Such Army and Air Force vehicles, we are in- 
formed, are large wheeled missile-carrying vehicles and perform sub- 
stantially the same function as the crawler-transporters here involved. 
However, instead of transporting the missile in a vertical position as 
in the crawler-transporter, the Army and Air Force vehicles transport 
the missile in a horizontal position. The Army vehicles have been 
used at Redstone Arsenal, Huntsville, Alabama, to transport the Ju- 
piter rocket. The Air Force vehicles have been used to transport the 
Titan and Atlas rockets at Cape Kennedy. We have also been in- 
formed that NASA has had other large missile-carrying vehicles built 
under Walsh-Healey Act contract provisions for transporting the 
Saturn V rocket in a horizontal position at Huntsville, Alabama. 

The responsibility for determining whether Davis-Bacon Act pro- 
visions should, or should not, be included in a particular contract, 
as in the case of other appropriate contractual provisions, rasts pri- 
marily with the contracting agencies which must award, administer 
and enforce the contract. The agencies’ determination in this regard 
should not be lightly disturbed either by the Department of Labor 
or by this Office. It has been observed (40 Comp. Gen. 565) that the 
authority ziven to the Secretary of Labor under Reorganization Plan 
No. 14 of 1950, 5 U.S.C. 1332-15, to “prescribe appropriate standards, 
regulations and procedures” for the purpose of ensuring coordination 
of administration and consistency of enforcement, does not extend to 
actual administration and enforcement of the acts affected. See 
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S. Rept. No. 1546, 81st Congress, where, in reporting formally on the 
Plan, the Senate Committee on Expenditures in the Executive De- 
partments stated: “The enforcement and administration of labor 
standards are not transferred by the plan but remain vested in the 
individual agencies and departments of the Government.” 

In the instant case, it would appear that the contracting officer made 
the determination not to include Davis-Bacon Act provisions in the 
Marion contract in good faith, and on the basis of previous practice 
of other contracting agencies in procurements of similar missile-carry- 
ing vehicles, which apparently differ from those under consideration 
only in physical dimensions. Moreover, insofar as we have been able 
to determine (no clear basis for the Solicitor of Labor’s opinion being 
stated), it does not appear that the contracting officer’s determination 
was inconsistent with applicable Department of Labor regulations. 
It is our understanding that the Department of Labor has taken no 
steps to implement the opinion stated in the Solicitor’s letter. That 
letter was not even directed to NASA which, as the contracting agency, ~ 
would have the responsibility for implementation, but was furnished 
solely for informational purposes. Therefore, regardless of the ques- 
tion concerning the correctness of the opinion stated in the Solicitor’s 
letter, it can be said, at most, that such letter has only advisory force 
and no action is required to be taken by NASA in accordance therewith. 

The provisions of the Davis-Bacon Act are not of themselves binding 

upon a contractor but are effective only when they are included in the 
specifications which are bid upon and ultimately incorporated into the 
contract. 40 Comp. Gen. 565. See, also, 20 Comp. Gen. 890 relating 
to the Eight Hour Law, 40 U.S.C. 321, and 20 zd. 931 relating to the 
Walsh-Healey Act. In 40 Comp. Gen. 565, we held that a failure to 
include minimum wage provisions in a contract, even asuming that 
they properly should have been included, cannot be cured retroactively. 
Once such wage provisions are initially included, however, it is not ob- 
jectionable to correct. wage rates in instances where they have contained 
inadvertent clerical errors. See, also, section 5.4(c) of the Depart- 
ment of Labor Regulations, 29 F.R. 100. Additionally, it was further 
observed in 40 Comp. Gen. 565 that : 
* * * While we might agree that the public policy manifest in the provisions 
of the Davis-Bacon Act warrants cancellation and readvertisement, if feasible, 
of work awarded without clearly applicable conditions, no corrective action 
would appear possible where, due to substantial completion of the work or other 
practical considerations, it is not reasonable to cancel and readvertise. [Italics 
supplied.) 

Even if we assume, arguendo, that the Solicitor of Labor’s opinion 
on the applicability of the Davis-Bacon Act is correct, which because 
of the general character of the contract considered as a whole we 
seriously question, we think that the rationale stated in 40 Comp. Gen. 
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565 with respect to the circumstances under which a contract may be 
canceled and readvertised fully applies to the question at hand. Ap- 
plying that decision to the facts of this case we must conclude that 
amendment of the Marion contract to incorporate Davis-Bacon Act 
provisions would not be legally authorized under general contract law. 
Our conclusion is supported by the following considerations. 

First, as noted previously, we have serious doubts whether the con- 
tract work is of a nature requiring Davis-Bacon Act coverage. We 
need not, and do not, decide this question, however, since the view we 
take of this case requires no decision on that question. It 1s enough 
to say that, in our opinion, the Davis-Bacon Act provisions are not 
“clearly applicable.” The amendment of a contract to incorporate 
Davis-Bacon Act provisions which have been previously determined 
by the procuring agency in good faith and on reasonable grounds to 
be inapplicable would be of doubtful legality even where such provi- 
sions are clearly applicable. A fortiori, when their applicability is 
doubtful, a contract should not be amended for the purpose of in- 
corporating them. 

Secondly, we think that it would be unreasonable to amend the 
Marion contract at this late date, even if the Davis-Bacon Act were 
clearly applicable, since the contract work appears to have been sub- 
stantially completed. Also, as your draft Jetter of December 21, 1964, 
points out, Davis-Bacon Act coverage would result in substantial 
additional costs to the Government under the Marion contract and 
would entail slippage in the Apollo program of 14 weeks which could 
be of serious moment to the Nation. In that connection, it is our 
understanding, and the itemized breakdown set forth in Marion’s pro- 
posal so indicates, that most of the additional cost in changing over 
to Davis-Bacon Act coverage would not be caused by increased wage 
rates of the laborers and mechanics employed, but would result from 
the training of new workers to do the work and costs incident to delay 
of the work. It is our understanding further that Marion’s proposal 
does not include an adjustment to the incentive fee which, in all prob- 
ability, would be insisted upon by Marion. Additionally, the dol- 
lar effect of slippage in the Apollo program, it is stated, could be many 
multiples of the dollar impact estimated for the Marion contract 
itself. 

Thirdly, and perhaps it should be emphasized since the point is 
often overlooked, the Davis-Bacon Act is not a jurisdictional dispute 
settlement statute. Nowhere within its provisions does the act speci- 
fy that work covered by its minimum wage provisions must be per- 
formed by building trade or craft workers as distinguished from in- 
dustrial workers. All that the act requires is that the laborers and 
mechanics, whoever they may be, actually employed on the site of 
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projects under contracts containing minimum wage provisions shall 
receive the full amounts accrued at time of payment, computed at 
wage rates not less than those stated in the advertised specifications. 
Thus, even if it were determined that the Davis-Bacon Act applied to 
the work involved in the Marion contract and that the contract could 
and should be amended to include its provisions, Marion would not 
appear to be in violation of the act if it employed its own industrial 
laborers and mechanics on the assembly work, so long as those laborers 
and mechanics received the stipulated minimum wages. Thus, there 
is no support in the Davis-Bacon Act itself for the contention of the 
International Association of Bridge, Structural and Ornamental Iron 
Workers that its members necessarily have jurisdiction over work 
which is subject to the act. From a strictly legal standpoint, there- 
fore, amendment of the Marion contract to include Davis-Bacon Act 
coverage would not furnish a basis for requiring Marion to employ 
building trade or craft workers and, thus, would not necessarily result 
in labor peace at the Cape. Also, as noted previously, it is reported 
there is a real possibility that amendment of the contract and reas- 
signment of the work to craft workers might result in a strike by the 
United Steel Workers at Cape Kennedy and/or the Marion plant. 
These latter considerations, in our opinion, merely point up the dif- 
ficulties inherent in attempts to resolve jurisdictional disputes by 
means of a statute not designed, nor intended, for such purpose. 

In view of the foregoing considerations we must conclude that 
there is no legal basis for overturning the good-faith determination 
of the contracting officer that the Davis-Bacon Act is not applicable 
to the work covered by the Marion contract, and that the contract may 
not be amended under the laws and regulations generally applicable 
to contract administration, to incorporate the act’s provisions. 

In view of the nature of the Deputy Associate Administrator’s re- 
quest, we express no opinion on whether the contract may properly be 
amended under the provisions of Public Law 85-804, 50 U.S.C. 1431. 


[[B-156044] 


Travel Expenses—Fares—Taxicabs—Between Residence and Head- 
quarters—Prior to Travel Status 


Although taxicab fare paid by Government employees to transport baggage from 
their residences to headquarters incident to official travel to be performed later 
in the day from a common carrier located two blocks from the office, to which the 
employees walked, may not be allowed, absent amendment to section 3.1(b) of 
the Standardized Government Travel Regulations which limits reimbursement 
for taxicab fares to and from a common carrier or other terminal to either place 
of abode or place of business, and in view of the number of different circum- 
stances which would be encountered, payments made to employees need not be 
identified or collected, the amounts paid approximating the cost to the employees 
to travel from their residences to the terminal. 
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To the Administrator, Housing and Home Finance Agency, Feb- 
ruary 18, 1965: 


We refer to your letter of January 29, 1965, concerning the allow- 
ance of taxicab fares under section 3.1) of the Standardized Govern- 
ment Travel Regulations incident to the temporary duty travel of 
certain employees of the Housing and Home Finance Agency, Region 
III, Atlanta, Georgia. 

The regulation in question provides in pertinent part: 

Reimbursement for the usual taxicab fares from common carrier or other 
terminal to either place of abode or place of business, or from either place of 


abode or place of business, to common carrier or other terminal, will be allowed 
in an amount not to exceed $6 (plustip) * * * 


You present the question as follows: 

Your decision is requested as to whether certain employees in Housing and 
Home Finance Agency (HHFA) Region III (Atlanta) are entitled to reim- 
bursement for the cost of a taxicab used to transport baggage from the employee’s 
residence to the Regional office incident to travel later in the day on official 
business from a common carrier terminal located two blocks from the office. 
Each employee walked from the office to the terminal after performing his usual 
office duties for one or more hours. It was not feasible for any employee to 
transport his baggage by usual means of transportation from his residence to 
the office. 

The quoted regulation provides for payment of taxicab fares by the 
Government in connection with an employee’s departure on and his 
return from official travel, however, payment is restricted to cases in 
which a taxicab is used for transportation to or from the common car- 
rier or other terminal used by the employeee. In the decision 36 Comp. 
Gen. 476, which you cite, the employee concerned was allowed reim- 
bursement of the taxicab fare from her residence to her office, however, 
she departed on temporary duty from the office, travel being performed 
in the privately owned automobile of another employee. The office 
was considered as the “terminal” since it was the point of departure 
on temporary duty by automobile. In the other decision you cite, 
B-138143, January 8, 1959, the airport was the point of departure by 
common carrier. Therefore, the office could not be considered as a 
“terminal” under the regulations. In the duwision of December 4, 
1963, B-152759, a copy of which is enclosed, we allowed payment of 
taxicab fare claimed in a case involving an employee stationed in 
Atlanta. The employee in that case took a taxicab from his residence 
to the common carrier terminal where he deposited his personal bag- 
gage, he then walked the short distance to his office and worked part 
of the day before returning on foot to the terminal to depart on tem- 
porary duty. We have not authorized payment of the taxicab fares 
of departing employees under section 3.15 unless the place to which 
they travel by taxicab is the terminal from which they will depart. 

We realize that under B-152759, discussed above, employees of your 
regional office in Atlanta will be able to qualify for reimbursement of 
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taxicab fares by stopping at the common carrier terminal and deposit- 
ing their personal baggage before reporting to the office for work on 
days they will depart on temporary duty. However, in view of the 
explicit provision of the Standardized Government Travel Regula- 
tions and in view of the number of different circumstances which would 
be encountered we believe that in the absence of an amendment to sec- 
tion 3.16 of the regulations taxicab fares from the employee’s residence 
must be limited thereunder to cases when the employee concerned 
travels to the common carrier or other terminal from which he will 
depart. 

Regarding payments which may have been made to employees of 
your Atlanta office for travel to the office on days they later departed 
on temporary duty, it would appear from the particular circum- 
stances in Atlanta that the amounts paid were approximately the same 
as those which would have been incurred had the employees traveled 
from their residences to the terminal. Therefore, no action need be 
taken to identify or collect such payments. 


{[B-155864] 


Pay—Submarine Duty—Off-Crew Travel to New Home Port 


The off-crew members of a two-crew nuclear-powered submarine who travel 
by means other than the submarine under change of home port orders that make 
no reference to the continued attachment of the members as crew members of 
the submarine, or to their continuing off-crew status for training and rehabilita- 
tion, where the movement of dependents and household effects, and the payment 
of dislocation allowance is accomplished on change of home port certificate, are 
entitled to the submarine pay prescribed by 37 U.S.C. 301(a) (2) for the period 
of their travel to the new home port, the continued operation of the submarine 
requiring the movement of the off-crew as well as the on-crew members to the 
new home port, and the travel not terminating the rehabilitation and training 
status of the members for submarine pay purposes, and, in the future, orders 
may recite that the off-crew members are not detached from the submarine and 
that travel incident to change in home port is performed in a training and 
rehabilitation status. 


To the Secretary of the Navy, February 19, 1965: 


Further reference is made to letter of December 28, 1964, from the 
Assistant Secretary of the Navy in effect requesting a decision as to 
the entitlement to submarine duty pay of members of the off-crew of 
a nuclear-powered submarine while traveling by other means than the 
submarine in connection with a change of the home port. of the vessel 
from New London, Connecticut, to Pearl Harbor, Hawaii. The re- 
quest was assigned Submission No. SS-N-824 by the Department of 
Defense Military Pay and Allowance Committee. 

The Assistant Secretary states that permanent change of station 
orders were issued to the members of the off-crew to accommodate the 
special necessities imposed by a change of home port of a two-crew 
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nuclear submersible. It is stated further that in recognition of these 
special necessities, this mode of movement of off-crew personnel was 
approved and prescribed by competent authorities within the Depart- 
ment of the Navy through implementing directives, and that these 
directives and the orders issued under their authority state expressly 
that the movement of dependents, household effects, «nd dislocation 
payments would be accomplished on change of home port certificate 
and not on the permanent change of station orders. Proceed time was 
not authorized in connection with the orders; time, other than travel 
time, between departure from Groton, Connecticut, and time of re- 
porting to the Port of Embarkation as ordered by the District Passen- 
ger Transportation Office, Twelfth Navai District, was considered as 
delay in reporting and charged as leave, and travel allowances for the 
off-crew members were intended. 

It is reported that the Navy Regional Finance Center at Pearl 
Harbor takes the position that when the off-crew members enter into 
a travel status with entitlement to travel allowances they no longer 
are in a status of training and rehabilitation for submarine duty pay 
purposes within the meaning of 37 U.S.C. 301(a) (2) which authorizes 
hazardous (submarine) duty pay for “duty * * * as determined by 
the Secretary concerned, on a submarine (including, in the case of 
nuclear powered submarines, periods of training and rehabilitation 
after assignment thereto).” The Assistant Secretary states, however, 
that the off-crew members were attached to the submarine before the 
change of home port and that there was no intention in connection 
with the move to detach those members from the submarine. There- 
fore, he expresses the belief that so long as this crew remains attached 
to the submarine, entitlement to submarine duty pay is intended to 
continue, subject to two areas of exception; periods of leave in excess 
of 30 days and periods of temporary additional duty in excess of 15 
days when the orders do not clearly state that such temporary duty 
is in connection with submarine training or rehabilitation. This view, 
the Assistant Secretary urges, is in keeping with the two-crew sub- 
marine pay concept which Public Law 86-635, 37 U.S.C. 235(a) (2) 
(Supp. II, 1959-60), recognized and confirmed, and that to assume 
that entry into a travel status with entitlement to travel allowances 
results in loss of submarine duty pay ignores the administrative 
and operational reality that the member is attached to the nuclear 
submersible as part of its off-crew. 

With respect to the orders under which the off-crew made the move 
to Pearl Harbor, the Assistant Secretary states that these orders con- 
tained no recital with reference to the continuing attachment of the 
members as crew members of the nuclear-powered two-crew submarine 
or their continuing off-crew status for purposes of training and re- 
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habilitation but that, should this Office decide it is free from legal 
objection, language to that effect may be included in future similar 
orders. 

The orders under which the move of the off-crew members was ac- 
complished provided in material part as follows: 


Subj: PCS Orders incident to change of home port _ 

Ref: (a) CNO MSG DTG 132028Z May 64 
(b) BUPERS ltr Pers—B154-ej of 8 Jul 63 as modified 29 Oct 63 
(c) COMSUBLANT INST 1300.3 

1. In accordance with the provisions of references (a), (b) and (c), you are 
hereby ordered from Groton, Connecticut to the Port of Embarkation ordered 
by the District Passenger Transportation Office, TWELFTH Naval District, in- 
cident to the change of home port of USS TECUMSEH (SSBN628) from New 
London, Connecticut to Pearl Harbor, Hawaii effective 1 August 1964. 

2. Movement of dependents, household effects, and dislocation allowance pay- 
ment will be accomplished on your change of home port certificate and not on 
these orders. 

The orders are designated as permanent change of station orders. 
They do not, however, disturb the attachment of the members to the 
submarine or detach them from training and rehabilitation and 
plainly have reference only to the permanent change of station result- 
ing from the change of home port. In such circumstances and since 
the movement of the off-crew to the new home port would appear to be 
as essential to the continued operation of the submarine as the move- 
ment of the on-crew we believe the orders are to be viewed as simply 
effecting a relocation of the off-crew to the new home port. We see no 
reason why the travel for such relocation purposes should be viewed 
as terminating the rehabilitation and training duty status of the mem- 
bers for submarine duty pay purposes when such travel by the on- 
board crew for the same purpose does not terminate their entitlement 
to submarine pay. As indicated above, 37 U.S.C. 301(a)(2) au- 
thorizes the Secretary of the Navy to determine the duties performed 
during periods of training and rehabilitation which will create entitle- 
ment to submarine pay and the comments in the Assistant Secretary’s 
letter indicate a view on the part of the Secretary of the Navy that 
periods of travel required to relocate the off-crew of a nuclear-powered 
submarine incident to a change in its home port properly are to be 
viewed as periods of training and rehabilitation for submarine pay 
purposes. 

Accordingly, we are not required to object to payment of submarine 
pay to the off-crew members during the period of travel required to 
effect their relocation incident to the change in home port under the 
orders concerned. Should you deem it advisable to do so, a recital 
that the off-crew members are not detached from the submarine and 
that travel is performed in a training and rehabilitation status may 
be included in the orders in future similar cases. 
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[B-155940] 


Pay—Retired—Advancement on Retired List—Reduction in Pay 
Effect 


When a member of the uniformed services receives a lesser rate of retired pay 
in the recomputation of his retired pay, in accordance with 10 U.S.C. 3992, upon 
advancement to warrant officer, W-1, on the retired list after completion of 30 
years of service, pursuant to 10 U.S.C. 3964, than that established under 10 
U.S.C. 3991 when originally retired under the authority of 10 U.S.C. 3914 and 3961 
in the grade of sergeant E-9, a higher enlisted pay grade prescribed by the act of 
May 20, 1958 than that of warrant officer, W-1, the member should have been 
consulted before advanced on the retired list, section 3964 not imposing an abso- 
lute requirement for advancement, and neither the most favorable payment 
formula authorized by section 3991, nor any other provision of law saving to 
the member the right to continue receiving retired pay under his original entitle- 
ment; therefore, the action of advancement may be rescinded on the basis of a 
statement by the member that it was contrary to his wishes. 


To Lieutenant Colonel P. M. Callinan, Department of the Army, 
February 23, 1965: 


Reference is made to your letter of November 17, 1964, with enclo- 
sures, forwarded under Department of Defense Military Pay and Al- 
lowance Committee number DO-A-818, requesting decision as to 


propriety of payment of a voucher in the amount of $79.75, in favor 
of Warrant Officer William L. Curtis, retired, representing the differ- 
ence between the retired pay of a sergeant major, E—9, and that of a 
warrant officer, W-1, for the period November 1 to 30, 1964. 

You state that Warrant Officer Curtis was retired January 1, 1964, 
in the grade of sergeant major, E-9, under authority of 10 U.S.C. 
3914 and 3961 with 29 years, 3 months and 18 days of service. His 
retired pay was established at $406 per month in accordance with 10 
US.C. 3991, Formula C. Effective September 13, 1964, upon com- 
pletion of 30 years of service including time on the retired list, he was 
advanced on the retired list to the grade of warrant officer, W-1, pur- 
suant to the provisions of 10 U.S.C. 3964. If effective, that advance- 
ment in grade entitled him to recomputation of his retired pay on the 
basis of the higher grade under 10 U.S.C. 3992, which recomputation 
results in entitlement to $326.25 per month, or $79.75 less than the rate 
to which he was entitled before the advancement. He was paid at the 
higher rate through October 31, 1964, and you state that refund at the 
rate of $79.75 for the period September 13, 1964, through October 31, 
1964, has not been requested pending conclusion of this decision. 

Section 3964 provides: 

Each warrant officer of the Army, and each enlisted member of the Regular 
Army, who is retired before or after this title is enacted is entitled, when his 
active service plus his service on the retired list totals 30 years, to be advanced on 
the retired list to the highest temporary grade in which he served on active duty 
satisfactorily, as determined by the Secretary of the Army. 

Section 3992 provides that a member of the Army who is advanced 
on the retired list under section 3964 is entitled to recompute his re- 
tired pay by multiplying the monthly basic pay of the grade to which 
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advanced by 214 percent of the years of active service, not to exceed 
75 percent. 

In 29 Comp. Gen. 412, cited by you, we held that a member whose re- 
tired pay is computed under method (b) of section 511 of the Career 
Compensation Act of 1949, approved October 12, 1949, Ch. 681, 63 
Stat. 829, 37 U.S.C. 311, must follow the formula therein prescribed 
as to grade as well as pay rates. Similarly in recomputing retired 
pay under 10 U.S.C. 3992, there is no authority for using the rate of 
pay applicable to any grade other than the grade specified therein, the 
“grade to which member is advanced on retired list.” Upon retire- 
ment, Warrant Officer Curtis was entitled to and received retired pay 
computed under section 3991, which provides in part: 

The monthly retired pay of a person entitled thereto under this subtitle is 
computed according to the following table. * * * However, if a person would 
otherwise be entitled to retired pay computed under more than one pay formula 


of this table or the table in section 1401 of this title, he is entitled to be paid 
under the applicable formula that is most favorable to him. 


An advancement under section 3964 creates entitlement to the re- 
computation provided in section 3992. Since the recomputation is 
not authorized to be made under any formula contained in section 
3991 or in section 1401, the provision in section 3991, quoted above, 
authorizing payment under the most favorable formula, does not 
save to the member here involved the right to continue receiving 
retired pay under his original entitlement. 

Prior to enactment of the act of May 20, 1958, Public Law 85-422, 72 
Stat. 122, 37 U.S.C. 232, the rates of pay authorized for warrant officers 
were invariably higher than the rates of pay authorized for enlisted 
members. That act added two new enlisted pay grades, E-8 and E-9, 
with higher rates of pay and the rates therein provided for a member 
in grade E-9 exceed the rates provided for a warrant officer in grade 
W-1. These grades, E-8 and E-9, were added to provide both an 
incentive for enlisted members to make a career of military service 
ond a reward for those enlisted career members who were performing 
outstanding service in their fields. See excerpts from the reports of 
congressional committees on the bill which was enacted as Public 
Law 85-422, quoted in 38 Comp. Gen. 598. However, we have found 
no provision of law which would save to enlisted members promoted 
to those grades the benefits thereof in the event of advancement on the 
retired list to a warrant officer grade with lower rates of basic pay. 

In B-154898, September 11, 1964, also cited by you, we held that an 
enlisted member of the Marine Corps who, under circumstances similar 
to those of Warrant Officer Curtis, was transferred from the Fleet 
Marine Corps Reserve to the retired list under 10 U.S.C. 6331 and 
simultaneously advanced to the grade of warrant officer (W-2) under 
10 U.S.C. 6151, was entitled to have his retired pay computed only 
on the warrant officer grade to which he was advanced. That decision 
was based largely on the use of the word “shall” appearing in subsec- 


794-032 O-66—35 








512 DECISIONS OF THE COMPTROLLER GENERAL [44 


tions 6151 (a) and (c). Those subsections provide that a member 
“shall, when retired, be advanced” to the highest temporary grade in 
which he served satisfactorily, that a member when so advanced “is en- 
titled to retired pay based upon the grade to which advanced” and that 
computation of retired pay under the new entitlement thus established 
“shall be” based on the grade to which advanced. Since section 6151 
specifies the retired pay entitlement of a member who comes within the 
purview of that section and such entitlement does not include any pro- 
vision saving to the member the benefits of a previous entitlement, his 
retired pay must be computed as provided therein. 

The same reasoning as that used in B-154898 applies with respect to 
computation under 10 U.S.C. 3992 of retired pay in the case of an Army 
member advanced on the retired list under 10 U.S.C. 3964. Although 
section 3964 provides that the member “‘is entitled” to be advanced 
on the retired list whereas section 6151 provides that the member 
“shall, when retired, be advanced,” once the member is advanced his 
retired pay rights are for determination under the section governing 
such advancement. 

Reversion to the former warrant officer or enlisted grade is author- 
ized under certain conditions in 10 U.S.C. 3965 for such members who 
were advanced under section 3964 “to a higher commissioned grade.” 
Since a warrant officer, W-1, is not a commissioned officer (see the defi- 
nitions in 10 U.S.C. 101 (14), (15) and (16)), that provision could 
have no application in a situation such as is here involved. 

As was recognized in 29 Comp. Gen. 412, the conclusion that a par- 
ticular retired member must accept a reduction in retired pay as a re- 
sult of being advanced on the retired list to a higher grade is a harsh 
one and such result should follow only where the clear language of a 
statute such as 10 U.S.C. 6151 adinits of no other interpretation. Sec- 
tion 3964 does not impose an absolute requirement for advancement 
but merely provides that the member concerned “is entitled” to be ad- 
vanced under the circumstances there prescribed. It is our view that 
in the comparatively few instances where advancement under that 
section will result in an unavoidable reduction in retired pay, the 
member involved should be consulted before he is so advanced. Your 
letter does not show whether William L. Curtis was given any op- 
portunity to express his wishes concerning his entitlement to advance- 
ment under section 3964. In this connection see the discussion of the 
word “entitled” in the case of Merrill v. United States, Ct. Cl. No. 
95-63, decided November 13, 1964. In that decision the court pointed 
out the importance of the “context, structure and purpose” of the 
statutory provision using the word “entitled,” as a guide in inter- 
preting its meaning and iecognized as within the connotation of that 
word when used with respect to the military retirement and retired pay 
there involved, the meanings “qualified” and “eligible” as well as a 
matter of right. If Curtis’ advancement was effected solely on the 
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basis of administrative determination without regard to his wishes 
and he should now state that such advancement was contrary to his 
wishes, we see no reason why the action advancing him on the retired 
list under section 3964 could not now be rescinded. 

The voucher with related papers, forwarded with your letter, is re- 
turned. Payment thereof is approved only upon condition that the 
advancement is rescinded in accordance with the above statement. 


[B-155951] 


Transportation — Dependents — Military Personnel — Dislocation 
Allowance—Moves Within Same City, Etc. 

Upon a permanent change of duty assignment between stations located in proxim- 
ity to each other in Hawaii—a distance of 19 miles—an officer of the uniformed 
services who relocates his household for his own convenience is not entitled to 
payment of a dislocation allowance, the change in duty assignment of the officer 
having been made in accordance with area policy that does not require relocation 
of the household incident to a duty reassignment, there is no authority for the 
payment of a dislocation allowance to the officer in the absence of evidence that 
he was required to vacate his quarters or a statement by the commanding officer, 
pursuant to paragraph 9002-1, Joint Travel Regulations, that the relocation of 
the household was necessary as a direct result of the permanent change of 
station. 

To Lieutenant Colonel E. C. Heffelfinger, Department of the Army, 


February 23, 1965: 


Reference is made to your letter of November 25, 1964, requesting 
an advance decision as to the propriety of making payment to First 
Lieutenant Bruce R. Abraham, 093548, for dislocation allowance in- 
cident to an ordered change in duty assignment. The request has been 
assigned PDTATAC Control No. 65-1. 

By paragraph 3, Special Orders No. 185, Headquarters, United 
States Army, Hawaii, dated October 18, 1963, Lieutenant Abraham 
was reassigned, effective October 23, 1963, from duty at Schofield 
Barracks, Hawaii, to 89th Ordnance Company, Fort Shafter, Hawaii, 
a distance of approximately 19 miles. The orders cite change of as- 
signment code 97, which it is understood is used for reassignments 
when a change of duty station is involved but relocation of the house- 
hold is not required. For that reason, the statement required by para- 
graph 9002-1, Joint Travel Regulations, could not be issued to support 
the claim. An area assignment policy statement indicates further 
that under that assignment code number, an individual may relocate 
his household for his own convenience but dislocation allowance is 
not payable. 

The record shows that on January 17, 1964, Lieutenant Abraham 
voluntarily vacated family type Government quarters at Schofield Bar- 
racks and was assigned family type Government quarters in the Fort 
Shafter area. In claiming dislocation allowance for the move, the offi- 
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cer states that the military bus schedule between Schofield Barracks 
and Fort Shafter did not correspond with his working hours, inas- 
much as the duty day at Fort Shafter started at 0730 and the earliest 
bus arrival at that place was 0800. For that reason he says he moved 
from Schofield Barracks to his new duty station as soon as housing 
was available there. 

In your letter you refer to the claim of First Lieutenant John A. 
MacIntyre, Jr., for dislocation allowance under similar circumstances, 
which was allowed by our Claims Division even though the orders 
contained assignment code 97 and the claim was not supported by the 
statement required by paragraph 9002-1 of the Joint Travel Regula- 
tions. If it is determined that Lieutenant Abraham’s claim is payable, 
you request advice whether his orders must be amended to rescind 
assignment code 97, whether payment should be supported by the 
statement required by paragraph 9002-1, Joint Travel Regulations, 
and whether similar claims may be settled administratively. In the 
fourth indorsement by the Per Diem, Travel and Transportation Al- 
lowance Committee, dated January 14, 1965, the opinion is expressed 
that the case involves a permanent change of station between stations 
located in proximity to each other and that payment of dislocation al- 
lowance is subject to the provisions of paragraph 9002-1 of the Joint 
Travel Regulations and the statement prescribed by that paragraph 
should be furnished in this case and similar cases whenever the mem- 
ber relocates his household nearer to his new permanent duty station. 

In our decision of March 7, 1963, 42 Comp. Gen. 460, we considered 
statutory provisions to the effect that the corporate limits of the “city 
and county of Honolulu” include all of the island of Oahu and other 
adjacent islands not included in other counties. Since the boundaries 
of the District of Honolulu are defined by statute and correspond, 
generally, with the urban area of the City of Honolulu, we concluded, 
for the reasons set forth, that we would continue to regard such 
boundaries (see 19 Comp. Gen. 602) for audit purposes as the bound- 
aries of a member’s official station who is stationed within such 
boundaries. The matter is not so free from doubt, however, as to 
require us to question an adminis:.ative determination in the absence 
of evidence clearly to the contrary, that a relocation of the member’s 
household is not required incident to his assignment from one sta‘ion to 
another station on that island because the stations are in proximity 
to each other. 

The record shows that the assignment of Lieutenant Abraham to 
Fort Shafter was in accordance with an area assignment policy which 
had determined that permanent change of station reassignments in 
the area did not require relocation of the household within the purview 
of paragraph 9002-1 of the Joint Travel Regulations except in certain 
cases specially authorized. Therefore, in the absence of evidence that 
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the officer was required to vacate his quarters at Schofield Barracks 
or a statement by the commanding officer that the relocation of the 
household was necessary as a direct result of the permanent change 
of station, as required by applicable regulations, there is no authority 
for the payment of dislocation allowance to the officer. Accordingly, 
payment of the voucher, which is retained here, is not authorized. 

The allowance of Lieutenant MacIntyre’s claim was erroneous and 
steps will be taken to recover the payment made. 


[B-155799] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Assignment of Government Quarters 

An officer of the uniformed services transferred to an overseas duty station who 
notwithstanding the availability of Government quarters considered adequate 
for temporary occupancy chooses to stay at a hotel until permanent quarters 
are assigned to him is not entitled to payment of a temporary lodging allowance 
for the period that he occupies hotel accommodations on the basis that the 
quarters offered were declared inadequate for permanent occupancy unless vol- 
untarily accepted, and the officer having declined to utilize the quarters made 
available to him, considered adequate for temporary occupancy, is unable to 
support entitlement to the temporary lodging allowance prescribed by paragraph 
4303—2a of the Joint Travel Regulations for members who when not furnished 
Government quarters secure temporary lodgings and occupy hotel or hotel-like 
accommodations. 

To Lieutenant (jg) R. L. Wenz, Department of the Navy, February 


24, 1965: 


Further reference is made to your letter of September 25, 1964 
(FD: BS 7220), forwarded here by the Per Diem, Travel and Trans- 
portation Committee (PDTATAC Control No. 64-39) on December 17, 
1964, requesting a decision as to the legality of payment of temporary 
lodging allowance to Captain William Henry Shea, Jr., United States 
Navy, under the circumstances presented. 

It appears that incident to a duty assignment as Commanding Of- 
ficer, Military Sea Transportation Service Office, Honolulu, Hawaii, 
Captain Shea reported at his permanent duty station on July 13, 1964. 
The officer certified there were no Government quarters available for 
assignment to him, that he was required to secure temporary lodging 
pending completion of arrangements for permanent living accommo- 
dations and that a Government mess was not available to him. He 
claims temporary lodging allowance for the period he stayed at the 
Coral Seas Hotel in Honolulu, from July 13 to 26, 1964. 

The record indicates that prior to the officer’s arrival at his overseas 
station, a determination had been made that bachelor officers’ quar- 
ters available for assignment by that office were not considered appro- 
priate for a Navy captain and a request was made for the officer to 
be accommodated at the bachelor officers’ quarters at a nearby installa- 
tion. This request was denied. At the time of his arrival, the officer 








516 DECISIONS OF THE COMPTROLLER GENERAL [44 


was advised about the bachelor officers’ quarters available for him at 
U.S. Naval Station, Pearl Harbor, but since he did not conside~ the 
room suitable for an officer with the rank of captain and inasmuch as 
he had been advised that the commanding officer did not consider it 
suitable for permanent occupancy, he did not accept such quarters but 
chose to stay at a hotel until permanent quarters were assigned to him. 
On that basis, he claims temporary lodging allowance for the period he 
eccupied hotel accommodations. 

COMFOURTEEN INSTRUCTION 1746.1C, dated June 1, 1964, 
states that the Commandant, Fourteenth Naval] District, has deter- 
mined that the quarters available in the Commissioned Officers’ Mess 
(Closed) are not adequate for permanent occupancy by single officers 
assigned to duty with Navy and Marine activities in the Pearl Harbor 
area in lieu of basic allowance for quarters, but has determined that 
these quarters are adequate for officers on temporary duty in that area 
and for those officers on permanent duty who voluntarily accept quar- 
ters therein. In your letter requesting advance decision, you say that 
Captain Shea’s decision to decline to occupy bachelor officers’ quarters 
in the Commissioned Officers’ Mess (Closed), Pearl Harbor, which were 
available, and his choice to occupy hotel-like accommodations were 
based on the fact that the Government quarters in question had been 
declared inadequate for permanent occupancy, even though they had 
been determined to be adequate for assignment to all officers on tem- 
porary duty. You state further that paragraph 4303 of the Joint 
Travel Regulations provides that Government quarters must not be 
available nor furnished to the member, as one of the conditions prece- 
dent for the payment of temporary lodging allowance and that para- 
graph 4153-3, Navy Travel Instructions, provides that such allow- 
ances will not be paid unless the necessity for occupancy of hotel or 
hotel-like accommodations is established. You therefore question the 
propriety of payment of temporary lodging allowance where Gov- 
ernment quarters were available upon the officer’s arrival and these 
quarters were determined to be adequate for all officers on temporary 
duty. 

By second endorsement of November 30, 1964, as amended, the 
Comptroller of the Navy points out that we have held that temporary 
lodging allowance is a permanent station emolument and on that basis 
he says it would appear that since the quarters in question were not 
available for permanent occupancy, payment of the temporary lodg- 
ing allowance is proper. However, since paragraph 4303-2 of the Joint 
Travel Regulations provides that one of the conditions under which 
such allowance is payable is that “Government quarters are not fur- 
nished,” he further states that if the definition of Government quar- 
ters contained in paragraph 1150-5 of the regulations is controlling, it 
would appear that under the principle enunciated in our decision 
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B-147521, dated July 2, 1962, payment of temporary lodging allow- 
ance would not be proper in this instance. 

The statutory authority for payment of station allowances outside 
continental United States, 37 U.S.C. 405, provides that the Secretaries 
concerned may authorize the payment of a per diem, considering all 
elements of the cost of living to members of the uniformed services 
under their jurisdiction and their dependents, including a cost of 
quarters, subsistence, and other necessary incidental expenses, to such 
a member who is on duty outside of the United States or in Hawaii or 
Alaska, whether or not he is in a travel status. Regulations pertaining 
to station allowances are contained in Part G, Chapter 4 of the Joint 
Travel Regulations. Paragraph 4300-4 lists the station allowances 
payable, including temporary lodging allowances, and provides fur- 
ther that these station allowances are in addition to basic allowances 
for quarters and subsistence. Paragraph 4303-2a of the regulations 
provides that temporary lodging allowance is payable to members 
otherwise eligible when all of the following conditions exist : (1) Gov- 
ernment quarters are not furnished the member, his dependents, or 
the member and his dependents, if with dependents; (2) the member 
is required to secure temporary lodgings; and (3) the member, 
his dependents, or both, actually occupy hotel or hotel-like 
accommodations. 

Paragraph 1150-5 of the Joint Travel Regulations, in effect during 
the period involved, defines the term “Government quarters” as mean- 
ing “any sleeping accommodatious owned or leased by the U.S. Gov- 
ernment, provided they are made available to, or utilized by, the 
member concerned.” 

As the Comptroller of the Navy points out in his second endorse- 
ment of November 30, 1964, it is well settled that temporary lodging 
allowance is a permanent station emolument. In our decision of 
March 5, 1964, 43 Comp. Gen. 584, we stated that when a member 
reports to his permanent duty station outside the United States, his 
travel status terminates and his entitlement to station allowances 
under 37 U.S.C. 405 generally is for determination in accordance with 
the applicable regulations and at the rates prescribed on the basis of 
conditions that prevail at his permanent station. It does not follow, 
however, that temporary lodging allowance is payable to a member for 
the period of occupancy of hotel accommodations in circumstances 
where Government quarters are available for his occupancy merely 
because the quarters are not deemed to be adequate for permanent 
assignment. To support entitlement to temporary lodging allowance, 
it must be shown that no quarters are furnished to the member and 
that he is required to procure temporary lodgings. 

The record shows that bachelor officers’ quarters at the Commis- 
sioned Officers’ Mess (Closed), Pearl Harbor, were available for and 
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would have been furnished to Captain Shea had he not declined to 
utilize such quarters. In these circumstances it is clear that he was 
not required to secure temporary lodgings elsewhere. Hence, the 
conditions prescribed in paragraph 4303-2a of the Joint Travel Regu- 
lations to support entitlement to temporary lodging allowance have 
not been met and he is not eligible for the allowance as claimed. Ac- 
cordingly, payment is not authorized on the submitted claim which 
is being retained here together with the supporting papers. 


[B-156058] 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Highest Previous Rate—Retroactive Salary Increase 
Effect 


When a wage board employee is promoted to a position under the Classification 
Act on August 2, 1964, during the retroactive period of the Federal Employees 
Salary Act of 1964, 5 U.S.C. 1113(b), and under the highest-previous-rate rule 
policy of the agency, which has the force and effect of a regulation, the initial 
adjustment of his $7,520.60 per annum wage rate is to GS-9, step 4, $7,720 per 
annum, the nearest rate in the Classification Act schedule that would not result 
in a salary decrease, upon step 4 becoming $7,955 per annum under the act, the 
employee’s compensation rate pursuant to agency policy is required to be ad- 
justed from GS-9, step 4, $7,720 to step 3, $7,710, the compensation schedule in 
Section 102(a) being the only one in effect after the effective date of the act; 
however, although section 531.208(d) (4) of the Civil Service Regulations does 
not require an agency to follow the “maximum benefit” norm prescribed, two 
periods, one before and one on or after the effective date of the act are embraced 
within the term “as of the time of service,” absent an agency regulation, and 
the employee has a vested right to the $7,720 rate for the retroactive period. 


Delegation of Authority—Heads of Agencies to Subordinates—Per- 
sonnel Actions 


Where the initial compensation fixed for wage board employees promoted to 
positions under the Classification Act during the retroactive period of the Federal 
Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by appointing officers 
at local installations who are permitted to make determinations under the high- 
est-previous-rate rule, and an adjustment in the rate of compensation is required 
after the effective date of the salary act under agency policy providing for fixing 
wage board salary rates to the nearest rate in the Classification Act schedule 
that would not result in a salary decrease, whether the authority to make such 
adjustments may be delegated to the appointing officers cannot be answered cate- 
gorically in view of the varied and diverse rules or norms followed at installa- 
tion levels in fixing rates; however, upon submission of specific facts, the matter 
will be further considered. 


To the Chairman, United States Civil Service Commission, February 
26, 1965: 

Your letter of February 1, 1965, requests our decision on two 
questions presented to the Civil Service Commission regarding the 
proper rate of compensat ‘on to be paid an employee, formerly com- 
pensated under wage board schedules, who was promoted to a position 
under the Classification Act on August 2, 1964, during the retroactive 
period of the Federal Employees Salary Act of 1964, Public Law 
88-426, approved August 14, 1964, 78 Stat. 400, 5 U.S.C. 1113(b). 
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The pertinent facts are related in your letter as follows: 


In an example given us, an employee had been receiving the rate of $3.60 an 
hour ($7520.60 per annum) since some time before July, 1964. On August 2, 
1964, he was promoted from his WB-12 position to GS-9/4, $7720 per annum. 
With the enactment of the Federal Employees Salary Act of 1964, the GS-9/4 
$7720 rate became $7955. * * * 


* ez * * * 2 bo 


The question asked is whether the agency could, nevertheless, move the em- 
ployee down to GS-9/3, retroactively as of the date of his promotion. The rea- 
son given is that the agency’s policy when moving an employee from a wage- 
board position to a Classification Act position is to place him in the nearest 
rate which would not result in a decrease. Therefore, if the new Classification 
Act rates had actually been in effect at the time of the promotion, the agency 
concluded that it would not have given him the full benefit of the highest-previous- 
rate rule but would have placed him in GS—9/3. 


Section 531.203(d) (4) of the Civil Service Regulations, Federal 
Personnel Manual, Supplement No. 990-1, Part 531, ITI-122.01, pro- 
vides : 


If the highest previous rate was earned in a Classification Act position, it is 
increased by subsequent amendments of the Classification Act pay schedules. 
If the highest previous rate was earned in a position not subject to the Classifica- 
tion Act, it is computed as follows: 

(i) The actual rate earned at the time of service computed on an annual basis 
is compared to the annual rates under the act as of the time of service to select 
an equivalent annual rate. When the actual rate is the same as a rate under the 
act, the rate under the act is the equivalent annual rate. When the actual rate 
is the same as a rate under the act and that rate occurs within two or more 
grades under the act, the rate which gives the employee the maximum benefit 
when it is converted under subdivision (ii) of this paragraph is the equivalent 
annual rate. When the actual rate falls between two rates under the act, the 
higher rate is the equivalent annual rate. When the actual rate falls between two 
rates within the range of two or more grades under the act, the rate which gives 
the employee the maximum benefit when it is converted under subdivision (ii) of 
this paragraph is the equivalent annual rate. 

(ii) The equivalent annual rate determined under subdivision (i) of this 
paragraph is converted to the equivalent rate under the current Classification 
Act pay schedule and that rate is the employee’s highest previous rate. 


Your letter presents the view that since the employee had received 
the same wage board hourly rate prior to the effective date of the 
schedule authorized by Public Law 88-426, section 531.203 (d) (4) (i) 
of the Civil Service Commission Regulations authorizes agency refer- 
ence to Compensation Schedule II of Public Law 87-793, 76 Stat. 843, 
effective during the period immediately prior to Public Law 88-426, 
for the purpose of determining, as of the time of service, an equivalent 
annual rate and its step in grade. Under regulation 531.203(d) (4) 
(ii), the equivalent annual rate would be converted to the equivalent 
rate under the current schedule by reference to the grade step deter- 
mined by the application of regulation 531.203 (d) (4) (i). 

In the light of the foregoing the following questions are presented 
for consideration. 

1. Assuming that an agency had an established and stated policy that in moving 
a wage-board employee to a Classification Act position his salary rate would be 
initially adjusted to the nearest rate in the Classification Act schedule which 


did not result in a decrease, under the above example would it be illegal for the 
agency to use this policy, after the enactment of the Federal Employees Salary 
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Act of 1964, to adjust the employee’s salary from GS—9/4, $7955, to GS-9/3 $7710, 
retroactively to the date of the promotion? 

2. Assuming that an agency had a stated policy that permitted its local instal- 
lations to make whatever determination they wanted to make under the highest- 
previous-rate rule at the time the initial action was taken, would it be illegal 
under the same example for an installation to adjust an employee's salary from 
GS-9/4, $7955, to GS-9/3, $7710, retroactively to the date of the initial action? 

In answer to question one, we are required to regard the compen- 
sation schedule provided by section 102(a) of Public Law 88-426, as 
the only schedule in effect after the effective date of the act. 31 Comp. 
Gen. 166. Therefore, under the Commission’s regulations there appear 
to be at least two periods, i.e., one before and one on or after the effec- 
tive date of Public Law 88-426, embraced within the term “as of the 
time of service,” either of which, in the absence of an agency regula- 
tion otherwise, lawfully could be a base of reference for the agency in 
determining the equivalent annual rate. While other provisions of the 
pertinent Civil Service regulations suggest that an agency ought to 
be guided by what eventuates in the maxinium benefit to an employee, 
such regulations do not specifically require that the “maximum bene- 
fit” norm be followed in the particular facts recited in question one. 
Therefore, on and after the effective date of Public Law 88-426, the 
agency, under its policy which we understand would have the force 
and effect of a regulation and which provided for granting the near- 
est rate in the Classification Act schedule which did not result in a 
decrease, would be required to grant the rate of $7,710. However, for 
that part of the retroactive period that a loss of pay would have 
occurred, August 2 to August 14, 1964, the employee had a vested right 
to pay at the rate of $7,720. See 38 Comp. Gen. 103. 

We are aware that the application of the above rule under the man- 
datory agency regulation involved in question one may require dif- 
ferent rates being payable to employees reemployed or reinstated after 
a break in service than to those promoted, converted, transferred or 
reassigned. 

Regarding your second question, which contemplates delegation of 
discretion to fix rates to appointing officers at local installations, we 
believe that the rules or norms followed at installation levels con- 
cerning individual appointments are so varied and diverse that a 
categorical answer by us is not possible. See, for example, Depart- 
ment of the Army Civilian Personnel Regulations, CPR P3—Basic 
Pay Rates, Section 1. However, if the specific facts are ascertainable 
and submitted for consideration we will, of course, give further con- 
sideration to the matter. 

Since the problem to which our attention has been directed by your 
letter appears to be one which may continue to arise, it may be that a 
clarification of section 531.203 of the Commission’s regulations, afford- 
ing a more specific guide to agencies in their selections of “equivalent 
annual rates,” would be appropriate. 
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[B-155974] 


Pay—Active Duty—Hospitalization, Medical Treatment, Ete.— 
Physical Examination 


An enlisted reservist in an inactive status who traveled at his own expense 
incident to orders to report for 1 day of “active duty for training” for the pur- 
pose of a physical evaluation to determine his fitness for retention in the Reserve 
may not have the compliance with the orders regarded as “active duty” for en- 
titlement to pay and allowances where the member performed no active duty and 
none was contemplated ; therefore, the member is not entitled to pay and allow- 
ances and point credit for retirement. 


To R. H. Mills, United States Coast Guard, March 1, 1965: 


By indorsement dated January 18, 1965, the Chief, Payments and 
Claims Division, United States Coast Guard, forwarded your letter of 
the same date, requesting an advance decision concerning the propriety 
of payment of the claim of James L. Thorn (2017-169), BM83, 
USCGR-R, for pay and allowances for November 9, 1964. 

By active duty for training orders of the Commander, Fifth Coast 
Guard District, dated October 27, 1964, Mr. Thorn was directed to 
report to the Coast Guard representative, U.S. Public Health Service 
Hospital, Hampton Boulevard, Norfolk, Virginia, prior to 8 a.m., 
November 9, 1964, for one day of “active duty for training for the pur- 
pose of physical evaluation. Travel at his own expense with reim- 
bursement in accordance with the Joint Travel Regulations was autho- 
rized from Richmond, Virginia, to Norfolk, Virginia, and return. 
The record shows that in compliance with his orders, Mr. Thorn re- 
ported as directed and returned home at 6 p.m., November 9, 1964. 

Since Mr. Thorn was a member of the Reserve in an inactive status, 
question is raised as to whether his compliance with the orders for 
active duty for training resulted in a right to pay and allowances and 
point credit for retirement, the sole purpose of the orders being a 
physical examination to determine his physical fitness for retention in 
the Reserve. 

We have received informal advice that Mr. Thorn enlisted in the 
Coast Guard Reserve for eight years in 1959; that he suffered injuries 
in an automobile accident on July 12, 1964; that his civilian doctor 
certified him to be incapable of performing active duty; that on No- 
vember 9, 1964, he was found not physically qualified for active duty ; 
and that the recommendation of the Commander, Fifth Coast Guard 
District, that he be allowed six months in which to correct his physical 
defects by medical treatment, was approved by the Commandant with 
the proviso that during that period of time Thorn would be subject 
only to inactive duty for training. 

Section 755, Title 14, U.S. Code (Supp. IV), provides in part as 
follows: 


(a) Personnel of the Reserve when engaged on active duty, on active duty 
while undergoing training, on training duty with pay, or when engaged in 
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authorized travel to or from such duty, shall receive the same benefits as pro- 
vided for personnel of the Naval Reserve of corresponding grade, rating, and 
length of service. 


We find nothing in the law or regulations (37 U.S.C. 101(18), 38 
CFR 8.1004 and 33 CFR 8.1401-8.1418) which suggests in any way 


that the calling up of a reservist for the sole purpose of physical ex- 
amination to determine his fitness for retention in the Reserve con- 
stitutes “active duty” for the purpose of entitlement to basic pay and 


allowances and necessary travel in connection therewith. On the con- 
trary, applicable regulations appear to contemplate that reservists 
not on active duty be required to take a physical examination either 
apart from or as a part of actual ordered active duty. 33 CFR 


8.1404(a), 8.1406(a) (3) and 8.1508(a). 
We held in 21 Comp. Gen. 781 that under a law similar to 14 U.S.C. 


755 an inactive Reserve officer was not entitled to pay and allowances 
under orders assigning him to “active duty” to determine his physical 
fitness for retention in the Marine Corps Reserve. See also 26 Comp. 


Gen. 107; 27 id. 490, and decisions there cited. Since Mr. Thorn per- 


formed no active duty and no active duty was contemplated (in fact he 
was determined to be unfit to perform active duty), there is no au- 
thority of law under which he is entitled to pay and allowances for 
November 9, 1964. 

Accordingly, no amount is found due Mr. Thorn and he may not be 


allowed any point credit for retirement in connection with the accom- 
plishment of his physical evaluation. 


[B-156038] 


Transportation—Dependents—Military | Personnel—Dislocation 
— Amended or Revoked—Effect of Public Law 


The payment of a dislocation allowance incident to the transportation of the 
dependents of a member of the armed services whose orders directing him to re- 
port to a port of embarkation for assignment overseas were revoked when it 
became necessary to return member for extensive hospitalization to the station 
from which he was transferred, may not be considered as coming within the 
provisions of the act of December 23, 1963, which specifies that a member of a 
uniformed service is entitled to travel and transportation allowances under 
37 U.S.C. 404 and to transportation of his dependents, baggage, and household 
effects under 37 U.S.C. 406 and 409, if otherwise qualified, for travel performed 
before the effective date of orders directing a change of station that are later 
canceled, revoked, or modified. 


To Major Irving G. Carthew, March 1, 1965: 


Further reference is made to your letter of December 8, 1964, to the 
Army Finance Center, Indianapolis, Indiana, concerning the disallow- 
ance of your claim for dislocation allowance incident to the travel of 
your dependents under orders dated February 24, 1960, which were 
revoked July 7, 1960. 
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By the orders of February 24, 1960, you were relieved from your 
assignment at the Presidio of San Francisco, California, and assigned 
to the Overseas Replacement Station, Oakland, California, for further 
assignment to the United States Army, Pacific (Korea), with instrue- 
tion to report to the port of embarkation not later than July 11, 1960. 
The orders authorized 30 days’ delay and you say you requested and 
were granted 11 extra days’ leave. You also say that on May 31, 1960, 
you and your dependents traveled from the Presidio of San Francisco 


to Sacramento, California, where you established a permanent resi- 
dence for your dependents. Because of the unexpected need for ex- 
tensive hospitalization that arose while you were on leave at Sacra- 
mento, your orders dated February 24, 1960, were revoked on July 7, 
1960. By settlement dated November 2, 1960, our Claims Division 
allowed mileage for your travel from San Francisco, California, to 
Mather Air Force Base, California, and reimbursement for transpor- 
tation of your dependents from Corte Madera, California, to Sacra- 
mento, California, under the act of December 23, 1963, Public Law 
88-238, 77 Stat. 475, 37 U.S.C. 406a, but disallowed your claim for a 
dislocation allowance, 

The act of December 23, 1963, provides that a member of a uni- 
formed service is entitled to travel and transportation allowances 
under 37 U.S.C. 404 and to transportation of his dependents, baggage, 
and household effects under 37 U.S.C. 406 and 409, if otherwise quali- 
fied, for travel performed before the effective date of orders that direct 
him to make a change of station and that are later canceled, revoked, 
or modified to direct him to return to the station from which he was 
being transferred, or modified to direct him to make a different change 
of station. The dislocation allowance, however, is authorized by 
section 407 of Title 37 of the United States Code and, hence, does not 
come within the provisions of the act of December 23, 1963. For this 
reason, and since the law has not otherwise been changed to authorize 
the payment of a dislocation allowance in circumstances similar to 
those presented in your claim, that part of the settlement of November 
2, 1960, disallowing your claim for dislocation allowance was correct 
and is sustained. 


[B-155830] 


Compensation—Postal Service—Postmasters—Fourth-Class Post 
Offices—Acting on July 4, 1964 


A person who was an acting postmaster on July 4, 1964—the effective date of sec- 
tion 111(b) of the Government Empleyees Salary Reform Act of 1964, which pro- 
vides a method of conversion of postmasters to a new salary schedule based on 
revenue units—at a fourth-class post office which had not had any change in 
gross receipts and which under the new law was placed in a revenue unit 
category of 37 which exceeds the maximum number of units for fourth-class 
post offices is regarded as an acting postmaster rather than a postmaster on 
July 1, 1964, and, therefore, upon conversion to postmaster, the savings provision 
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in section 111(c) of the act for post offices that had changes in gross receipts in 
the preceding fiscal year is not for application and the postmaster is only en- 
titled to compensation at 110 percent of the existing rate under section 111(b) 
of the 1964 act. 


To LeRoy P. Afdem, Post Office Department, March 4, 1965: 


On December 22, 1964, you requested our decision whether a voucher 
for additional salary based on a rate of $3,769 per annum rather than 
$3,454 per annum, for the pay periods August 29, 1964, through Sep- 
tember 25, 1964, for Mrs. Rebecca S. Courtney, postmaster at Melber, 
Kentucky, may be certified for payment. 

You inform us that on January 3, 1964, Mrs. Courtney was acting 
postmaster. Her salary rate was FOS-7, step 1, $3,140 per annum, 
under the schedule for fourth-class post offices. On July 4, 1964, sec- 
tion 111(b) of the Government Employees Salary Reform Act of 1964, 
Public Law 88-426, 78 Stat. 408, approved August 14, 1964, 39 U.S.C. 
3544 note, became effective. The new salary schedule established by 
Public Law 88-426 for fourth-class post offices is based on revenue units 
rather than gross receipts as before. The number of revenue units at 
Mrs. Courtney’s office was 37, which exceeded the maximum number 
of 35 permitted for a post office of the fourth class. You inform us 
that, for this reason, she was given a 10 percent increase in salary re- 
sulting in a rate of $3,454 per annum. Mrs. Courtney was converted 
from acting postmaster to postmaster effective August 28, 1964, and 
her salary saved at $3,454 per anum. Mrs, Courtney feels that upon 
her conversion to postmaster her salary should have been set at FOS-6, 
step 1, $3,769 per annum, since she says she would have received that 
salary if the revenue units for her office had been 35 instead of 37. 

It is first necessary to consider whether the fact that Mrs. Courtney 
was an acting postmaster rather than a postmaster on the effective date 
of the act has any effect on the salary that she may receive. 39 U.S.C. 
3544(d), as amended by section 111(a) of Public Law 88-426, 78 Stat. 
407, provides: 


Persons who perform the duties of postmaster at post offices of the fourth 
class where there is a vacancy or during the absence of the postmaster on sick 
leave or annual leave, or leave without pay, shall be paid the same basic salary 
to which they would have been entitled if regularly appointed as postmaster. 


Also, section 753.212 of the Postal Manual (1954 Ed.) provides: 


Acting Postmaster Appointed Postmaster. A person appointed postmaster 
who, continuous to the date of such appointment, served as an acting postmaster 
at the office shall, upon appointment as postmaster, be credited with all satis- 
factory service as acting postmaster in determining the salary step in which 
he shall be placed; partial credit toward an additional step-increase shall 
be retained. 


In view thereof, the fact that Mrs. Courtney was an acting postmaster 
rather than a postmaster does not affect the compensation to which she 
is entitled pursuant to the new act. 
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Under prior law, any requisite change in Mrs. Courtney’s salary 
would have occurred on July 4, 1964, which is also the effective date of 
Public Law 88-426. Section 111(c) of Public Law 88-426, 78 Stat. 
408, specifies that : 


If changes in the gross receipts category or changes in salary step would occur 
on the effective date of this section (without regard to the enactment of this 
section), such changes shall be deemed to have occurred prior to any action taken 
under subsection (b) of this section. 


You inform us that her salary would have remained at the rate of 
$3,140 per annum on July 4, 1964, from which we necessarily assume 
that no change occurred in the gross receipts category of her office so 
as to warrant any change in her salary under the prior law. Thus, 
section 111(c) does not appear to operate in this instance. 

Section 111(a) of Public Law 88-426 amended 39 U.S.C. 3544 to set 
up a schedule of salary rates for fourth-class post offices based on rev- 
enue units. The highest number of revenue units to which fixed salary 
rates are applicable is specified at 30 but less than 36. The lowest 
salary for that number of revenue units is $3,769. 

For purposes of converting fourth-class postmasters to the new 
schedule of salary rates section 111(b) of Public Law 88-426 provides 
as follows: 


As of the effective date of this section, the Postmaster General shall place the 
position of each postmaster in a fourth-class office in the appropriate revenue 
units category of the Fourth-Class Office Schedule (FOS) determined on the basis 
of revenue units for the fiscal year ending June 30, 1963. The Postmaster Gen- 
eral shall assign each such postmaster to the lowest step of the appropriate 
revenue units category which will provide him compensation not less 
than 110 per centum of the compensation to which he would other- 
wise be entitled under FOS II (as it existed immediately prior to the effective 
date of this section). If there is no such step or category, the postmaster shall be 
paid compensation at the rate of 110 per centum of the compensation to which 
he would otherwise be entitled under FOS II (as it existed immediately prior 
to the effective date of this section). 


The following explanation of section 111(b) appears in Conference 
Report No. 1647, to accompany H.R. 11049, which became Public Law 
88-426 : 


Section 111(b) of the conference substitute provides a method of converting 
postmasters at fourth-class offices to the new schedule. Each postmaster will be 
placed in the lowest step for his revenue unit category which exceeds his exist- 
ing compensation by not less than 10 percent. If there is no such step, he will 
retain his existing compensation plus 10 percent. Because the increases incident 
to changing to the new schedule are not equivalent increases, any credit toward 
the next step increase earned prior to the effective date of section 111 will be 
carried forward for purposes of determining eligibility for the next step increase 
under the new schedule. 

Section 111(c) of the conference substitute provides that changes in gross re- 
ceipts categories or steps which otherwise would have occurred on the effective 
date of section 111 shall be considered as occurring prior to conversion. 

Because of the change from adjusted gross postal receipts to revenue units for 
determining class of office and category, some post offices, classified as fourth- 
class offices on July 1, 1964, will not fall within the revenue unit categories pre- 
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scribed in the new schedule. In such cases, the offices will be continued as 
fourth-class post offices until reclassified by operation of other sections of the bill. 
Postmasters in such offices will continue to receive the 10-percent increase in 
basic compensation until the salaries are adjusted at otherwise required. 

Since as previously indicated the revenue units for Mrs. Courtney’s 
office (37) did not fall within the category of 30 but less than 36 revenue 
units and as section 111(c) was not for application she was regarded, 
on and after July 4, 1964, as only being entitled to 110 percent of her 
existing rate of compensation. 

Our view is that the action taken in Mrs. Courtney’s case was in ac- 
cord with the purpose and intent of section 111(b), as explained in the 
Conference Report. Therefore, the voucher, which is returned here- 
with, may not be certified for payment. 


[B-156194] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information 


A low bidder who fails to list the subcontractors on all categories of work as 
required by the invitation is not only submitting a bid that is inconsistent with 
the mandatory requirements of the invitation but to permit him to furnish the 
subcontractors names after bid opening would encourage the undesirable 
practice of bid shopping which the requirements seek to eliminate, and while 
the bidder may have complied “substantially” with the listing requirements of 
the invitation, such a degree of responsiveness does not cure the overall non- 
responsiveness of the bid. 


To the Acting Administrator, General Services Administration, 
March 4, 1965: 

By letter dated February 23, 1965, with enclosures, you requested 
our decision whether the bid of Nelson Construction Company of 
Ferndale, Inc., under an invitation for bids dated November 20, 1964, 
may be regarded as responsive to the advertised requirements. 

The invitation, covering the construction of a United States Border 
Patrol Sector Headquarters at Blaine, Washington, required that bids 
be submitted in triplicate by 3 p.m., P.s.t., December 15, 1964, for public 
opening at 3 p.m., P.s.t., December 17, 1964. The 48-hour interval 
between bid submission and opening was allowed to permit bidders to 
furnish, as part of their bids, lists of the principal subcontractors they 
proposed to use for certain categories of the construction work, if such 
lists were not initially submitted with the bid. Section 2-11A of the 
Special Conditions of the invitation provided for the listing of sub- 
contractors as follows: 


a. For each of the categories of work contained in the list included as part of 
the Bid Form, the bidder shall submit the name and address of the firm to 
whom he proposes to subcontract the work. The list may be submitted with the 
bid or thereafter by telegraph, mail, or otherwise. If sent separately, the enve- 
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lope must be sealed, identified as to content, and addressed in the same manner 
as prescribed for submission of bids. A list submitted after the time set for 
submission of bids must be delivered to the place designated for receipt of bids 
no later than the exact time set for bid opening as stated elsewhere in this In- 
vitation for Bids. Failure to submit the list by the time set for bid opening shall 
cause the bid to be considered nonresponsive except in accordance with Instruc- 
tion No. 7 of the Instructions to Bidders (Standard Form 22). Except as other- 
wise provided herein, the successful bidder agrees that he will not have any of 
the listed categories of work involved in the performance of this contract per- 
formed by any subcontractor other than the subcontractor named for the per- 
formance of such work. 

b. The term “subcontractor” for the purposes of this requirement shall mean 
an individual or firm who performs active duties on the site, involving con- 
struction, fabrication, or installation of materials or items of equipment in con- 
nection with one or more of the categories of work contained in the list of sub- 
contractors included as a part of the Bid Form and shall not include suppliers 
of these items unless listed or so stated in the specifications, or unless the supplier 
and installer are one individual or firm by reason of construction practice. 

e. The bidder may list himself if it is his intention to perform one or more of 
the listed categories of work. In this case, all personnel performing such work 
shall be carried on his own payroll. Equipment may be self-owned or leased. 
If more than one subcontractor will perform a single category of work, the por- 
tion to be performed by each shall be specified. 

d. Nothing contained in this clause shall be construed as changing the re- 
quirement in the General Conditions for the contractor to perform work with 
his own forces. 

e. The Contractor shall be responsible for all work performed by subcon- 
tractors. 

f. No substitutions for the firms named will be permitted except in unusual 
situations and then only upon the submission in writing to the Contracting 
Officer of a complete justification therefor and receipt of the Contracting Officer’s 
written approval. 

g. Notwithstanding any of the provisions of this clause, the contracting officer 
shall have authority to disapprove or reject the employment of any subcontractor 
he has determined nonresponsible; he shall have the right to require any infor- 
mation concerning the cost of performance of this contract by any subcontractor 
listed or proposed as a substitute for a listed subcontractor, as well as the right 
to require any other information he deems necessary concerning any listed sub- 
contractor or subcontractor proposed as a substitute. Imposition of any re- 
quirements under this subparagraph shall not give rise to any course of action 
against the Government by the successful bidder or by any subcontractor engaged 
or proposed to be engaged hereunder. 

h. Nothing contained in this clause shall in itself be construed to create any 
contract or property rights in the successful bidder or any subcontractor. 

i. In the event the bidder fails in connection with this bid (1) to identify the 
subcontractors as required by subparagraph a., or (2) to comply with subpara- 
graph c. if the bidder himself intends to perform one or more listed categories of 
work, the bid will be rejected as nonresponsive to the invitation. 


Upon opening of bids on December 17, 1964, it appeared that 
Nelson submitted the lowest base bid for the work advertised. How- 
ever, on the original and second copies of its list of subcontractors 
which contained seven categories of work, no subcontractors’ names 
were shown for three categories of work, namely, plumbing, heating 
and ventilation, and electrical; and on the third copy of the list, no 
subcontractor’s name was shown for the heating and ventilating cate- 
gory. The bidder explained that the omissions resulted from an over- 
sight caused by the last-minute rush to obtain subcontractor quotations 
and in filling out the subcontractor list. Nelson also indicated that it 
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had intended to list the same firm (Blythe Plumbing and Heating) in 
the heating and ventilating category that it had named for the plumb- 
ing since this firm did all three types of work. The fact that the second 
low bidder did name Blythe as its subcontractor for these categories of 
work would seem to lend some credence to Nelson’s allegation. Upon 
request, Nelson confirmed its intention to list Blythe as its subcon- 
tractor for heating and ventilation by telegram dated December 23, 
1964. Notwithstanding that local counsel advised that Nelson sub- 
stantially complied with section 2-11A above, the General Services 
Administration Central Office directed that award be made to the next 
lowest bidder since Nelson’s bid was nonresponsive, citing 43 Comp. 
Gen. 206. Since Nelson has protested against such action, award is 
being withheld pending our decision. 

In 43 Comp. Gen. 206, we held that a substantially identical pro- 
vision in an invitation, requiring the timely submission of a list of sub- 
contractors as part of the bid, was a material requirement relating to 
the responsiveness of bids. Subsequent thereto, the Commissioner of 
Public Buildings Service implemented the procedure considered in our 
decision by appropriate regulations published in volume 29 of the 
Federal Register of November 6, 1964, at pages 15026 and 15027. The 
subcontractor listing provision in the instant invitation was pre- 
scribed by these regulations as a mandatory provision materially af- 
fecting the responsiveness of bids. On the record before us, we see no 
substantial basis for waiver of its materiality in the case of the Nelson 
bid. While it may be argued that Nelson “substantially” complied 
with the listing of subcontractors provision, we do not believe that a 
degree of responsiveness cures the overall nonresponsiveness of the 
Nelson bid. This is especially true where the invitation provision re- 
quired the listing of subcontractors’ names for each category of work 
contained in the list made a part of the bid form and for rejection of 
the bid for failure to identify subcontractors. Nelson named, at the 
most, its subcontractors for only six categories of the work although 
bidders were required to name their subcontractors for seven categories 
of work. It would seem axiomatic that lists of subcontractors must 
be received and opened at the same time bids are opened. To permit 
the furnishing of subcontractors’ names after bid opening would not 
only be inconsistent with the plain language of the invitation provision 
but also would tend to encourage the undesirable practice of bid shop- 
ping which the provision seeks to eliminate. 

Accordingly, it is our opinion that the bid of Nelson Construction 
Company of Ferndale, Inc., is nonresponsive to the invitation and 
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may not be considered for award. The enclosures transmitted with 
your letter are returned as requested. 


[[B-155034] 


Contracts—Specifications—Deviations—Permitted Under 
Invitation 


The award of a contract for technical equipment to a bidder whose bid like all 
of the other bids received deviated from the specifications under an invitation 
which provided that if the item offered did not meet the specifications, the bidder 
must state the deviation or meet all the specification requirements, but did not 
advise bidders how points of noncompliance would be evaluated or whether cer- 
tain deviations would cause rejection, is an award on the basis of the particular 
features of the successful bidder’s own equipment rather than on a common basis 
in compliance with the specifications and, therefore, such an award is improper. 


To the Administrator, Veterans Administration, March 5, 1965: 


Reference is made to your letter of February 8, 1965, and enclosures, 
in response to our request of January 25, 1965, for a report concerning 
the protest of Packard Instrument Company, Inc., under Invitation 
for Bids (IFB) No. 65-28. 

The subject IFB, issued December 16, 1964, called for bids on 
furnishing a liquid scintillation spectrometer for the Veterans Admin- 
istration Hospital, Bedford, Massachusetts. This was a readvertise- 
ment of the requirement, which hb .d originally been advertised under 
IFB No. 64-39. Award of a contract to ANS, Inc., under the original 
IFB was the subject of our decision of November 24, 1964, B-155034, 
44 Comp. Gen. 302, wherein it was held that such award was void 
ab initio as the offered product was neither the “brand name” specified 
nor the “equal” thereof under the specifications and applicable regu- 
lation. In the course of our decision, we also made the observation 
that because the “brand name or equal” specifications went far beyond 
a generalized reference to the design features of the brand name prod- 
uct, when it appeared that such specified. features were not essential 
to satisfy the needs of the Government, such specifications may well 
be restrictive and preclude the full and free competition, consistent 
with the needs of the Government, required by 41 U.S.C. 253(a). 
We therefore suggested that, since it appeared that the needs of the 
Government could be met by equipment. with specifications other than 
as originally advertised, any readvertisement should include specifica- 
tions which reflected only the actual needs of the agency and which 
would permit full and free competition. 

As amended and included in the present IFB the specifications call 
for a three channel automatic liquid scintillation spectrometer without 
reference to a “brand name or equal” product. They are primarily 
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performance-type specifications, with certain design features specified. 
As under the original IFB, bids were submitted by three companies 
as follows: 


ANS, Inc. $13, 633 ($13,770 less 1% prompt 
payment discount) 

Packard 13, 675 

Nuclear—Chicago 13, 813 


Both Packard and Nuclear submitted information with their bids 
indicating that their respective products did not conform to the specifi- 
cations in all respects. The cover letter with the ANS bid stated that 
it was offering its Model 1300 which fully conformed to all specifica- 
tions. Apparently descriptive literature was neither required by the 
IFB nor submitted by any of the bidders. The contracting officer 
determined that Packard was nonresponsive because it did not meet 
the specifications; that Nuclear was nonresponsive because it did not 
meet either the specifications or delivery requirements; and that ANS 
was nonresponsive for failure to comply with delivery requirements. 
However, since the ANS bid is low and Special Condition No. 2 of the 
IFB provides that where no other responsive bid is received award may 
be made to an otherwise responsive bidder offering a different delivery 
date, it is proposed that award be made to ANS. 

Prior to bid opening, in a letter dated January 2, 1965, to your 
agency from the attorneys for Packard, protest to the specifications 
was lodged. In that letter, and in subsequent correspondence to our 
Office, it is claimed that the specifications in the subject IFB are such 
as to “preclude fully and literally responsive bidding by any potential 
supplier,” and that certain of the specifications of the original IFB 
which ANS could not satisfy have now been omitted and others added 
which only ANS can meet. Furthermore, it is alleged that the specifi- 
cations do not reflect the “present, actual and essential requirements” 
of the hospital as they “add details and restrictions totally absent from 
the original Invitation which defined the essential requirements of the 
hospital.” 

While it appears to us from the present record that none of the three 
bids received in response to this IFB offered a product fully complying 
with the specifications, we do not think Packard has substantiated its 
charge that the specifications are such as to preclude any potential 
supplier from so doing. Apparently all three bidders are offering 
their standard production model, none of which meets all the specifica- 
tions called for. While this fact indicates that the bidders are unwill- 
ing to meet the stated requirements for supplying the Government’s 
need, we do not think this alone is sufficient to warrant a conclusion 
that the specifications are unduly restrictive. The charge that the 
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specifications have been written so as to favor ANS and to discriminate 
against Packard has been denied by those connected with this pro- 
curement. We do not think the argument advanced by Packard in 
support of this allegation is the only, or necessarily logical, conclusion 
to be reached from the fact, assuming it to be true, that certain of the 
original specifications which ANS could not and did not meet have 
now been omitted and others which it alone can meet have been added. 
We have no adequate reason to question the correctness of the adminis- 
trative explanation, in the absence of evidence to the contrary, that 
the differences result from a reevaluation of the hospital’s needs, and 
reflect the “actual and essential needs” as of the date of issuance of the 
IFB. 

Although we find no valid basis in the Packard protest for our Of- 
fice to object to the specifications of this IFB, we must object to the 
award of a contract to ANS since we do not believe that the ANS bid 
was responsive to the specification requirements. In this connection, 
we refer to the memorandum of January 18, 1965, from the Associate 
Chief of Staff, Dr. Charles G. Colburn, to the Supply Officer of the 
hospital. In replying to Packard’s assertion in its letter of January 2, 
1965, that the failure of its machine to provide automatic background 
subtraction which operates on preset count is “trivial,” Dr. Colburn 
stated, “I do not consider the failure of Packard to offer automatic 
background subtraction on preset count ‘trivial’ nor do I feel 
that failure of ANS to offer calculation of counts per minute in this 
mode of operation trivial.” The doctor continues, “We felt that auto- 
matic background subtraction was more important than calculation of 
counts per minute, and par. 4 of the specifications states clearly 
‘Printed data presentation to include sample number, counts per 
minute or second as required (or time and count if preset count) 
* * *. Thus ANS can meet these specifications.” Unless we have 
failed to grasp the import of what the doctor is saying, it appears that, 
while he concedes both the Packard and ANS machines have material 
deviations from the specifications, he believes the deviation in the ANS 
machine should be waived as a deviation with respect to a relatively 
less important requirement of the specification. In addition, the doc- 
tor agrees with Packard’s claim that the ANS machine does not cor- 
rectly locate the decimal point in the sample number as required by 
paragraph 4 of the Instrument Features, but states this is meaningless. 

While our Office has consistently held that a deviation from the 
specifications may be waived where the deviation proposed to be 
waived does not go to the substance of the bid so as to affect either the 
price, quantity, or quality of the article offered and is not therefore 
prejudicial to the rights of other bidders, 30 Comp. Gen. 179, we fail 
to see how the deviations in the ANS machine discussed above are any 
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less of a substantive nature than similar deviations in the Packard 
machine. Certainly nothing in the invitation indicates that one or the 
other specification requirements is of greater or lesser importance. 
To the contrary, Special Condition No. 6 states as follows: 


COMPLIANCE WITH SPECIFICATIONS: Vendors submitting bids will be an 
indication that the equipment offered will comply in every respect with the terms 
of this invitation. In the event the equipment offered does not comply with the 
specifications, the bidder shall state definitely, referring to the proper paragraph, 
wherein the equipment he proposes to furnish does not comply. When no state- 
ment of exception is received, the successful bidder shall be required to meet every 
requirement of the specification. [Italics supplied.] 

In view of this provision, further doubt is cast upon the propriety 
of anawardtoANS. Although the bid submitted by ANS stated that 
its machine fully complied with the specifications, it is clear that Dr. 
Colburn has knowledge that this is not literally true. Since the Gov- 
ernment is therefore on notice that the equipment offered does not 
comply in every respect with the specifications, it is highly questionable 
whether ANS would be bound to “meet every requirement of the 
specification,” any more than other bidders who submitted statements 
of exception in accordance with the above-quoted provision. 

Furthermore, this provision may well be violative of a fundamental 
of the competitive bidding statute (41 U.S.C. 253) that the invitation 
must be sufficiently definite to permit the preparation and evaluation 
of bids on a common basis. While it was proper for the procuring 
activity to include the requirement of this provision in the invitation 


to enable it to determine whether the equipment offered met the specifi- 
cations and to establish exactly what the bidder proposed to furnish, 
failure either to adhere strictly to its requirements or to advise bidders 
of the basis upon which particular points of noncompliance would be 
evaluated, or whether particular deviations from certain specifications 


would result in rejection of their bid would, in effect, permit bidders 
to draft their own specifications from which the contracting officer 
could select the equipment considered most preferable. Such pro- 


cedure, which appears to be the only basis for the proposed award, 
would permit each bidder to bid on the basis of, and to have his bid 


evaluated on, the particular features of his own machine rather than 


on a common basis in strict compliance with the specifications. See 43 
Comp. Gen. 544. 


Accordingly, we must conclude that award may not properly be made 
on the basis of the bids received. 


[B-156088] 
Pay—Additional—Hostile Fire—Missing, Interned, Ete. 


To pay hostile fire pay under 37 U.S.C. 310 to members of the uniformed services 
captured or missing as a result of hostile action, even though the members had 
not otherwise qualified for such special pay immediately prior to that time, when 
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the legislative history of the statute clearly establishes that Congress intended 
that the special pay should not be paid to members in a captured or missing 
status, would not be proper and would therefore require objection. 


To the Secretary of Defense, March 5, 1965: 


Reference is made to letter of February 3, 1965, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to whether 
this Office would be required to object to a proposed amendment to 
Department of Defense Instruction 1340.6, dated August 20, 1964, so as 
to authorize payment of special pay for duty subject to hostile fire to 
members of a uniformed service captured or missing as a result of 
hostile action, even though they had not otherwise qualified for such 
pay immediately prior to that time. 

The Assistant Secretary states that the language of 37 U.S.C. 310 
appears to be broad enough to authorize the payment of this special 
pay under the circumstances referred to above, but that the legislation 
as originally proposed containing an express provision specifically au- 
thorizing payment in such circumstances was eliminated by the House 
Armed Services Committee. 

Section 310 of Title 37, United States Code, was added by section 
9(a)(1) of the Uniformed Services Pay Act of 1963, Public Law 88- 
182, 77 Stat. 210, 216, to establish a new special pay for duty subject 
to hostile fire and reads in pertinent part as follows: 

(a) Except in time of war declared by Congress, and under regulations pre- 
scribed by the Secretary of Defense, a member of a uniformed service may be 
paid special pay at the rate of $55 a month for any month in which he was 
entitled to basic pay and in which he— 

(1) was subject to hostile fire or explosion of hostile mines ; 


(2) was on duty in an area in which he was in imminent danger of being 
exposed to hostile fire or explosion of hostile mines and in which, during the 


period he was on duty in that area, other members of the uniformed services were 
subject to hostile fire or explosion of hostile mines ; or 

(3) was killed, injured, or wounded by hostile fire, explosion of a hostile 
mine, or any other hostile action. 

A member covered by clause (3) who is hospitalized for the treatment of his 
injury or wound may be paid special pay under this section for not more than 
three additional months during which he is so hospitalized. 


The original bill, H.R. 3006, 88th Congress, contained an additional 
subparagraph reading as follows: 


(4) was captured by a hostile force or became missing under circumstances 
that indicates hostile action was involved. 


In the course of the hearings before Subcommittee No. 1 of the Com- 


mittee on Armed Services, House of Representatives, the Honorable 


Charles E. Bennett objected to including subparagraph (4) on the 
ground that it would be against the public interest and contrary to 


public policy “to establish in advance of capture * * * that you are 
going to pay him so much for being captured,” that is, “that if you set 


up a premium for capture it encourages an individual to be captured” 
and “it would encourage him to get lost somewhere,” even though it 
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might be possible to “weed out those defecting.” See pp. 1460, 1715, 
1718-1719, 1728-1729 of the hearings of that subcommittee, which 
voted to eliminate the questioned subparagraph (4). H.R. 4696, 88th 
Congress, which superseded H.R. 3006, contained the text of the pro- 
vision covering special pay for duty subject to hostile fire as adopted 
by the subcommittee (without subparagraph (4)). The bill H.R. 
5555, 88th Congress, which superseded H.R. 4696, as reported by 
the Committee on Armed Services, and which became the Uniformed 
Services Pay Act of 1963, omitted the authorization of special pay for 
duty subject to hostile fire, having been “removed by a close vote in the 
full committee.” See Representative Bennett’s statement at page 67 
of H. Rept. 208. Representative Bennett then offered an amend- 
ment on the floor of the House of Representatives to include the pro- 
vision for special pay for duty subject to hostile fire as it appeared in 
H.R. 4696 and later in t'!.e Uniformed Services Pay Act of 1963, which 
was adopted by that body. See 109 Cong. Rec. 8078-8081. 

In view of the fact that the provision in subparagraph (4) of the 
original bill (H.R. 3006) was removed at the insistence of Representa- 
tive Bennett and the entire section relating to special pay for duty 
subject to hostile fire was restored to the bill on the floor of the House 
of Representatives pursuant to an amendment of the bill (H.R. 5555) 
by Representative Bennett, it is our opinion that the basis stated in the 
hearings for removal of subparagraph (4) clearly establishes the 
legislative intent with respect to this matter and that the Congress 
intended that the special pay should not be paid in the circumstances 
under which it would have been authorized by that subparagraph. 
Your question is answered by saying that this Office would be required 
to object to payments of special pay for duty subject to hostile fire to 
members captured or missing as a result of hostile action under the 
conditions stated in the question. 


[B-156095] 


Leaves of Absence—Annual—Service Credits—Military Service 


The term “active military service” in section 208 of the Annual and Sick 
Leave Act of 1951, as amended by section 203 of the Dual Compensation Act, 5 
U.S.C. 2062, which requires the exclusion of such service in determining years 
of service for annual leave accrual purposes, means active service in any of the 
uniformed services, including commissioned service in the Public Health Service 
and the Coast and Geodetic Survey, which for certain periods was considered 
civilian service, in the absence of any indication of a congressional intent to 
place members of the Public Health Service and the Coast and Geodetic Survey 
in a preferred position for leave accrual purposes and, therefore, after Decem- 
ber 1, 1964—the effective date of section 203 of the Dual Compensation Act— 
members or retired members of the uniformed services, the Public Health Service, 
or the Coast and Geodetic Survey who accept civilian positions may not have 
active military service credited for annual leave accrual purposes, unless such 
service is covered by one of the three exceptions specifically enumerated in 
section 203. 
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To the Chairman, United States Civil Service Commission, March 9, 
1965: 

Your letter of February 5, 1965, asks our decision whether the lan- 
guage “active military service” used in section 203 of the Dual Com- 
pensation Act approved August 19, 1964, Public Law 88-448, 78 Stat. 
484, has the same meaning as the term “military service” which is de- 
fined in section 1 of the Civil Service Retirement Act, 5 U.S.C. 2251(r). 

Section 203 of Public Law 88-448, amends section 203(a) of the 
Annual and Sick Leave Act of 1951, 5 U.S.C. 2062(a), to provide that 
in determining years of service for the purposes of that subsection, 
there shall be included all service creditable under the provisions of 
section 3 of the Civil Service Retirement Act, 5 U.S.C. 2253, for the 
purposes of an annuity under such act, except that active military 
service of a retired member of any of the uniformed services is not 
creditable in determining years of service for the purposes of that sub- 
section unless the member meets one of the three conditions specified 
in the section, as amended. 

Section 101 of Public Law 88-448 provides that certain terms used 
in that act such as “active service”, “uniformed services”, and “armed 
forces”, shall have the definitions given them by 37 U.S.C. 101. How- 
ever, the term “active military service” is not mentioned in section 101 
of Public Law 88-448; neither is it defined in 37 U.S.C. 101. There- 
fore, we believe that a meaning should be given the term “active mili- 
tary service” which is reasonable and compatible with the general pur- 
pose and spirit of section 203 of the act, as amended by Public Law 
88-448. 

Recognizing that as a result of the enactment of Public Law 88-448, 
many retired members of the uniformed services who are entitled to 
retired pay under the law applicable to their respective uniformed 
services would accept Federal civilian positions, the Congress ap- 
parently intended as a matter of policy that, in general, such retired 
members should start anew as civilian employees without the benefit of 
their past uniformed service being creditable in their new civilian 
positions. In line with such concept section 203(a) of the Annual and 
Sick Leave Act of 1951 was amended by section 203 of Public Law 
88-448 to impose more restrictive limitations than theretofore existed 
upon the crediting of military service for leave accrual purposes under 
the Annual and Sick Leave Act of 1951. SeeS. Rept. No. 935, March 4, 
1964, pages 6 and 7, reading as follows: 


Section 203 of the bill amends section 203(a) of the Annual and Sick Leave 
Act of 1951 to provide a more restrictive method of crediting active military 
service of a retired member of any of the uniformed services for annual leave 
accrual purposes. Under existing law, all service creditable under section 3 of 
the Civil Service Retirement Act for purposes of annuity may be counted in 
determining annual leave accruals (which are based on 13 days per year up to 3 
years of service, 20 days after 3 years of service up to 15 years, and 26 days per 
year after 15 years of service). It is the current practice to count all military 
service for annual leave accrual purposes * * *. 
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The amendment to the Annual and Sick Leave Act of 1951 made by section 
203 of the bill will permit a retired member of the uniformed services to count, 
for annual leave accrual purposes, only military service performed in the Armed 
Forces during any war or in any campaign or expedition for which a campaign 
badge has been authorized or all of his military service if his retirement is 
based on disability resulting from injury or disease received in line of duty as a 
direct result of armed conflict or based on disability caused by an instrumentality 
of war and incurred in line of duty during a period of war. The section also 
contains a savings clause to permit those now employed to continue counting 
all their military service. 


The following explanation appears on page 16 of such report: 


The proposed law would also establish a “fresh start” principle for retired 
military personnel employed in Federal civilian jobs. Since persons retiring 
from the military service have generally realized retirement benefits based on a 
military career, it seems desirable and equitable for them to start Federal 
civilian careers on the same basis as others who are also entering the civil service 
for the first time. Therefore, the bill would (@) require that their prior military 
service not be counted in computing length of service for reduction-in-force, 
leave, and retirement purposes, and (b) withhold veterans’ preference. * * * 
Similar explanations appear on pages 10 and 11, and on page 20 of H. 
Rept. No. 890, November 7, 1963. 

While service as a member of the Public Health Service prior to 
July 1, 1960, and service as a commissioned officer in the Coast and 
Geodetic Survey prior to July 1, 1961, may generally have been rec- 
ognized as civilian service for civilian retirement purposes and hence 
for leave accrual purposes under the Annual and Sick Leave Act of 
1951, military service prior to enactment of Public Law 88-448 like- 
wise was creditable for leave accrual purposes under the Annual and 
Sick Leave Act of 1951, as amended, as construed by decisions of our 
Office. Our Office has adhered to the view that any military service 
that is potentially creditable for retirement purposes is creditable for 
leave accrual purposes under the 1951 leave act. See 31 Comp. Gen. 
215. Thus our understanding is that prior to enactment of Public Law 
88-448, military service as well as service in the Coast and Geodetic 
Survey and in the Public Health Service was creditable for leave ac- 
crual purposes under the Annual and Sick Leave Act of 1951. 

We do not find any evidence of a congressional intent either in the 
language of section 203 or in its legislative history to place retired 
members of the Public Health Service and the Coast and Geodetic 
Survey in a preferred position—so far as concerns the crediting of uni- 
formed service for leave accrual purposes under the 1951 leave act— 
to retired officers of the other uniformed services. On the contrary we 
are of the opinion, after full consideration of the language of section 
203, its purpose, objectives and its legislative history, that the term 
“active military service” in any of the uniformed services used therein 
is synonomous with “active service in any of the uniformed services.” 

Thus it is our view that after the effective date (December 1, 1964) 
of section 203 of Public Law 88-448, active service rendered in any of 
the uniformed services, the Public Health Service or the Coast and 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 537 


Geodetic Survey by a retired member or members of those services is 
not creditable for purposes of the Annual and Sick Leave Act of 1951, 
regardless of the time when such service was rendered unless such serv- 
ice is covered by one of the three exceptions specifically enumerated in 
the said section 203. 


[B-131836] 


Family Allowances—Separation— Type 2—Ship Duty—Com- 
mencement and Termination 

A member of the uniformed services on duty aboard a vessel that departs from 
its home port on the first day of a month and returns to its home port on the 31st 
day, or a member who departs for and returns frum temporary duty on those 
dates, may be regarded as having been away for a period of more than 30 days, 
regardless of the actual hour of departure and return, for entitlement to the 
family separation allowance under clauses (2) and (3) of 37 U.S.C. 427(b). 


To the Secretary of Defense, March 10, 1965: 


Further reference is made to letter dated January 14, 1965, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on a question in connection with the implementation of the provisions 
of 37 U.S.C. 427(b), clauses (2) and (3), involving family separation 
allowance. 

The specific question upon which decision is requested is set forth 
and discussed in Committee Action No. 357 of the Military Pay and 
Allowance Committee, Department of Defense. The question is as 
follows: 

How is the more-than-30-day eligibility period for family separation allowances 


under 37 U.S.C. 427(b), clause (2) and (3) computed in the following examples: 
Example A: A member departs his permanent station on temporary additional 


duty at 0700 on 18 September and returns at 1600 on 18 October. Was he away 
for the required period? 
Example B: A ship departs its home port at 2359 on 5 October and returns at 


0001 on 4 November. Was the ship away for the required period so as to qualify 
the members on board for family separation allowance? 
Example C: A member departs his permanent station on temporary additional 


duty at 2300 on 5 October and returns at 2100 on 4 November. Was he away for 
the required period? 


Section 427(b), clauses (2) and (3) of Title 37 U.S. Code, authorizes 
payment of a family separation allowance of $30 a month to certain 
members entitled to basic allowance for quarters for dependents if— 





(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continu- 
ous period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 


It is stated in Committee Action No. 357, that the law would imply 


that any period away for over 30 days on such duty would fulfill the 
more than 30-day requirement. The Committee states, however, that 
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the Navy has construed our answer to question 20, in decision of Octo- 
ber 9, 1963, B-131836, 43 Comp. Gen. 332, as meaning 31 complete days 
away are necessary before entitlement exists. Consequently, in com- 
puting the commencement and termination of the allowances, the 
Committee states that the Navy has prescribed regulations as set forth 
in paragraphs 6b(3) and 7b(5) of SECNAVINST 7220.46A, March 
27, 1964, to the effect that the day of departure, regardless of the hour 
is counted as a full day and the day of return is not a day “away.” 

Question 20 which we considered in our decision of October 9, 1963, 
B-131836, involved the question whether payment of family separation 
allowance may be made to a member under clause (3) of 37 U.S.C. 
427(b) while he maintains a residence for his dependents at his perma- 
nent duty station or elsewhere and his dependents visit him at or near 
his temporary duty station for a period not exceeding 3 consecutive 
months. We said that since a 31-day minimum period of temporary 
duty is required for payment of the allowance and the maximum peri- 
od of temporary duty generally would not exceed 6 months, it seemed 
reasonable to conclude that residence at or near the temporary station 
for more than 30 days would be more than a visit. We concluded that 
a right to family separation allowance under clause (3), section 427 (b) 
would not accrue to a member whose dependents are with him at his 
temporary duty station for a continuous period of more than 30 days. 

The answer to question 20 in the decision of October 9, 1963, was 
premised on the length of time dependents could visit the member at 
his temporary duty station without terminating entitlement to the 
allowance. It was not intended to imply, however, that the member 
must be away from his permanent duty station for 31 full days in 
order to meet the requirements of the law. 

As pointed out in the Committee Action discussion, one of the condi- 
tions of entitlement to family separation allowance under clauses (2) 
and (3) of 37 U.S.C. 427(b) is that the member be on duty on board a 
ship away from home port of the ship, or away from his permanent 
station on temporary duty for a continuous period of “more than 30 
days.” In decision of March 16, 1964, B-153204, 43 Comp. Gen. 596, 
we said, in answer to question 3(b), that while the 31st day of a month 
is not counted in computing the allowance payable under section 
427(b), it is to be counted and the 28th of February is to be counted 
as only 1 day in determining whether a member has been on duty for a 
continuous period of more than 30 days as prescribed in clauses (2) 
and (3). 

The statute does not define the word day, nor state how the period 
of “more than 30 days” shall be computed. However, in legal contem- 
plation a day generally is regarded as a single unit of time and histori- 
cally fractional parts of a day have never been recognized in matters of 
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appointment, promotion, retirement or release from active duty of 
members of the uniformed services, the member being entitled to a full 
day’s pay for each day that he is in a pay status irrespective of the 
hour of the day that he enters on duty or is released from active duty. 
28 Comp. Gen. 381, 383. Under such general rule, and in the absence of 
any evidence of a legislative intent to the contrary, the day of depar- 
ture from the home port of the ship or from the member’s permanent 
duty station on temporary duty and the day of return to the home port 
or permanent station are to be counted in computing the period of 
absence for purposes of the law. 

As indicated in the Committee Action discussion, the law requires 
only that members be away for more than 30 days in order to qualify 
under clauses (2) and (3) of section 427(b). Therefore, it is our view 
that a member on duty aboard a vessel that departs from its home port 
on October 1 and returns to its home port on October 31, or a member 
who departs for and returns from temporary duty on those dates is to 
be regarded as having been away for a period of more than 30 days, 
regardless of the actual hour of departure and return. 

In view of the above, all of the members in the examples presented 
in the Committee Action are to be regarded as having been away for 
the required period of more than 30 days. 


[B-155812] 


Bids—Buy American Act—Price Differential 


The District of Columbia in awarding a contract for frozen fish portions to a low 
bidder who offered fish made from imported fish blocks, processed at a plant in 
the United States, at a price more than 25 percent less than that offered by the 
only all domestic bidder who was the third low bidder, under an invitation which 
specified only a domestic product packed in the United States and incorporated 
by reference the Buy American Act, 10 U.S.C. 10a-10c, but did not define the 
term “domestic”, is not required to observe a price differential that is in excess 
of the 6 percent or 12 percent factors prescribed for Federal executive agencies 
or to pay a higher price for the product than such agencies would have paid 
under similar conditions and, therefore, award on the basis of the lowest price 
is justified. 


To the North Atlantic Fish Co., Inc., March 10, 1965: 


Reference is made to your letters of December 18, 1964, and January 
26, 1965, protesting against the awarding of a contract for frozen 
breaded fish portions under District of Columbia Invitation for Bids 
No. 89-106-5-0298-GW to a firm (R. W. Claxton, Inc., Washington, 
D.C.) which provided portions made from imported fish blocks. 

The invitation solicited bids for furnishing, among other items, 
boxed frozen cod fish to the District of Columbia during the period 
January 1 through February 28, 1965, in uncooked breaded individual 
portions of 4 ounces each (item 1) and precooked breaded individual 
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portions of 3 ounces (item 3) and of 4 ounces (item 5) in the estimated 
quantities of 6,200 pounds, 1,820 pounds and 3,300 pounds, respec- 
tively. The portions were to be boxed in appropriate amounts and 
delivered in the quantities ordered to the various District of Columbia 
agencies located in that metropolitan area within 72 hours after re- 
quest therefor. 

The invitation’s Specifications contained a notation which stated 
that with reference to frozen seafood “only a domestic product packed 
in the United States will be considered.” Title III of the act of March 
3, 1933, Ch. 212, 47 Stat. 1520, 41 U.S.C. 10a-10c, commonly referred 
to as the Buy American Act, was incorporated by reference in the 
General Conditions of the invitation. Section 2 of that act, as codified 
in 41 U.S.C. 10a, provides as follows: 

Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be in- 
consistent with the public interest, or the cost to be unreasonable, only such 
unmanufactured articles, materials, and supplies as have been mined or pro- 
duced in the United States, and only such manufactured articles, materials, 
and supplies as have been manufactured in the United States substantially all 
from articles, materials, or supplies mined, produced, or manufactured, as the 
case may be, in the United States, shall be acquired for public use. This section 
shall not apply with respect to articles, materials, or supplies for use outside 
the United States, or if articles, materials, or supplies of the class or kind to 
be used or the articles, materials, or supplies from which they are manufactured 
are not mined, produced, or manufactured, as the case may be, in the United 
States in sufficient and reasonably available commercial quantities and of a 
satisfactory quality. 

The District of Columbia is made subject to such provisions by section 
1 of the act (41 U.S.C. 10c(b)) which contains definitions of the terms 
used in the above section. 

Eight firms were solicited and the following 3 bids (exclusive of 
prompt payment discounts) were received on the items 1, 3 and 5 here 
concerned : 


Item 1 Item 3 Item 5 Total 





R. W. Claxton, 

Inc., Washing- 

ton, D.C. $2, 337. 40 $795. 34 $1,442.10 $4, 574. 84 
Washington Fish 

Exchange, Inc., 

Arlington, Va. 2, 473. 80 835.38 1,514.70 4,823.88 
North Atlantic 

Fish Co., Inc., 

Gloucester, 

Mass. 2,923.30 1,015.56 1,841.40 5,780.26 


Claxton’s bid offering to furnish its “Icelandic” brand being low, 
award was made to that firm which thereafter advised that fish blocks 
imported from Iceland would comprise the primary raw material 
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used in making the end product, but that “the items to be furnished 
will be produced by an American corporation, the Coldwater Seafood 
Corporation, at an American plant, located at Nanticoke, Maryland,” 
and will be “only domestic products packed in the United States as 
required in the invitation.” The second low bid also proposed to use 
imported fish blocks. 

The fish blocks are stated to be blocks of from 12 to 35 pounds each 
of raw fish flesh that has been subjected to forming, to pressure which 
releases the natural gelatinous substances contained in fish, and to 
freezing. From these blocks the specified fish portions are created 
by the Coldwater Seafood Corporation through a series of manu- 
facturing processes consisting of portion control slicing to the required 
size or weight, battering, breading, precooking (where required) and 
packaging. 

You state that the invitation’s requirement for a domestic product 
was not adhered to in the awarding of the contract because the breaded 
fish portions provided by Claxton were made from imported fish blocks 
whereas the product offered by your firm is comprised of “seafood 
caught by American built vessels by American fishermen ; unloaded in 
an American port by American union labor, cut by American union 
fish cutters in an American corporation processing plant, and then 
further processed in an American seafood processing center as a prod- 
uct of the U.S.A.” 

You quote the Buy American Act as providing that: 

a “domestic source end product” means (A) an unmanufactured end product 
which has been mined or produced in the United States and (B) an end product 
manufactured in the United States if the cost of the components thereof which 


are mined, produced, or manufactured in the United States exceeds 50 percent 
of the cost of all its components. 


In this connection you state: 


The components of a breaded fish portion; packed under the specifications of 
the District of Columbia, are 75 percent fish flesh and 25 percent breading and 
batter. I direct your attention to the United States Department of Interior, 
Bureau of Commercial Fisheries, Division of Resource Development, Market 
News Service’s Fishery Products Report B-13 for frozen fishery product prices 
to primary wholesalers on imported fish blocks during December 1964. The cost 
of components to the brand awarded the contract by the District of Columbia, 
mined, produced, or manufactured in the United States approach less than 
25 percent of the cost of all the components provided by the winner of the 
award. 

Under the law, and ihe Buy American Act, a serious violation has been 
committed by the Government of the District of Columbia against American 
fishing interest. * * * 


The provision which you quote does not appear in the Buy American 
Act, as such, although it is contained in 41 U.S.C. App. 1-7.101-14(a) 
(Supp. V) which codifies for use in fixed-price supply contracts certain 
regulatory definitions contained in the Federal Procurement Regula- 
tions promulgated by the General Services Administration pursuant 
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to, and in implementation of, Executive Order No. 10582, December 
17, 1954, 19 F.R. 8723, as amended, which prescribes uniform pro- 
cedures for determinations by the departments, independent establish- 
ments and other instrumentalities of the executive branch of the United 
States Government in the administration of the requirements of the 
Buy American Act. 

The Government of the District of Columbia is a legal entity sepa- 
rate and distinct from the executive agencies of the United States. 
Thus, while it does not appear that the criteria set forth in E.O. No. 
10582 and the implementing Federal Procurement Regulations have 
mandatory application to actions by the District of Columbia we have 
been advised informally by the D. C. Procurement Office that, gen- 
erally, it recognizes and is guided by such regulations in the procure- 
ment of its supplies in situations such as this where no applicable D. C. 
regulations have been issued. We were also advised that the notation 
concerning a “domestic product packed in the United States” was made 
a part of the specifications to eliminate bids on breaded fish portions 
which had been made and packed in foreign countries. It isstated that 
the word “domestic” as used therein was not intended to incorporate the 
technical definition of a “domestic source end product” which is con- 
tained in the Federal Procurement Regulations, or to create greater 
limitations than required by the Buy American Act itself. 

The Buy American Act was designed to accord preferential treat- 
ment to items mined, produced or manufactured in the United States 
where purchases were made for public use by instrumentalities of the 
Federal Government and by the District of Columbia. It does not 
constitute an absolute prohibition against the purchase of foreign 
supplies, and under one of the exceptions contained in the first sentence 
of 41 U.S.C. 10a (quoted above) the purchase of domestic articles is 
not required when the head of the department or independent estab- 
lishment concerned determines that the cost of the U.S. items would be 
“unreasonable.” Neither the act nor its legislative history offers any 
guideline as to what amount of excess cost for domestic products over 
cost for foreign products shall be considered unreasonable. Prior to 
December 17, 1954, the Bureau of Federal Supply, Department of 
the Treasury, prescribed a differential of 25 percent as the test of 
reasonableness of cost of domestic articles. See 13 F.R. 8762. On 
that date the President of the United States issued Executive Order 
No. 10582, which, as amended, provides in part as follows (quoting 
from 41 U.S.C.) : 

(b) For the purposes of the said act of March 3, 1933 [sections 10a—10c of this 
title], and the other laws referred to in the first paragraph of the preamble of 
this order, the bid or offered price of materials of domestic origin shall be deemed 


to be unreasonable, or the purchase of such materials shall be deemed to be 
inconsistent with the public interest, if the bid or offered price thereof exceeds 
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the sum of the bid or offered price of like materials of foreign origin and a 
differential computed as provided in subsection (c) of this section. 

(c) The executive agency concerned shall in each instance determine the 
amount of the differential referred to in subsection (b) of this section on the 
basis of one of the following-described formulas, subject to the terms thereof: 

(1) The sum determined by computing six per centum of the bid or offered 
price of materials of foreign origin. 


(2) The sum determined by computing ten per centum of the bid or offered 

price of materials of foreign origin exclusive of applicable duty and all costs 
incurred after arrival in the United States: provided that when the bid or 
offered price of materials of foreign origin amounts to less than $25,000, the sum 
shall be determined by computing ten per centum of such price exclusive only of 
applicable duty. 
That Executive order also permits the establishment of a percentage 
differential where the low acceptable domestic bidder is a small busi- 
ness concern or a labor surplus area concern. Where such bids are 
involved section 1-6.1044 of the Federal Procurement Regulations 
implements the Executive order by prescribing a 12 percent factor 
instead of the 6 percent factor otherwise prescribed therein for add- 
ing to the foreign bid for evaluation against domestic bids. Some- 
what similar regulations implementing E.O. No. 10582 and the Buy 
American Act are set forth under paragraph 6-104.4 of the Armed 
Services Procurement Regulation. 

While, as stated above, we do not consider the criteria set forth in 
E.O. No. 10582 and the implementing Federal Procurement Regula- 
tions as having mandatory application to procurements made by the 
District of Columbia, in the absence of pertinent D.C. regulations 
on the subject we do not feel that the District of Columbia should be 
required to observe a percentage differential for this purchase which 
is higher than that prescribed by the General Services Administration 
for the Federal executive agencies, or that the District of Columbia 
should be compelled to pay a higher price for the fish portions than 
such agencies generally would have paid under the same conditions. 

In its report to this Office the D.C. Procurement Office indicates 
that it.considers the prices bid by North Atlantic Fish Company to 
be unreasonable by comparison with the prices of the contract as 
awarded. In this connection it is noted that your firm’s bid exceeds 
Claxton’s by more than a 25 percent differential factor, which is greatly 
in excess of the 6 percent and 12 percent factors currently prescribed 
by FPR 1-6.104~4 for use in the evaluation of bids on foreign products. 

Accordingly, in view of the circumstances here involved we do not 
feel that we are required to object to the contract awarded to Claxton, 
and your protest must therefore be denied. However, we believe that 
this procurement points out a need for the issuance by the officials of 
the District of Columbia of pertinent implementing instructions to 
the Buy American Act to serve as a firm basis for the evaluation of 
bids received on foreign products and on products having foreign 
components in connection with its procurement actions. We are there- 
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fore by letter of today calling this matter to the attention of the Presi- 
dent of the Board of Commissioners of the District of Columbia. 
Inasmuch as the record indicates that only the price factor was con- 
sidered by the D.C. Procurement Office in the evaluation of the bids 
and subsequent awarding of the contract, and since the price differen- 
tial between your all-domestic bid and the Claxton bid provides suffi- 


cient justification under accepted standards applicable to Federal 
executive agencies for the action taken in this case, we find it unneces- 
sary to decide herein whether the end product should be regarded as 
having been manufactured substantially all from materials manufac- 
tured in the United States, or whether domestic fish blocks are pro- 
duced in sufficient and reasonably available commercial quantities 
within the contemplation of the provisions of 41 U.S.C. 10a. 


[B-156234] 


Courts—Judges—Compensation—Failure to Retire for Disability 


The acceptance by the President of a certificate concerning the disability of a 
district court judge presented by the Judicial Council of the particular circuit 
pursuant to 28 U.S.C. 372(a), does not accomplish the retirement of a judge 
under Article III, section 1 of the Constitution, which provides for removal of 
judges only by impeachment, and, therefore, when the President finds it neces- 
sary to appoint an additional judge for the efficient dispatch of business, in the 


ease of a disabled judge who does not retire because he has not had the required 
service for retirement at full pay he may continue to receive full pay. 


To the Director, Administrative Office of the United States Courts, 


March 10, 1965: 


Your letter of March 1, 1965, with enclosure, asks our opinion 
whether a district judge, found to be disabled within the purview of 
the act of June 25, 1948, 62 Stat. 903, as amended, 28 U.S.C. 372(b), 
may continue to receive full pay if the President finds it is necessary 


to appoint an additional judge for efficient dispatch of business. 


Your letter encloses a copy of a memorandum opinion, dated Febru- 
ary 5, 1965, from the Assistant Attorney General, Office of Legal 
Counsel, to the Acting Deputy Attorney General which, in part, reads 
as follows: 


2. Failure of disabled judge to retire. 28 U.S.C. 372(b) controls the situa- 
tion of a judge who could retire under 28 U.S.C. 372(a) but fails to do so. If 
the judge is a district or circuit judge, a majority of the Judicial Council of 
his circuit (i.e., the Chief Judge and the circuit judges for the circuit in regular 
active service, 28 U.S.C. 332) may present to the President a certificate of the 
judge’s disability. If the President finds that the judge is unable to discharge 
efficiently all the duties of his office by reason of permanent mental or physical 
disability, and that the appointment of an additional judge is necessary for the 
efficient dispatch of business, the President may make such appointment by and 
with the advice and consent of the Senate. Where an additional judge is ap 
pointed, the vacancy subsequently created by the death, resignation, or retire- 
ment of the disabled judge shall not be filled. The judge, whose disability causes 


we 
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the appointment of an additional judge, remains a judge, entitled to full pay, 
since under the Constitution he can be removed only by impeachment. 

Since a certificate of disability, even if accepted by the President, does not 
accomplish the retirement of a judge, he would, as mentioned above, be entitled 
to full pay. Thus there can be no violation of Article III, §1, of the Constitu- 
tion, and the question of half-pay is not involved. 


We concur in the above-quoted view of the Assistant Attorney 
General. Therefore your question is answered in the affirmative. 


[B-153956] 


Agriculture Department—Price-Support Program—Cotton, Ete.— 
What Constitutes Raw Cotton 


Since “below grade spinnable raw cotton” and “spinnable cleaned lint” are types 
of cotton which, because of identification and evaluation problems, have never 
been eligible for benefits under the price support and export subsidy programs 
and are types which are available to both the domestic and foreign trade at the 
same price, such types of cotton in inventory on April 11, 1964, when section 348 
of the Agricultural Act of 1964, 7 U.S.C. 1348, was enacted authorizing equaliza- 
tion payments on cotton to prevent discrimination against domestic users of 
cotton because of inequities due to differences in cost between domestic and 
foreign users, are not eligible for equalization payments under the act. 


To the Secretary of Agriculture, March 11, 1965: 
The Under Secretary of Agriculture by letter dated November 2, 


1964, presented for our consideration the question of the eligibility of 


“below grade spinnable raw cotton” and “spinnable cleaned lint” in 
inventory on the date of enactment of the Agricultural Act of 1964, 
for payment under section 348 of the Agricultural Adjustment Act of 


1938, as amended by section 101 of the Agricultural Act of 1964, ap- 


proved April 11, 1964, Public Law 88-297, 78 Stat. 173, 7 U.S.C. 1348. 
This section provides, in part, that : 


In order to maintain and expand domestic consumption of upland cotton 
produced in the United States and to prevent discrimination against the domestic 
users of such cotton, notwithstanding any other provision of law, the Commodity 
Oredit Corporation, under such rules and regulations as the Secretary may pre- 
scribe, is authorized and directed for the period beginning with the date of enact- 
ment of this section and ending July 31, 1966, to make payments through the is- 
suance of payment-in-kind certificates to persons other than producers in such 
amounts and subject to such terms and conditions as the Secretary determines 
will eliminate inequities due to differences in the cost of raw cotton between 
domestic and foreign users of such cotton, including such payments as may be 
necessary to make raw cotton in inventory on the date of enactment of this section 
available for consumption at prices consistent with the purposes of this sec- 
tion. * * * [Italics supplied.] 


There have been filed with the Department of Agriculture by Bemis 
Bro. Bag Co., Talladega, Alabama, two applications for payment-in- 
kind on 2,824 bales of “below grade spinnable raw cotton” and 2,216 
bales of “spinnable cleaned lint,” under the Department’s cotton and 


cotton waste equalization programs promulgated pursuant to section 
348 (7 CFR 1427.1950 et seg.; 7 CFR 1427.1850 et seg.) We are ad- 
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vised that under your Department’s regulations neither of these com- 
modities is included as eligible for participation in these programs. 
This exclusion is based upon your Department’s conclusion that sec- 
tion 348 does not contemplate the making of such payments thereon. 
Section 1427.1952 defines “eligible cotton” to mean “raw upland cotton 
grown in the United States which is of grades named in the Universal 
Standards for American Upland Cotton and which has a staple length 
of 13%, inch or longer * * *,” and section 1427.1852 defines “eligible 
spinnable cotton waste” to mean “card strips, comber noil, spinners laps 
and roving waste, consisting of not less than 85 percent by weight of 
upland cotton grown in the United States, which was baled and in 
inventory at 12:01 a.m., April 11, 1964.” 

The Under Secretary’s letter discloses the following pertinent facts 
and circumstances : 

“Below grade cotton” is defined in the Amended Official Cotton 
Standards of the United States for the Grade of American Upland 
Cotton (Universal Standards), as follows: 

Below Grade cotton is American upland cotton which is lower in grade than 
Good Ordinary, or Low Middling Light Spotted, or Low Middling Spotted, or 
Low Middling Tinged, or Middling Yellow Stained, or Strict Low Middling Gray. 
In cotton classification, the official designation for such cotton is Below Grade. 
The term Below Good Ordinary, or Below Low Middling Light Spotted, or Below 
Low Middling Spotted, or Below Low Middling Tinged, or Below Middling Yellow 
Stained, or Below Strict Low Middling Gray and other additional explanatory 
terms considered necesssary to describe adequately the condition of the cotton 
may be entered on classification memorandums or certificates. (7 CFR 28.475.) 
Thus, below grade cotton is lower in grade than the lowest grade of 
the applicable color group of the official cotton standards. While there 
may be some indication as to the type or condition of such cotton, it is 
impracticable, if not impossible, to determine the actual contents and 
condition of a bale of such cotton. It could contain varying amounts 
of dirt, grass, bark, or other extraneous matter (or trash), the extent 
of which could not be accurately determined even from the normal 
sampling and inspection of the bale. 

In recent years there as been developed a technique for more easily 
obtaining the “marginal reaping” of a field after the major bulk of the 
cotton has been picked from the plants in those areas where mechanical 
pickers are used. Some time after this picking of the bulk of the 
cotton, what cotton is left is picked up off the field by other machines. 
In this process, a considerable quantity of debris and dirt is also picked 
up with the cotton leftovers, with the result that some of this cotton 
would not qualify for classification within the official standards, and 
would therefore be designated at “Below Grade Cotton.” 

Such cotton, by virtue of its low quality and range of variable values, 
is sold at prices lower than those for cotton of the same staple length 
within the standards, and is not sold upon the basis of an identifying 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 547 


grade and staple length but upon the basis either of types or of a suf- 
ficient number of samples pulled from the bale to enable the buyer 
to determine whether the cotton contents of the bale can serve his 
particular need. Below grade cotton is not included in the price sup- 
port programs of the Department of Agriculture because, among 
other reasons, it is impracticable to determine and assign thereto 
identifying value levels for price support purposes. 

“Cleaned lint” is derived from the waste known as “gin motes” re- 
sulting from the cotton ginning process. Motes, which are aborted, 
or immature, seed, range in size from small ones with little or no lint to 
others slightly less than full size with long immature lint. They are 
also a source of yarn and cloth imperfections. Besides impairing the 
appearance of the yarn, motes represent waste in the total weight of a 
bale of cotton. This type of waste is to be distinguished from the 
card strips, comber noil, spinners laps, and roving waste resulting 
from the milling process of baled cotton. These gin motes may be 
usable for their fiber content but first must be reprocessed or cleaned 
to remove trash and foreign matter. Until recently, not many ginners 
reclaimed and sold gin motes because the costs involved in collecting 
and handling them were not warranted by the income derived there- 
from. However, because of a widespread shift to mechanical har- 
vesters, and accompanying increases in multiple lint cleaning, the 
quantity of motes removed during ginning has greatly increased and 
collecting and reclaiming gin motes can be economically feasible. 
Any returns above the cost of collecting the motes is net profit to the 
ginner since it had been common practice to burn them. The value 
per bale of motes is relatively low, and firms that buy and sell motes 
usually handle them as a side line rather than as a full time business. 
There is no price support provided for either gin motes or the lint de- 
rived therefrom. No official grades or standards have been estab- 
lished for either the motes or the lint, and there is no well-defined 
system for determining the quality of either. Therefore, as is true of 
below grade cotton, the evaluation of such cotton waste is largely a 
matter of judgment and purchases and sales are normally made on 
actual samples or private types. 

As indicated in the Under Secretary’s letter, section 348 provides 
for “such payments as may be necessary to make raw cotton in in- 
ventory on the date of enactment of this section available for con- 
sumption at prices consistent with the purposes of this section.” It is 
clear from the language of section 348, as well as the legislative his- 
tory thereof, that the basic purpose of the section is to prevent dis- 
crimination against the domestic users of upland cotton because of 
inequities due to differences in the cost of domestic raw cotton between 
domestic and foreign users thereof. Note in this connection page 
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3 of H. Rept. No. 336 on H.R, 6196 where it is made clear that the 
payments-in-kind are “* * * to make American cotton available to 
domestic mills at world cotton prices,” and “to eliminate the inequity 
of one price for export cotton and a higher price for domestic mills.” 
See, also, page 28 S. Rept. No. 874 on H.R. 6196. 

The Under Secretary advises that three Government policies com- 
bined to create the so-called “two-price system,” namely the cotton 
price support programs in effect since the 1930’s, the rigid system of 
import quotas on foreign cotton and certain cotton waste since the 
1930’s and since 1956 the cotton export programs authorized by sec- 
tion 203 of the Agricultural Act of 1956, 7 U.S.C. 1853, to sell Amer- 
ican grown cotton abroad at competitive world prices. He points 
out, however, that under the pertinent regulations neither “below 
grade cotton” nor “spinnable cleaned lint” has ever been eligible to 
receive benefits under the price support and export subsidy programs, 
nor have they even been protected by the import quotas, except pos- 
sibly to the limited extent that some below grade cotton might be of 
a staple length of 34 inch or longer. Thus, he states, there does not 
appear to have been the discrimination against the domestic users of 
“below grade cotton” and “spinnable cleaned lint” as contemplated 
by section 348; and that, therefore, there would appear to be no com- 
pelling reason to make equalization payments on either type of cotton 
in order to make them available to domestic users at the same prices 
as to the export trade (if, in fact, such trade exists with respect to 
either type of cotton). He also points out that it was made clear in 
the legislative history of the legislation involved that “many factors 
bearing upon the competitive relationship between domestic and for- 
eign mills” would have to be taken into account in determining the 
size of such payments and the rates necessary to eliminate the inequity, 
and that the inequity is measured in terms of the competitive ad- 
vantage to the foreign mill. In this connection he refers to pages 
145, 146, 150 and 152, House Hearings, Serial B, on several bills sub- 
sequently replaced by H.R. 6196. 

The Under Secretary states that since Government programs did not 
create a two-price system with respect to “below grade cotton” and 
“spinnable cleaned lint” and such cotton was therefore available to 
both the domestic and foreign trade at the same price, it is the view of 
your Department that these types of cotton are not within the purview 
of section 348 which was intended to relieve discriminatory prices on 
American cotton subject to such a two-price system. 

In view of the purpose of section 348 as set forth above, and since 
American “below grade cotton” and “spinnable cleaned lint” were 
available to boch the domestic and foreign trade at the same price, we 
agree with the view of your Department that these types of cotton 
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are not within the purview of section 348 and, hence, not eligible for 
equalization payments thereunder. The fact that the enactment of 
section 348 may have placed those holding inventories of such cotton 
on the date of enactment of the Agricultural Act of 1964 in an adverse 
competitive situation does not require a different conclusion. 


[B-149685] 


Small Business Administration—Loans—Participation—Authority 


Although two proposed programs by the Small Business Administration to sell 
to private financial institutions loans made directly to small business invest- 
ment companies and to guarantee loans made originally by private financial 
institutions to small business investment companies are not specifically author- 
ized they are within the broad authority prescribed in the Small Business Act 
and the Small Business Investment Act of 1958, 15 U.S.C. 661, et seq., and while 
the authority for participation loans in the amendatory act of February 28, 
1964, does not specify authority for the guarantee of such loans, the legislative 
history clearly shows that Congress intended such guarantees and, therefore, 
the proposed programs are within the authority of the Administration. 


To the Administrator, Small Business Administration, March 15, 


1965: 


By letter of February 9, 1965, you requested our opinion as to the 
legal propriety of instituting the following described lending pro- 
grams under authority of subsection 303(b) of the Small Business 
Investment Act of 1958, 15 U.S.C. 683(b), as amended by Public Law 
88-273, approved February 28, 1964: 


Under the first program, the Small Business Administration intends to sell 
with recourse to private financial institutions § 303(b) loans originally made 
directly by the Small Business Adminstration to small business investment 
companies. This in effect would be the sale of loans presently held in the Small 
Business Administration’s portfolio subject to an SBA guaranty. When origi- 
nally made, these loans had a maturity of either 5 or 6 years; it is contemplated 
that their remaining term at the time of sale will average approximately 2 
years. 

Under the second program, the Small Business Administration intends to 
guarantee loans made in the first instance by private financial institutions to 
small business investment companies. The maximum maturity of these loans will 
be 15 years and it is contemplated that most of these loans will be at this maxi- 
mum term. Under this, as well as the first program, the Small Business Ad- 
ministration’s guaranty will apply both to principal and interest but only in 
the event of default by the borrowing small business investment company. 


You state that the underlying purpose for instituting these pro- 
grams is to further the congressional mandate to carry out the policies 
of the small business investment program in such manner as to insure 
the maximum participation of private financing sources. See 15 
U.S.C. 661. Subsection 303(b), as amended, reads, in pertinent part, 
as follows: 

To encourage the formation and growth of small business investment com- 
panies, the Administration is authorized (but only to the extent that the neces- 
sary funds are not available to the company involved from private sources on 


reasonable terms) to lend funds to such companies either directly or by loans 
made or effected in cooperation with banks or other lending institutions through 
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agreements to participate on an immediate or deferred (standby) basis. Such 
loans shall * * * be subject to the following restrictions and limitations: 

(1) The total amount of obligations of any ome company which may be pur- 
chased and outstanding at any one time by the Administration under this sub- 
section (including commitments to purchase such obligations) shall not exceed 
50 per centum of the paid-in capital and surplus of such company or $4,000,000, 
whichever is less. 


And subsection 4(c) of the Small Business Act, as amended, 15 
U.S.C. 633(c) (1958 Ed., Supp. V), provides that: 


* * * Not to exceed an aggregate of $341,000,000 shall be outstanding * * * 
at any one time for the exercise of the functions of the Administration under 
the Small Business Investment Act of 1958 * * *, 


Subsections 5(b) (2) and 5(b)(7) of the Small Business Act, as 
amended, 15 U.S.C. 634(b) (2) and (7), made applicable to functions 
under the Small Business Investment Act of 1958, as amended, by 
section 201 of that act, 15 U.S.C. 671, authorize the Administrator to: 


* * * assign or sell at public or private sale, or otherwise dispose of for cash 
or credit, in his discretion and upon such terms and conditions and for such 
consideration as the Administrator shall determine to be reasonable, any evidence 
of debt, contract, claim, personal property, or security assigned to or held by 
him in connection with the payment of loans granted under this chapter * * *. 


* * * take any and all actions * * * determined by him to be necessary or 
desirable in making, servicing, compromising, modifying, liquidating, or other- 
wise dealing with or realizing on loans * * *. 


The cited authorities are broad and we do not know of any reason 
why they may not be relied upon as covering the proposed programs. 
The only possibly questionable aspect of the matter from a legal stand- 
point appears to be the absence of authority in specific terms to guar- 
antee loans. However, the legislative history of Public Law 88-273 
leaves no room for doubt that authority to guarantee loans was 
intended by the Congress. Comments of the Senate Committee on 
Banking and Currency—in connection with the provisions ultimately 
enacted as part of Public Law 88-273 to grant specific authority to 
enter into participating agreements with lending institutions—at page 
4 of S. Rept. No. 639, dated November 8, 1963, clearly reach this point : 


Section 3 of the bill also would amend section 308(b) of the act to provide 
SBA with express authority to lend funds to SBIC’s in cooperation with banks or 
other lending institutions through agreements to participate on an immediate 
or deferred basis. Section 303(b) does not now explicitly authorize SBIC’s to 
make participation loans with banks and other lending institutions. However, 
the Comptroller General has ruled (Comp. Gen. Op. 149685) that SBA has implied 
authority to enter into participation agreements under the act. Under this ruling 
SBA has developed what is called a standby agreement, which is now being used. 

The committee recommends that specific authority be given to SBA by this 
bill to make participation loans with banks or other lending institutions under 
their present standby plan or under other plans, such as guarantees, which SBA 
may develop consistent with sound lending policies in order to encourage banks 
oe lending institutions to participate to a greater extent in the financing 
of SBIC’s. 
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See also H. Rept. No. 1084, dated December 20, 1963, at pages 4 and 
5, for similar comments on the part of the House Committee on Bank- 
ing and Currency. 

Accordingly, you are advised that the proposed programs are within 
your authority to institute subject, of course, to reservations against 
the applicable monetary limitations. 


[B-155808] 


Pay—Retired—Annuity Elections for Dependents—Beneficiary 
Eligibility—Incompetents 


An incompetent son of a retired member of the uniformed services whose mental 
condition existed long before his 18th birthday and who, while working as a 
laborer in a firm where his father is vice president, earned a sufficient sum to 
support himself during a period of employment is not required, by reason of 
such employment in his father’s firm under tempered conditions, to be considered 
as capable of self-support, and, therefore, the son may be considered an eligible 
beneficiary entitled after his father’s death to an annuity elected on his behalf 
under the Serviceman’s Family Protection Plan, 10 U.S.C. 1331, et seq. 


Pay—Retired—Annuity Elections for Dependents—Beneficiary 
Eligibility—Incompetents 


Whether, a child of a member of the uniformed services over 18 years of age is 
capable or incapable of self-support for purposes of eligibility as a beneficiary 
under the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1435(2) (B), 
is for determination from all the facts in the particular case but after a child 
over 18 years has been determined to be incapable of self-support evidence war- 
ranting a conclusion that the child is capable of sustaining an earning capacity 
sufficient for his own personal needs is sufficient to remove the child from the 
category of one incapable of self-support. 


Pay—Retired—Annuity Elections for Dependents—Beneficiary 
Eligibility—Incompetents 


For purposes of the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1331, et seq., members of the uniformed services who have mentally incompetent 
children over age of 18, should be required to make reports of the continued 
incapacitation of the dependent for the reason that when the child becomes self- 
supporting eligibility as a beneficiary ceases and no further deductions from the 
member’s retired pay would be proper. 


Pay—Retired—Annuity Elections for Dependents—Beneficiary 
Eligibility—Incompetents 

Reinstatement of an incompetent child of a member of the uniformed services as 
an eligible beneficiary under the Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1331, et seq., if a mental defect or physical disability reoccurs after 
termination of benefits either before or after the death of the retired member 
may not be made in the absence of any provision therefor in the Retired Service- 
man’s Family Protection Plan. 


To Lieutenant Colonel P. M. Callinan, Department of the Army, 
March 15, 1965: 


Further reference is made to your letter of October 28, 1964, re- 
questing decision whether in the circumstances related below the 
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adopted son of a retired officer is an eligible beneficiary under the Re- 
tired Serviceman’s Family Protection Plan, Ch. 73, Title 10, U.S. Code. 
Your submission, which was allocated D.O. Number A-817 by the De- 
partment of Defense Military Pay and Allowance Committee, also pre- 
sents several other questions arising from the problems posed in this 
case. 

The officer was placed on the retired list effective January 1, 1962, 
under the provisions of 10 U.S.C. 1331. Prior to that date, on April 
14, 1954, he had elected annuity options 3 and 4 for one-half reduced 
retired pay in favor of his wife and son. On August 24, 1956, he 
changed his election (see 10 U.S.C. 1431(c) ) to provide an annuity for 
his son only at one-half reduced retired pay combined with option 4 
(deductions from retired pay to be discontinued when there no longer 
is an eligible beneficiary). The election as changed became operative 
January 1, 1962, the date the officer was placed on the retired list. 

The record shows that the officer and his wife by adoption order is- 
sued March 15, 1946, in the District. Court were declared the “adop- 
tive” parents of a minor child born June 21, 1945. The son’s eigh- 
teenth birthday was reached on June 21, 1963, and the basie question 
which arises is whether he may be considered as an eligible beneficiary 
under the Retired Serviceman’s Family Protection Plan since that date. 

The applicable statutory provisions prescribing the eligible bene- 
ficiaries under the act are contained in section 1435, Title 10, U.S. Code. 
Section 1435 provides as follows: 

Only the following persons are eligible to be made the beneficiaries of, or to 


receive payments under, an annuity elected under this chapter by a member of 
the armed forces: 

(1) The spouse of the member on the date when the member is retired or be- 
comes entitled to retired or retainer pay or, if the member was already retired 
or entitled to retired or retainer pay on November 1, 1953, the spouse on that 


te. 

(2) The children of the member who are— 

(A) unmarried; 

(B) under 18 years of age or incapable of supporting themselves because of a 
mental defect or physical incapacity existing before their eighteenth birthday ; 

(C) legitimate or adopted children of, or stepchildren in fact dependent for 
their support upon, the member ; 

(D) living on the date when the member is retired or becomes entitled to re- 
tired or retainer pay or, if the member was already retired or entitled to retired 
or retainer pay on November 1, 1953, living on that date; and 

(E) born on or before the date prescribed in clause (D). 


Inasmuch as the son otherwise appears to meet the requirements of 
section 1435, his eligibility to continue as an eligible beneficiary under 
the act after reaching his eighteenth birthday on June 21, 1963, is de- 
pendent upon whether he is to be considered as incapable of supporting 
himself because of a mental defect existing before his eighteenth 
birthday. Thus, the issue is whether, in view of the particular cir- 
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cumstances in his case, the son’s status properly may be viewed as 
within the scope of section 1435 (2) (B). 

Two medical statements (copies received as enclosures with your 
letter of October 28, 1964) have been submitted by Dr. * * *. In the 
first of these statements dated January 17, 1964, the doctor stated : 

I certify that I am a licensed physician, authorized to practice medicine under 
the laws of the State of * * *. I further certify that * * * has been one of my 
patients since said * * * was approximately two years of age. 

It is the observation and opinion of the undersigned that * * * has been mentally 
retarded since childhood and the condition existed for many years before his 
eighteenth birthday. It is my opinion that during the calendar year of 1962, 
* * * was not capable of self-support, and that on or about June 1, 1963, with 


suitable counsel and guidance, he became capable of self-support with limited 
earnings, when placed in a situation where he works with his hands. 


The doctor’s second statement dated October 14, 1964, is as follows: 


* * * has been one of my patients since he was approximately two years of age. 
It has been my observation that he has been mentally retarded since childhood. 
The cause of his retardation is unknown. I am informed by his parents that he 
had extremely high fever at age six months. I am also informed by his parents 
that he nearly drowned at age six years and that he was revived by artificial 
respiration. There is also the possibility that the oxygen supply to the brain was 
momentarily cut off at birth. In my opinion either of the above events could 
have caused his condition. 

A third medical statement furnished is that of * * *, clinical psy- 
chologist. The psychological summary of the tests administered at 
the request of the officer discloses that his son “scored in the mental 
defective range of intelligence * * * equivalent to an overall function- 
ing mental age of 11.02 years.” 

The psychologist reported that his patient “has inculeated conven- 
tional manners, morals and mores, with some indications that he is 
overstriving in an attempt to meet the expectations of other people so 
that at times, he experiences uncomfortable subjective tension and 
anxiety.” The doctor further stated that the officer’s son “is a fairly 
good observer of his environment with indications that he will continue 
to learn new material slowly with patient, understanding, nonthreat- 
ening guidance and supervision. His reaction times are slow and un- 
due pressure on him to perform tasks within set time limits should be 
minimized.” In conclusion, the doctor observed that “The patient 
will require special consideration, training and guidance. Placing 
him in situations where he might receive personal injury should be 
carefully supervised and minimized. There are indications that this 
young man can become partially self-maintaining but will need assist- 
ance throughout his life in the management of his more complex busi- 
ness and personal affairs.” 

The officer in response to the several requests from your office for 
complete information in the matter has supplied the following in- 
formation. In his letter of January 30, 1962, when his son was then 
about 16 years and 7 months of age, he stated “This dependent is a re- 








554 DECISIONS OF THE COMPTROLLER GENERAL [44 


tarded child who is presently attending a Special Education class in 
a high school. It is my belief that he will attain a status of self- 
support.” 

In his letter dated February 17, 1964, the officer stated that his son 
had been working since June 1, 1963, as a laborer on a construction job, 
on a hourly wage basis, and that his earnings June through December 
1963 were $1,514.56. The officer added that his parental contribution 
(apparently estimated) towards his son’s support amounted to $1,200 
per year. Ina letter dated July 7, 1964, the officer advised your office 
that his son’s earnings for the period January 1, 1964, through June 30, 
1964, totaled $1,715.36. In paragraph 2 of that same letter the officer 
added : 


2. It is desired to make the following statements of fact relative to his employ- 
ment. 

(a) * * * has been employed as a laborer on a construction project for the past 
year by the * * * of which company the undersigned is vice-president. 

* * * will be laid off Friday July 10, because the project upon which he has 
been employed will be completed. 

(b) He will be reemployed when another suitable vacancy occurs. 


Hence, as pointed out in paragraph 8 of your letter, the son’s earn- 
ings during the 12-month period immediately following his eighteenth 
birthday in June 1963 were slightly in excess of $3,200. 

The last letter which you appear to have received from the officer 
immediately prior to submitting the matter here for decision was his 
letter of October 14, 1964, together with the medical statements of that 
same date from the doctors. In his letter of October 14, 1964, the 
officer added the following information : 

a. The cause of * * * mental condition. See letter 14 October 1964 Dr. * * *, 


M.D., family physician . . . Encl. #1 


b. Actual mental age level. See report of * * *, clinical psychologist, 14 
October 1964. Encl. #2 


c. His progress toward capability of self-support has been constant although 
very slow. 

d. The work he performed for the Company of which I am Vice-President was 
a part of the vocational training program for retarded children in the Special 
Education class of the * * * High School, * * *. It is the policy of the school 
to obtain jobs for these children during their final school year, wherever possible. 

e. His condition is such that he could be hired by other firms provided the 
employer was interested in hiring the handicapped, and provided his immediate 
superior understood this type of person, and had the necessary patience to train 
him for a particular job within his capability to do. 


f. He is capable only of performing tasks that are made to fit within his 
capabilities. 

It was pointed out in decision of November 10, 1964, B-154831, 44 
Comp. Gen. 280, that the original language of H.R. 5304, 83d Congress, 
which was later enacted into law as the Uniformed Services Contin- 


gency Option Act of 1953 (now Ch. 73, Title 10, U.S. Code), referred 
in sections 2(f) and 4(a) (2) and (3) only toa child or children under 


18 years of age and unmarried. Under those provisions the annuity 
could have been paid only up to the time the child reached the age of 18. 
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The bill was amended (see 99 Cong. Rec. 6364-5) by adding to section 
2(f) the phrase “or a child over 18 years of age and unmarried who is 
incapable of self-support because of being mentally defective or 
physically incapacitated if that condition existed prior to reaching 
age 18,” together with similar changes in clauses (2) and (3) of sec- 
tion 4(a). The legislative history shows that the amendments were 
intended to make it possible for an individual in a uniformed service 
who may have a crippled child, a physically handicapped child, or a 
mentally deficient child, to take care of that child even though such 
child may be over 18 years of age. 

In decision of August 28, 1959, B-140260, to which you make specific 
reference in paragraph 18 of your letter, it was held that the child in 
that case (a mentally defective daughter then over 40 years of age who, 
many years previously, had worked “spasmodically”) properly could 
be viewed as an eligible beneficiary under the Uniformed Services Con- 
tingency Option Act since the evidence of record “may be accepted as 
establishing that the daughter presently is incapable of self-support 
because of a mental defect existing prior to her eighteenth birthday.” 

You state that “in view of this apparently liberal construction of the 
statute and regulations” doubt exists whether: 

a. the child here involved * * * should be considered an eligible beneficiary, 
if he should survive his father ; and 

b. what criteria should be established as a basis for determining that a child 
is no longer incapable of self-support ; and 

ec. whether reports of continued incapacitation should be required after the 
child passes age 18, while the retired member lives ; and 

d. what bearing, if any, does the child’s earning capacity prior to recovery, 
have on his eligibility for benefits ; and 


e. what degree of disability must exist or remain as a basis for determining 


that a child is incapacitated for self-support or that continued incapacitation 
exists ; and 


f. whether eligibility can be restored, if the mental defect or physical disability 
reoccurs, after termination either before or after death of the retired member. 

The legislative history of the Uniformed Services Contingency 
Option Act of 1953 is entirely silent as to what was contemplated by 
the phrase “incapable of self-support” now codified in 10 U.S.C. 
1435(2)(B) as “incapable of supporting themselves.” As indicated 
in paragraph 17 of your letter, Congress has evidenced in a number 
of other statutory provisions a similar concern for children 18 years of 
age or older who are incapable of self-support by reason of a physical 
or mental defect that was present before reaching their eighteenth 
birthday. See 5 U.S.C. 760 and 38 U.S.C. 101(4)(B) and 414(a) 
(1958 Ed., Supp. V). 

Under the Social Security Act (Subchapter [I—Federal Old-Age, 
Survivors, and Disability Insurance Benefits) child’s insurance bene- 
fits are prescribed where a child is under a “disability” which began 
before reaching the age of 18 and such child is dependent upon the 
parent beneficiary under the act subject to certain prescribed conditions 
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not material here. See 42 U.S.C. 402(d)(1). The term “disability” 
is defined in section 423(c) (2), Title 42, U.S. Code, as meaning “in- 


ability to engage in any substantial gainful activity by reason of any 
medically determinable physical or mental impairment which can be 
expected to result in death or to be of long-continued and indefinite 
duration.” 


The Federal courts have on many occasions considered the provisions 
of section 423(c) (2), Title 42, U.S. Code. Generally the phrase “in- 
ability to engage in any substantial gainful activity” has been meas- 
ured not on the basis of complete helplessness, but on whether the 
individual concerned is unable by reason of a medically determinable 
physical or mental impairment to engage in substantial gainful activity 
commensurate with his age, educational attainments, training, experi- 
ence, and mental and physical capabilities. See 7eeter v. Flemming, 
270 F. 2d 871 (1959). Such a determination, it was pointed out in 
Kerner v. Flemming, 238 F. 2d 916 (1960), requires resolution of two 
issues, namely, what can the individual do, and what employment op- 
portunities are there for an individual who can do only what that 
individual can do. The court further pointed out in the Kerner case 
that “mere theoretical ability to engage in substantial gainful activity 
is not enough if no reasonable opportunity for this is available.” 

In Braun v. Ribicoff, 292 F. 2d 354 (1961), a case involving a phys- 
ical disability incurred before reaching age 18, the report of a psy- 
chiatric examination on which the court relied reads, in part, as 
follows: 

The question of his [Braun’s] employability is difficult to answer. Given the 
right kind of employer, that is, one whom the patient might respect and who is 
understanding, kind and yet firm, it is possible that this patient might be able 
to perform gainful work. It is admitted, however, that such fortunate circum- 


stances would be hard to obtain; so, that for all practical purposes, this young 
man might be regarded as unemployable. 


In reaching a conclusion in favor of Braun the court stated: 


Braun has proved his inability to engage in any substantial gainful activity 
at the present time or in the future. Indeed there is no substantial evidence in 
this record that he possesses the ability to obtain employment or to engage in 
any substantial gainful activity at present or in the future. All the evidence 
must be examined and weighed. The present and the future must be looked 
to as well as the past. True, Braun on occasion has had gainful activity; his 
longest period of employment being, as we have stated, 18 months as a truck 
driver. 


The court rejected the validity of the argument “that some gainful em- 
ployment in the past augers gainful employment in the future” in 
view of other evidence as to Braun’s disability. 

Another case decided on somewhat the same grounds is Wells v. 
Celebrezze, 209 F. Supp. 444 (1962). Part of the evidence in that 
case was the statement of an officer of the Employment Security Com- 
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mission of North Carolina, a public employment agency, that “it is 
impossible for our office to find Miss Wells any work.” 
In Ferran v. Flemming, 293 F. 2d 568 (1961), it was stated: 


If there is no market for the services he [the claimant] is able to render, 
then he is truly disabled within the meaning of the statute. 


See, also, Blevins v. Fleming (Flemming), 180 F. Supp. 287 (1960) 


and 7'wrner v. Ribicoff, 224 F. Supp. 284 (1963). In the latter case it 
was held that: 


* * * it must be reasonably possible, not merely conceivable, that claimant 
can engage in substantial gainful employment or activity before his claim can 
be denied. 

As to spasmodic or infrequent activity, the court concluded in 
Edwards v. Celebrezze, 220 F. Supp. 79 (1963), that “Substantial 
gainful activities” precluding establishment of disability means “per- 
formance of substantial service with reasonable regularity in some 
competitive employment and does not contemplate complete helpless- 
ness.” To the same effect is Campbell v. Flemming, 192 F. Supp. 62 
(1961). See, also, Randall v. Flemming, 192 F. Supp. 111 (1961), 
where it was pointed out that: 

* * * the fact that a claimant was willing to engage in employment rather than 


remain idle * * * does not preclude recovery of disability insurance benefits 
under the act. 


We do not view the phrase “incapable of supporting themselves” in 
10 U.S.C. 1435 (2) (B) as constituting a much more stringent statutory 
standard than the “inability to engage in any substantial gainful activ- 
ity” language contained in 42 U.S.C. 423(c) (2). 

While there are basic differences in the language and the purposes 
of the two statutes, it is our view that the general principles outlined 
in the several court decisions above referred to, relating to the provi- 
sions of 42 U.S.C. 423(c) (2), properly may be applied in connection 
with the provisions of 10 U.S.C. 1435(2) (B). 

As previously stated, the record in this case discloses that the son’s 
mental condition was in evidence long before he reached his eighteenth 
birthday on June 21, 1963, and therefore the question presented is 
whether he has been incapable of supporting himself since reaching 
age 18. 

One of the basic factors to consider is that of earning power. The 
officer’s son was employed during the inclusive period June 1963 to 
July 10, 1964, receiving a total of approximately $3,325. This repre- 
sents an earning capacity averaging about $232 per month and stand- 
ing alone, the conclusion might be reached that he had become capable 
of self-support. However, such a conclusion must be qualified with the 
knowledge that the father is Vice-President of the * * * for which 
the son worked as a laborer. It seems only reasonable to assume that 
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the father exercised a sufficient degree of control to secure the employ- 
ment and temper the working conditions encountered by the son dur- 
ing such period of employment. The particular project on which the 
son was engaged was completed in July 1964 and there is no indication 
in the record that he has subsequently been employed or had any 
employment opportunities up to October 14, 1964, the date of the offi- 
cer’s last letter to your office. 

While it may be that the son’s earnings from June 1963 to July 
1964 were sufficient to meet his personal financial needs during that 
particular period, no firm basis is presented to conclude that employ- 
ment as a laborer in his father’s firm under circumstances indicated 
above constituted a true and accurate test of his ability for self-support. 
In these circumstances we do not view the record as it presently stands 
as establishing that the son is capable of supporting himself. Hence, 
at the present time he is considered an eligible beneficiary who, if his 
situation remains unchanged, would be entitled to an annuity upon his 
father’s death. If, at some later time, he becomes capable of self- 
support within the meaning of the statute, he would no longer be an 
eligible beneficiary. Question (a) is answered accordingly. 

Whether a child is capable or incapable of self-support for purposes 
of 10 U.S.C. 1435(2)(B) is a matter for determination from all the 
facts of the particular case. Once it has been determined that a child 
over 18 years of age is incapable of self-support, evidence warranting a 
conclusion that the child actually is capable of sustaining and earning 
capacity sufficient for his own personal needs would be sufficient to 
remove the child from the category of one incapable of self-support. 
Question (b) is answered accordingly. 

The answer to question (c) is in the affirmative. When the child 
becorhes self-supporting eligibility ceases under the Retired Service- 
man’s Family Protection Plan and no further deductions would be 
proper in the retired pay of the member concerned. See 32 CFR 
48.505 (January 1, 1964). 

As to questions (d) and (e), see the answers to (a) and (b) above. 

Question (f) is answered in the negative. We find no provision in 
the Retired Serviceman’s Family Protection Plan for reinstatement as 
an eligible beneficiary in the circumstances set forth in this question. 


[B-130883] 


Compensation—Postal Service—Rates—Transfers, Reassignments, 
Etec.—Classification Act Position 


Employees who, incident to the transfer of building maintenance functions from 
the Department of the Army to the Post Office Department, are placed in the 
lowest salary step of the grade in the postal field service schedule in which their 
positions were classified thereby receiving a reduction in salary are considered 
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employees ‘‘new to the postal field service” under 39 U.S.C. 3551, which precludes 
placing such employees in other than the lowest step of the grade to which 
transferred, when they do not come within the exceptions applicable to em- 
ployees transferred to positions in regional or district offices or to professional 
or scientific positions, and, therefore, such employees may not be paid at any rate 
of compensation above the lowest rate prescribed for their respective grades 
upon transfer to the postal field service. 


Compensation—Rates—Jurisdiction 


Although whether a reduction in compensation resulting from the transfer of 
building maintenance employees from the Department of the Army to the Post 
Office Department constitutes an “adverse action” within the purview of sec- 
tion 14 of the Veterans Preference Act, 5 U.S.C. 863, is not a matter within 
the jurisdiction of the Comptroller General, the question of the rate of com- 
pensation to which the employees would be entitled after transfer to the postal 
service depends upon an interpretation of the postal pay statutes rather than 
the Veterans Preference Act and, is, therefore, a matter for decision by the 
Comptroller General. 


Compensation—Postal Service—Rates—Transfers, Reassignments, 
Ete.—Classification Act Position 


A court directive in Caputo vy. Ailes, U.S.D.C. (New York) No. 64-C-118, remand- 
ing to the Civil Service Commission the matter of entitlement of certain postal 
field service employees to additional compensation under 39 U.S.C. 3551, inci- 
dent to reduction in salary upon transfer of building maintenance functions from 
the Department of the Army to the Post Office Department, is tantamount to 
extending by judicial decree the statutory jurisdiction of the Civil Service Com- 
mission to matters of interpretation of the postal pay statutes which is for deci- 
sion by the Comptroller General and, therefore, appeal of the court’s action should 
be taken. 


To the Chairman, United States Civil Service Commission, March 16, 
1965: 

Your letter of February 24, 1965, requests our decision construing 
39 U.S.C. 3551, originally enacted as section 501 of the Postal Field 
Service Compensation Act of 1955, 69 Stat. 124. 

We understand that on July 1, 1963, the Post Office Department 
assumed the maintenance and operation functions of a Government 
building located at Fort Totten, New York City, which functions 
theretofore had been performed by the Department of the Army. The 
maintenance and operation personnel of the Department of the Army 
who were employed in such building were transferred to the Post Office 
Department incident to the transfer of functions. At the time of 
the transfer each of the employees was placed in the lowest salary 
rate of the grade in the postal field service schedule in which his 
position was classified. Assuming such transfer is in conformity with 
law, the sole question presented is whether 39 U.S.C. 3551 precludes the 
Department from placing such employees in higher rates in their 
respective grades so that. upon transfer they would have suffered no 
reduction in compensation. 

39 U.S.C. 3551 is in part as follows: 


(a) The Postmaster General may appoint any person who has been employed 
in a civilian capacity in amy branch of the Government to any position in a 
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regional or district office or to any professional or scientific position and may 
place him in any step in the salary level of the Postal Field Service Schedule 
which is less than one full step above the highest basic salary which he received 
from the United States. 


The intent and purpose of the quoted section is explained in H. Rept. 
No. 728, 84th Congress, as follows: 


Section 501 authorizes the Postmaster General to appoint any individual, who 
has been employed in a civilian capacity in any branch of the Federal Govern- 
ment (including the municipal government of the District of Columbia), to a 
position of a certain type in the postal field service. Such type of position to 
which appointments may be made in this manner is either a position in a regional 
or district office or a professional or scientific position. The Postmaster General 
may place such individual so appointed in any step in the salary level of the 
postal field service schedule which is less than one full step above the highest 
rate of basic salary (excluding longevity compensation) which such individual 
received from the Federal Government or the municipal government of the 
District of Columbia. 

For example, it is not necessary that an individual who has been employed 
in a civilian capacity by the Federal Government or the municipal government 
of the District of Columbia be assigned to the entrance step of the salary level 
of the position in the postal field service to which he is appointed if such position 
is in a regional or district office or is of a professional or scientific character. 
He may, instead, be assigned to that step in the salary level of his new position 
which is less than one full step above the highest basic salary he received from 
the Federal Government or the municipal government of the District of Columbia. 

If an individual in the first step of grade 11 of the General Schedule of the 
Classification Act of 1949, at a rate of basic salary of $5,940 is to be appointed to 
a position in the postal field service in salary level PFS-9 of the postal field 
service schedule, such individual may be assigned to step 5 of salary level 
PFS-9, at a basic salary of $6,020, in the postal field service schedule. 

Except for appointments to positions mentioned in section 501, the present 
practice of the Post Office Department of appointing each employee new to the 
postal field service to the lowest step of the salary level for the position to which 
he is appointed, and the present practice with respect to reinstatements to the 
postal field service, is expected to be continued. [Italics supplied.] 


The language used in the House Report “each employee new to the 
postal field service” clearly refers to each employee that is new to the 
postal field service as distinguished from an employee who is new to 
the Government service. Hence, the requirement for starting at the 
lowest step of the grade would apply even to the case of an employee 
who transfers from another Government position to a position in the 
postal field service since he too would be “new to the postal field 
service.” 

If the Congress had intended that employees transferring to the 
postal service from other Government positions should suffer no re- 
duction in compensation incident to such transfer, the Congress rea- 
sonably could have been expected to include an express provision in the 
law authorizing such transfers at no loss of pay or to have provided 
that the rates of pay of such employees could be adjusted upon trans- 
fer in accordance with regulations of the Postmaster General. Com- 
pare section 114 of the act of September 1, 1954, 68 Stat. 1108, 5 U.S.C. 
1114 note, and section 802 of the Classification Act of 1949, as amended, 
5 U.S.C. 1132. The Congress did not do this. The only exception 
that is made to the requirement that employees new to the postal serv- 
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ice should start at the lowest rate in the grade was in the case of 
employees transferring to positions in regional or district offices or to 
professional or scientific positions. 

We hold, therefore, that there is no statutory authority under which 
the employees here involved could have been paid any rate of compen- 
sation above the lowest rate prescribed for their respective grades 
when they were transferred from the Department of the Army to the 
postal field service incident to the transfer of the building operation 
and maintenance functions. 

Whether the transfer of the employees incident to a transfer of 
functions which ultimately resulted in their suffering a reduction in 
compensation by reason of the application of the postal compensation 
laws constituted an “adverse action” within the meaning of section 14 
of the Veterans Preference Act, 5 U.S.C. 863, is not a matter within 
the jurisdiction of our Office. However, even if it be concluded that 
the transfer properly could have been regarded as an adverse action 
so as to entitle the employees to back pay because the procedural re- 
quirements of section 14 were not complied with, the Department 
could immediately reprocess the transfer actions, this time following 
the procedures contained in section 14, and thus effectively cut off any 
entitlement to a rate above the lowest rate in the applicable postal 
field service grade. 

In any event, the rate of pay to which the emp!oyees involved would 
be entitled after transfer to the postal service depends upon an inter- 
pretation of the applicable postal pay statutes—not the Veterans Pref- 
erence Act—and would be a matter for determination by the decision 
of our Office rather than one depending upon a construction of section 
14 of the Veterans Preference Act by the Civil Service Commission. 

We are of the opinion that appeal in the case of Anthony Caputo, 
et al. v. Stephen Ailes, Secretary of the Army, U.S.D.C. (New York), 
No, 64-C-118, should be taken to the court’s directive remanding the 
case back to the Civil Service Commission for determination of plain- 
tiff’s entitlement to additional compensation under 39 U.S.C. 3551 
since such action is tantamount to extending by judicial decree the 
statutory jurisdiction of the Civil Service Commission. 


[B-154427] 


Contracts—Labor Stipulations—Withholding Unpaid Wages, Over- 
time, Ete.—Disbursement To Employees 


Monies withheld from a contractor without his consent for minimum wage vio- 
lations under a contract executed by the District of Columbia Redevelopment 
Land Agency and financed from funds made available under the Housing Act 
of 1949, 42 U.S.C. 1459, which, unlike the Davis-Bacon Act, 40 U.S.C. 276a—2, does 
not authorize the Comptroller General to determine wage adjustments nor au- 
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thorize the Comptroller General to make disbursements to laborers for sums 
withheld for wage underpayments are not monies which should be transferred 
and disbursed by the General Accounting Office since, in the absence of any pro- 
vision in the Housing Act requiring General Accounting Office to determine wage 
adjustments, disbursements should not be made by the General Accounting Office 
and, therefore, withheld funds should be disbursed by the contracting agency. 


To the Chairman, District of Columbia Redevelopment Land Agency, 
March 16, 1965: 

Further reference is made to a letter dated February 3, 1965, from 
Mr. Phil A. Doyle, Executive Director, concerning the disposition of 
monies withheld from the Liberty Wrecking and Building Materials 
Company for wage underpayments to its employees under contract 
DC-RLA-483 which were withheld pursuant to contractual provisions 
included in the contract under the authority of the Housing Act of 
1949, 42 U.S.C. 1441 et seq. 

Mr. Doyle’s letter states that on or about December 22, 1961, the 
District of Columbia Redevelopment Land Agency (DCRLA) was 
notified by the Housing and Home Finance Agency that it was inves- 
tigating a complaint against Liberty Wrecking and Building Mate- 
rials Company. Liberty, it is stated, was suspected of having failed to 
pay applicable Davis-Bacon wage rates pursuant to a demolition con- 
tract with DCRLA financed, in part, from funds made available 
through the provisions ot Title I of the Housing Act of 1949, 42 U.S.C. 
1451, as amended. Mr. Doyle’s letter further states that after veri- 
fication of the complaint the Housing Agency advised DCRLA to 
withhold $3,700 from the contractor to make restitution of wage un- 
derpayments to several of its employees. 

Thereafter, the sum of $3,700 was transferred to our Office in accord- 
ance with the instructions contained in B-3368, March 19, 1957. On 
January 12, 1965, the sum so transferred was returned to DCRLA by 
our Claims Division. The voucher which accompanied our check con- 
tained the following explanation: 

I certify there is due from the United States to the above-named claimant(s), 
payable from the appropriation(s) indicated, the sum of $3,700 on account of 
funds erroneously received and deposited, incident to violations of the Davis- 
Bacon Act (40 U.S.C. 276a) in the performance of contract DC-RLA 483 by the 
Liberty Wrecking and Building Materials Company, since such funds are for 
disposition under the Housing Act of 1949, and no statutory authority exists for 
distribution of withheld amounts by the U.S. General Accounting Office. The 


matter is for disposition by DCRLA under terms of its agreement with the 
Housing and Home Finance Agency and any applicable regulations. 


Mr. Doyle’s letter states that unless advised to the contrary, 
DCRLA will regard the above-quoted voucher text as a decision of 
the Comptroller General that DCRLA is not required to conform to 
our letter B-3368, March 19, 1957, and that the voucher overrules the 
letter addressed to DCRLA dated October 10, 1962, from the Chief 
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of the Debt Section, of our Claims Division, instructing you to con- 
form to the procedures set forth in B-3368. 

The contract with Liberty Wrecking and Building Materials Com- 
pany was financed by funds made available to DCRLA by the Hous- 
ing and Home Finance Agency under the Housing Act of 1949, 63 
Stat. 413, 42 U.S.C. 1441, e¢ seg. The minimum wage provisions of 
the contract were included pursuant to the provisions of the Housing 
Act of 1949. See 42 U.S.C. 1459 and Article IT of the contract. Thus, 
any violations of the minimum wage provisions that may have oc- 
cured on the part of Liberty Wrecking and Building Materials Com- 
pany in the performance of the contract are governed by the Housing 
Act of 1949 and the provisions of the contract, rather than by the 
Davis-Bacon Act, 40 U.S.C. 276a. 

Paragraph 2.6 of the subject contract provides that: 

In case of underpayment of wages or salaries by the CONTRACTOR or by 


any subcontractor to laborers, mechanics or technical employees employed by 
the CONTRACTOR or subcontractor upon the work covered by this Contract, the 
AGENCY in addition to such other rights as may be afforded it under this 
Contract may withhold from the CONTRACTOR, out of any payments due the 
CONTRACTOR, so much thereof as the AGENCY may consider necessary to 
pay such laborers, mechanics or technical employees the full amount of wages 
or salaries required by this Contract. The amount so withheld shall be dis- 
bursed by the AGENCY or such other appropriate Federal agency which may 
be designated by law, for and on account of the CONTRACTOR or the subcon- 
tractor (as may be appropriate), to the respective laborers, mechanics or tech- 
nical employees to whom the same is due. 











It should be noted, in connection with the above contractual pro- 
visions, that the Housing Act of 1949 does not authorize our Office to 
determine whether wage adjustments should be made, nor does the act 
require or authorize us to make disbursements to workers of sums 
withheld by a local public agency on account of wage underpayment. 
In contrast to this situation, our Office is specifically charged with 
the duty of making disbursements of withheld funds under contracts 
covered by the Davis-Bacon Act. See 40 U.S.C. 276a-2. It is signif- 
icant to note, moreover, that under the Davis-Bacon Act we have the 
further responsibility for determining whether any wage adjustments 
should, in fact, be made from funds withheld by contracting agencies. 
See B-3368, March 19, 1957. 

In regard to the instructions contained in our circular letter of 
March 19, 1957 (B-3368), we wish to point out that the “withheld 
funds” which that letter advises should be transmitted to our Office 
are those funds which are withheld under contracts specifically covered 
by the Davis-Bacon Act. Although our Office has disbursed wage 
underpayments under the Eight Hour Law, 40 U.S.C. 321, as well 
as under labor standards provisions of other laws governing federally 
aided or financed programs, such disbursements have been specifically 
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limited to cases where the funds to cover wage underpayments were 
remitted voluntarily by the offending contractor or were withheld 
with his full acquiescence and consent to their distribution. Dis- 
bursements by our Office in such cases are based upon considerations 
of courtesy and cooperation with the wage law enforcement agencies 
in the matter of disbursing funds turned over to the Government for 
a specific use, and not upon legal jurisdiction to adjudicate disputed 
claims. 

In the instant case, the Liberty Wrecking and Building Materials 
Company has not consented to the withholding from payments due 
under the contract and has indicated that it does not intend to effect 
restitution to the employees involved. It is felt that the wage dis- 
bursement responsibility should not be divorced from the responsibility 
of determining whether wage underpayments have in fact occurred, 
and since our Office is without jurisdiction under the Housing Act 
of 1949 to question the contested withholdings in the instant case, 
disbursements should not be accomplished here. The letter of October 
10, 1962, from our Claims Division which instructed DCRLA to con- 
form to the procedures set forth in B-3368 was predicated upon the 
assumption that the contract under which the withholdings were made 
was subject to the Davis-Bacon Act. This assumption was based on 
the incomplete information existing at that time and on the advice 
contained in Mr. Doyle’s letter to our Office dated September 25, 1962, 
in which it was reported that the irregularities involved were “covered 
by the provisions of the Davis-Bacon Act, 40 U.S.C. 276a, falling 
within the jurisdiction of your Division for investigation and 
communication.” 

Accordingly, you are advised that since the contractor has not 
acquiesced in the withholding and the withheld funds were errone- 
ously received and deposited with our Office, the return of such funds 
to DCRLA was proper. Further, as stated in the text of the voucher, 
the matter is one for disposition by DCRLA under the terms of its 
agreement with the Housing and Home Finance Agency and any 
applicable regulations. 


[B-153681] 


Personal Services—Detective Employment Prohibition—Excep- 
tions—Subsidiary of Detective Agency 


Since the policy considerations which gave rise to the enactment of the so-called 
anti-Pinkerton law prohibiting the use of employees of Pinkerton and other 
detective agencies, 5 U.S.C. 53, some 70 years ago, do not have a bearing on the 
current practice of the Government contracting for guard services, the extension 
of the application of the act to require that a firm furnishing guard services 
to the Government which is a prima facie separate subsidiary of a detective 
agency corporation be considered the same as the parent corporation is not 
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justified and, therefore, such a firm which is a wholly owned, State approved, 
subsidiary of a detective agency corporation with its own operating personnel, 
separate books, accounts and financial transactions from the parent corporation 
is regarded as a separate entity, even though parent and subsidiary share admin- 
istrative personnel, and was properly awarded a contract to furnish guard 
services. (B-—153681, June 22, 1965; 8 Comp. Gen. 89; 38 id. 881, sustained 
on basis of modification of reasons.) 


To Sydney C. Berde, March 18, 1965: 


By letter of December 14, 1964, on behalf of Midwest Building 
Services, Inc., ‘you requested that we reconsider and withdraw our 
decision of June 22, 1964, B-153681, to the Chairman of the Atomic 
Energy Commission concerning application of the so-called anti- 
Pinkerton law, 5 U.S.C. 53. The circumstances leading to your 
request and the issues drawn thereby may be summarized as follows. 

Section 53 of Title 5, United States Code, provides that: 

No employee of the Pinkerton Detective Agency, or similar agency, shall be 

employed in any Government service or by any officer of the District of 
Columbia. 
This Office has uniformly ruled that the anti-Pinkerton law is a 
prohibition against the employment in Government service of 
employees of detective agencies and is applicable to contracts with 
detective agencies as firms or corporations as well as to contracts with 
or appointments of individual employees of such agencies. 8 Comp. 
Gen. 89, 38 id. 881. And we have also held that the character of 
services rendered by a detective agency or employees thereof may not 
be relied upon to work an exclusion from the prohibition but that 
contracts with protective agencies and their employees as distinguished 
from detective agencies are not within the purview of the law. 26 
Comp. Gen. 303; 41 ¢d. 819. It was against this background that we 
considered, in our decision to the Chairman, AEC, the question of 
whether a contract for protective services could properly be awarded 
to the firm Wackenhut Services, Incorporated. 

Wackenhut Services is a wholly owned subsidiary of Wackenhut 
Corporation. “Corporation” is a detective agency clearly barred from 
Government contracts under the act as construed by the cited decisions. 
“Services” is organized as a protective agency which under ordinary 
circumstances would not be barred by the act from contracting with 
the Government. However, we were requested to rule upon the eligi- 
bility of Services because of its relationship to Corporation. In addi- 
tion to its status as a wholly owned subsidiary, certain additional as- 
pects of Services’ relationship to Corporation are pertinent. The same 
persons act as officers of both companies. Services does not have its 
own administrative personnel, obtaining its required administrative 
support from Corporation. With a common set of officers, it is difficult 
to distinguish the managerial decisions and operating policies and pro- 
cedures of Services from those of Corporation. Both companies en- 
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gage in furnishing guard services but whereas Corporation furnishes 
guard and detective services, its subsidiary furnishes only guard serv- 
ices. And for whatever reasons Services may have been initially or- 
ganized—there is evidence that its establishment was not related to the 
anti-Pinkerton measure—it is admittedly being maintained by the 
owners of Corporation for the primary if not sole purpose of being 
eligible for award of Government contracts as a company not engaged 
in or authorized to engage in furnishing detective services. 
Notwithstanding the above, we concluded that the corporate affairs 
of the two companies were maintained on a sufficiently separate basis 
to regard them as separate entities. Our basis for this conclusion was 
that with respect to their operating personnel, their books of account, 
the recording of their transactions, the segregation of their assets, the 
handling of their tax and insurance matters, etc., the two companies 
operate as wholly independent corporations. And while Services does 
not have its own administrative personnel, the value of administrative 


support furnished it by Corporation and a pro rata share of officers’ 
salaries are charged as expenses to the subsidiary. 


Based upon our advice to the Chairman, AEC, the Commission, 
after analysis of several contract proposals, including those of your 
client, awarded a contract for guard services at its Nevada Test Site 


to Wackenhut Services, Incorporated. Your interest lies in disquali- 
fying Services to allow further consideration of Midwest’s rejected 
proposal. 

You state that our conclusion as to Services’ eligibility as a separate 


and distinct entity is predicated upon acceptance of what amounts to 
merely pro forma formalities of separate corporate existence. You 
contend, in ‘view of the acknowledged purpose underlying the very 
existence of Services, that the crucial question is whether Corporation 
so dominates, manages, and controls Services as to make the latter a 
mere agency, instrumentality, or department of the former. To state 
it another way, it is your view that the fundamental question to be 
addressed is whether the corporate papers, books, and operation of 
Services operate only to camouflage its true nature as an instrumental- 
ity of a larger enterprise or the real fact that its operations are so 
intermingled with those of a larger enterprise as to have lost its own 
identity. See Fletcher Cyclopedia Corporations (1963) § 43 and 47 
Col. L.R. 343. In this connection, you state that Services has no in- 
dependent financial strength apart from Corporation, and that in 
dealing with Services one deals, in reality, with Corporation. You 
urge, in circumstances such as those which prevail here, that notwith- 
standing the well-established legal doctrine of separate corporate 
personality, the appropriate rule for application is that set forth in 
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section 45 of Fletcher Cyclopedia Corporations, volume 1, revised 
1963, at page 240: 

Where the corporate form of organization is adopted or a corporate entity is 
asserted in an endeavor to evade a statute or to modify its intent, courts will 
disregard the corporation or its entity and look at the substance and reality of 
the matter * * *. 

In support of the applicability of this rule to the facts under con- 
sideration, you cite a number of cases in which the courts refused to 
recognize the separate corporate status of a dominated and controlled 
subsidiary where to retain the separate entity would have resulted in 
circumvention of the intent of a prohibitory or regulatory congres- 
sional or State enactment. Also, you set forth reasons as to why the 
case of Schenley Distillers Corp. v. United States, 326 U.S. 432, upon 
which we relied is inapposite. 

We have reviewed the cases you cite and a host of others together 
with various treatises on the subject of separate corporation identity. 
As you are well aware, the cases are legion and the available text ma- 
terials are voluminous. While we do not believe that the relationship 
of the two Wackenhut companies is such as to categorically require 
the conclusion you desire, we can admit that an exhaustive examination 


of the cases and materials in light of the facts and of the arguments 


you present leads us to agree that yours is a very persuasive position 
so far as concerns the general law in the matter. However, we do not 
believe it necessary to any useful purpose that we examine the cases in 
detail. For we believe you will agree that all of the cases proceed 


from the basic conception that the State’s approval of a corporate form 
sets up a prima facie case of separate identity and that any challenge 
of the corporate form is inquired into on a “negative” basis in terms of 
whether sufficient reason exists to disregard this prima facie separate- 
ness. It is clear, from the relationship between Corporation and Serv- 
ices as outlined above, that at least the pro forma elements of separate 
corporate identity are being maintained. Therefore, regardless of any 
differences of opinion concerning whether there is, in fact, any “real” 
separate corporate existence and regardless of our prior conclusion in 
the matter, the critical question which we must face is whether the pro- 
hibition of the anti-Pinkerton statute and its underlying policy con- 
siderations afford sufficient reason to look behind the prima facie 
distinction between the two companies. 

In the first session of the eighty-eighth Congress, Senator McClellan 
introduced S. 1543 which proposed to repeal the anti-Pinkerton stat- 
ute. The outright repeal provision of the bill was later amended to 
preclude only the employment of detective personnel for the purpose 
of providing investigative services; and as amended, the bill passed 
the Senate without much discussion. 109 Cong. Rec. 19743. In the 
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House, the bill was not reported out of committee. The report on the 
bill from the Senate Committee on Government Operations, S. Rept. 
No. 447, dated August 20, 1963, is most instructive with respect to the 
circumstances leading to enactment of the anti-Pinkerton legislation 
in the first instance and as to the reasons for proposing its repeal. We 
quote the conclusions drawn by the Committee, appearing at page 7 
of the report: 


As indicated earlier, S. 1543 would repeal a provision of law which was 
adopted originally 71 years ago, as a temporary limitation in an appropriation 
measure, and was made permanent the following year. Its enactment arose out 
of public and congressional concern resulting from the use by steel and railroad 
corporations of employees of the Pinkerton and other detective agencies as 
armed guards, labor spies, and strikebreakers in labor disputes, giving rise to 
bloodshed, loss of life, and destruction of property. 

An examination of the legislative history of the provision reveals that, in its 
original form, it would have prohibited the Federal Government and the govern- 
ment of the District of Columbia from entering into any contracts with firms 
or corporations which employed as armed guards employees of the Pinkerton 
or similar detective agencies. This provision was felt by the Congress to be too 
drastic, under the circumstances, since its effect might have been to require the 
yovernment to terminate various defense contracts then in effect. Further- 
more, it was felt that such action, if appropriate, should be accomplished by posi- 
tive legislation, following the reports and recommendations of Senate and House 
committees investigating these activities, rather than by means of a rider to an 
appropriation act. 

Following numerous Senate-House conferences on the provision in question, 
the present language was adopted as a compromise, on the last day of the 1st 
session of the 52d Congress. The same provision was included in an appropria- 
tion measure the following year, without any floor discussion or debate. 

Labor-management relations today are fully regulated by Federal and State 
statutes, and all of the Federal agencies concerned agree that there is no longer 
any justification for the continuance of this prohibition. Furthermore, it appears 
that it discriminates against those detective agencies which furnish both investi- 
gative and protective services, and is detrimental to the best interests of the 
Government, since it eliminates from competitive bidding numerous major 
detective agencies which would otherwise respond to Government inyitations to 
bid on contracts for the furnishing of supplementary guard service. Finally, the 
committee has in its files, copies of letters from officials of various unions having 
contracts with the Pinkerton and similar agencies, endorsing the enactment of 
an identical bill which was pending in the House of Representatives in 1960, as 
well as information showing that the Pinkerton Detective Agency, as of 1960, 
had contracts with unions throughout the country. 

It is the view of the committee that the present prohibition serves no useful 
purpose whatever, is detrimental to the best interests of the Government, and 
discriminates against a class of detective agencies without any justification. 
Accordingly, the committee urges enactment of S. 1543. 


These conclusions and the underlying detailed review of the anti- 
Pinkerton measure history contained in the Committee’s report leave 
no doubt but that whatever may have been the overriding policy con- 
siderations leading to enactment of this legislation some 70 years ago, 
they do not have much, if any, bearing on the current practice of the 
Government contracting for guard services of the type here involved. 

While we shall of course be required to apply the literal provisions 
of the anti-Pinkerton statute for so long as it remains in force, we do 
not consider that it embodies such elements of a policy nature as to 
require that we pierce the corporate veil in situations comparable to 
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Wackenhut Corporation and its subsidiary Wackenhut Services, In- 
corporated. Application of the statute is itself somewhat ambiguous 
in light of the intention of the Congress which enacted it, even when 
considered in conjunction with the activities of the parent company. 
To further extend its application to the subsidiary company carries 
the injunction too far from its originally intended purpose for this 
Office to conclude that the parent and subsidiary are one and the same. 
We understand that a number of subsidiaries of detective agencies now 
hold and have held Government contracts for guard services. Over- 
ruling our prior decision would doubtless require protracted consid- 
erations of each case to ascertain the exact relationship of each con- 
tracting company to its parent and the question of whether or not its 
current contracts should be canceled at the cost of much disruption to 
the Government’s business. We do not believe we would be justified 
in subjecting the Government to such disruption of its activities on the 
basis of so equivocal a policy as underlies the 70 year old anti-Pinker- 
ton statute as it relates to the furnishing of guard services to the 
Government today. Accordingly, we sustain our prior ruling in the 
matter with modification of the reasons therefor as set forth in this 
opinion. 

In light of the conclusions reached herein we do not consider it 
necessary to treat separately each and every contention which you set 
forth. 


[B-155375] 


Agriculture Department—Milk Indemnity Payments—Entitlement 


Losses sustained by dairy farmers whose DDT contaminated milk was ordered 
removed from the market after they unknowingly fed their cattle corn purchased 
from producers who used a DDT spray on their crops, or whose crops were 
indirectly affected by the spraying of crops on neighboring farms with DDT 
pesticides not registered and approved by the Government for use on sweet corn 
to be fed to dairy cattle, were not the result of any action of the Government 
but were attributable to the actions of the producers or their neighbors, and, 
therefore, entitlement to indemnity payments authorized to dairy farmers under 
section 331(a) of the Economic Opportunity Act of 1964, 42 U.S.C. 2881(a), 
is precluded ; however, farmers who used an improperly labeled spray approved 
for use on dairy cattle are entitled to indemnity payments for losses sustained 
since the product used as described by the label was registered and, in effect, 
approved by the Government. 


To the Secretary of Agriculture, March 19, 1965: 


Letter dated February 23, 1965, from the Under Secretary of Agri- 
culture, presents for our consideration a question as to the eligibility 
of five Wisconsin dairy farmers for milk indemnity payments author- 
ized by section 331 of the Economic Opportunity Act of 1964, Public 
Law 88-452, 78 Stat. 525, 42 U.S.C. 2881. The facts and circumstances 
giving rise to the question, as they appear in the Under Secretary’s 
letter, are set forth below. 
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The milk of the five dairy farmers was removed from the commercial 
market by the State Department of Agriculture of Wisconsin because 
it was found to contain residues of DDT. The milk of three of the 
farmers was determined to have become contaminated by sweet corn 
containing DDT which was fed to dairy cattle. The farmers pur- 
chased the corn from its producer. The milk of the other two farmers 
apparently became contaminated because of their use on dairy cattle 
of a product distributed under the trade name “Pestrin Fly Spray,” 
the label of which did not disclose any content of DDT. The State 
Department of Agriculture of Wisconsin determined that the fly spray 
contained DDT. 

Section 331(a) of the above-cited act, 42 U.S.C. 2281(a), reads as 
follows: 

The Secretary of Agriculture is authorized to make indemnity payments, at a 
fair market value, to dairy farmers who have been directed since January 1, 1964, 
to remove their milk from commercial markets because it contained residues of 
chemicals registered and approved for use by the Federal Government at the time 
of such use. Such indemnity payments shall continue to each dairy farmer until 
he has been reinstated and is again allowed to dispose of his milk on commercial 
markets. [Italics supplied. ] 

A proviso in Chapter VI of the Supplemental Appropriation Act, 
1965, Public Law 88-635, 78 Stat. 1023, 1030, which appropriated 
funds to carry out the milk indemnity payment program reads as 
follows: 

* * * Provided further, That none of the funds contained in this Act shall be 
used to make indemnity payments, authorized by part D of title III [of the 
Economic Opportunity Act of 1964], to any farmer whose milk was removed 
from commercial markets as a result of his failure to follow the procedures 
prescribed by the Federal Government for use of the offending chemical * * *. 

The regulations issued pursuant to the authority of section 331, 
provide in general that indemnity payments will be made to eligible 
dairy farmers whose milk is removed from the market because of 
pesticide residue content. In compliance with the statutory require- 
ments quoted above, the word “pesticide” was defined in § 16.2 of the 
regulations as follows: 

“Pesticide” means an economic poison which, at the time of its use, was regis- 
tered with the Secretary pursuant te the provisions of the Federal Insecticide, 
Fungicide, and Rodenticide Act, as amended (7 U.S.C. 135-135k), and was 
recommended for use in the then current Agriculture Handbook No. 120, “In- 
secticide Recommendations of the Entomology Research Division for the Con- 
trol of Insects Affecting Crops, Livestock and Households.” 

The regulations also provide in § 16.7 that no payment will be made 
to any farmer whose milk was removed from the commercial market, 
inter alia, if such removal was a result of his failure to use the pesticide 
in accordance with directions and limitations stated on its label, or if 
he purchased feed for his cattle which he knew to contain a harmful 
level of pesticide residue. 
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The farmers who fed their cattle corn which contained DDT ap- 
parently did not use the chemical themselves and they have certified 
that they did not know that the corn which they purchased contained 
a harmful level of pesticide residue. The grower of the corn has 
stated that he had applied DDT to the sweet corn sold to one of the 
farmers while it was growing, but that he had not applied any DDT 
to the sweet corn sold to the other farmers. It is believed that con- 
tamination of the corn sold to the latter farmers may have occurred 
when DDT used by a neighbor of the grower drifted onto such corn. 
Numerous pesticides intended for use on crops and containing DDT 
have been registered pursuant to the provisions of the Federal In- 
secticide, Fungicide, and Rodenticide Act, as amended; the labels of 
such pesticides are, however, required to contain appropriate pre- 
cautions as to the use not only of the product but the crop to which it is 
applied. DDT was also approved for use on sweet corn by the De- 
partment of Agriculture in its Handbook No. 120, but that publica- 
tion, in a statement accompanying instructions for use of the chemical, 
cautioned: “Do not feed forage, including ensilage, from plants 
treated with DDT to dairy animals. * * * .” Thus, while the milk 
of these farmers did contain residues of chemicals “registered and ap- 
proved for use” on sweet corn, the document constituting approval for 
such use specifically warned against feeding DDT-treated sweet corn 
to dairy cattle. 

With respect to the fly spray which contaminated the milk, the prod- 
uct used, “Pestrin Fly Spray,” was registered under the Federal In- 
secticide, Fungicide, and Rodenticide Act, as amended, and the active 
ingredients listed on its label (none of which was DDT) were ap- 
proved for use by the Handbook. The farmers have certified that 
they used it in accordance with the instruction on the label and there 
is no evidence that they had any knowledge that. it contained DDT. 
However, the product actually distributed by the manufacturer con- 
tained DDT, notwithstanding the express warranty printed on the 
label to the effect that the contents conformed to the “labeled composi- 
tion.” No product containing DDT was approved by the Handbook 
for application to dairy cattle, and a product intended for this pur- 
pose which contained DDT would not have been registered under the 
act. However, the product (Pestrin) used as described by the label 
placed thereon, was registered and, in effect, approved. 

Concerning the three farmers who fed their cattle corn containing 
DDT, section 331 authorizes indemnity payments only in cases where 
the chemical or insecticide used was registered and approved: for use 
by the Federal Government. The legislative history of section 331 
discloses that the purpose of the section was to indemnify dairy farm- 
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ers who suffered a loss because they relied on or followed the recom- 
mendations of the Government in using chemicals or pesticides. It 
is clear from what is set forth above that the Government had not 
approved the use of DDT on corn that was to be used to feed dairy 
cattle. Thus, it was not any action of the Government that caused the 
dairy farmers involved to suffer a loss but rather the action of the 
person from whom they purchased the corn or his neighbor. In any 
event since the use of DDT on corn to be used to feed dairy cattle 
was not approved or recommended by the Government, there would 
be no authority under section 331 to make idemnity payments to the 
three farmers in question. 

With respect to the farmers who used “Pestrin Fly Spray,” this 
product was, in effect, approved for use by the Department of Agri- 
culture on dairy cattle. Therefore, and since there is no evidence that 
the farmers had any knowledge that the product contained DDT, 
we would not question indemnity payments. under section 331 to these 
two farmers, if otherwise proper under the program. However, since 
it appears the manufacturer misrepresented the contents of the prod- 
uct, steps should be taken by your Department to insure that the 
Government is “subrogated” to any right the farmers may have to re- 
cover damages against the manufacturer of the Pestrin Fly Spray. 
Appropriate action should be taken by your Department to recover 
from the manufacturer any amounts paid as indemnity under section 
331 to these two farmers. Further, we note that the manufacturer of 
the “Pestrin Fly Spray” may have violated certain of the provisions 
of the Federal Insecticide, Fungicide, and Rodenticide Act, as 
amended, 7 U.S.C. 135-135k. 


[B-156105] 


Family Allowances—Separation—Type 1—Dependent in other 
than Member’s Custody 


A member of the uniformed services separated from his dependent son, not by 
reason of his duty assignment, but because the member’s former wife was 
awarded sole custody of the child, who is assigned to a permanent duty station 
where adequate quarters are unavailable and which is located approximately 20 
miles from his dependent child’s permanent residence, may not have his depend- 
ent regarded as living away from his permanent station within the meaning of 
37 U.S.C. 427(a) to entitle him to the separation allowance provided therein. 


To Major M. Wagner, Department of the Air Force, March 22, 1965: 


Your letter of January 6, 1965, forwarded here by letter of Feb- 
ruary 9, 1965, from the Directorate of Accounting and Finance, Head- 
quarters, United States Air Force, requests an advance decision as to 
the propriety of making payment to Staff Sergeant William C. 
Hodges, United States Air Force, of family separation allowance 
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(FSA-1) under the circumstances disclosed. The request has been 
assigned control No. DO-AF-828, by the Military Pay and Allowance 
Committee, Department of Defense. 

In your letter you state that in January 1961 the wife of Sergeant 
Hodges filed for a divorce. She was awarded complete custody of 
their son and the member was ordered to pay for his child’s support 
until the child becomes of age. Immediately after the divorce was 
granted you say that his former wife moved with her child to London, 
England. You state further that by orders dated January 15, 1963, as 
supplemented by orders dated March 29, 1963, Sergeant Hodges was 
assigned on a permanent change of station to the 7500th Air 
Base Group, South Ruislip Air Station, Middlesex, England, report- 
ing on April 1, 1963, and that his station is approximately 20 miles 
from London, England, where his former wife and child still live. 
Inasmuch as Government quarters or housing facilities adequate for 
a member without dependents were not available for him at his sta- 
tion, Sergeant Hodges has filed a claim for family separation allow- 
ance commencing October 1, 1963, under the provisions of 37 U.S.C. 
427(a). You say that the short distance between the member’s duty 
station and the permanent address of his former wife and child gives 
rise to doubt as to the validity of the proposed payment in view of the 
answer to question 26 in our decision dated October 9, 1963, 43 Comp. 
Gen. 332 at page 353. 

Section 427 (a), Title 37, of the United States Code, as added by sec- 
tion 11 of the Uniformed Services Pay Act of 1963, Public Law 88- 
132, approved October 2, 1963, provides as follows: 

§ 427. Family separation allowance. 

(a) In addition to any allowance or per diem to which he otherwise may be en- 
titled under this title, a member of a uniformed service with dependents who is 
on permanent duty outside of the United States, or in Alaska, is entitled to a 
monthly allowance equal to the basic allowance for quarters payable to a member 
without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; and 

(2) quarters of the United States or a housing facility under the jurisdiction 
of a uniformed service are not available for assignment to him. 

In 43 Comp. Gen. 332 at page 338, we stated that according to the 
legislative history of the above family separation allowance provision, 
the purpose of that allowance is to compensate the member for the 
additional expense he must incur by reason of having to procure and 
maintain quarters for himself overseas or in Alaska in addition to the 
quarters he necessarily maintains elsewhere for his dependents. How- 
ever, we pointed out that the payment of a monthly allowance equal to 
the basic allowance for quarters payable to a member without depend- 
ents in the same pay grade is authorized only in instances where (1) 
the member is on permanent duty outside of the United States or in 
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Alaska, (2) his dependents are not authorized transportation under 
37 U.S.C. 406 to or near his duty station, (3) his dependents do not 
reside at or near his duty station, and (4) there are no public quarters or 
housing available for assignment to him. 

As indicated in your letter, we held in our decision of October 9, 
1963, in answer to question 26, that dependents may be considered as 
not residing at or near the member’s duty station within the meaning 
of 37 U.S.C. 427(a), if they do not live within a reasonable daily com- 
muting distance of his duty station, a one-way distance of 50 miles 
being considered as the maximum distance for this purpose except 
where the member actually commutes a greater distance daily. Ob- 
viously, the restriction on payment of the allowance if transportation 
of the dependents to the member’s duty station is authorized at Govern- 
ment expense, or if they reside at or near his duty station, is imposed 
for the reason that in these circumstances the member is not required, 
because of his duty assignment, to maintain quarters for his depend- 
ents and additional quarters for himself. The restriction is imposed 
by the plain language of the statute and there is nothing in the legis- 
lative history of the law to indicate that any exception to the restric- 
tion was contemplated by the Congress because of personal circum- 
stances which might prevent the member and his dependents from 
residing together. Compare our decision of December 3, 1964, 
B-155066 (44 Comp. Gen. 324), copy enclosed. 

In this case, the distance between the member’s duty station and 
the permanent residence of his dependent child, who is living with the 
member’s former wife, is approximately 20 miles and it is our view 
that the dependent is to be regarded as residing near the member’s 
duty station within the meaning of 37 U.S.C. 427(a). While Sergeant 
Hodges and his son are not permitted to reside together, the separation 
is not by reason of the duty assignment but is because the mother has 
been awarded custody of the child. 

Accordingly, payment is not authorized on the military pay order 
which is being retained here together with the supporting papers. 


[B-156241] 


Transportation—Household Effects—Military Personnel—Advance 
Shipments—Emergency, Etc., Conditions 


The evacuation of the household effects or motor vehicle of a member of the 
uniformed services to a place designated by the member or to nontemporary 
storage when the member is not being relieved of his overseas duty assignment is 
contingent upon an authorization for the transportation of the member’s depend- 
ents, and, therefore, a member without dependents may not be regarded as 
coming within the purview of 37 U.S.C. 406(h), as added by Public Law 88-431, 
78 Stat. 439, to entitle him to the advance movement of his household effects and 
automobile prior to his return from his overseas assignment. 
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To the Secretary of the Air Force, March 22, 1965: 


Further reference is made to a letter dated February 12, 1965, from 
the Assistant Secretary of the Air Force requesting a decision whether 
under the provisions of 37 U.S.C. 406(h) as added by Public Law 
88-431, approved August 14, 1964, (1) the household effects of a mem- 
ber of the uniformed services without dependents on duty overseas may 
be evacuated to a designated place or to nontemporary storage and 
(2) whether a motor vehicle owned by such a member may be evacuated 
to a port of entry in the United States. In neither case is the member 
being relieved of duty outside the United States. The request was as- 
signed PDTATAC Control No. 65-10 by the Per Diem, Travel and 
Transportation Allowance Committee. 

Section 406(h) of Title 37, United States Code, as added by Public 
Law 88-431 (78 Stat. 439) provides for the advance return of depend- 
ents, baggage, household effects, and privately owned vehicles of mil- 
itary members from overseas areas to appropriate locations in the 
United States or its possessions when such return is determined by the 
Secretary concerned to be in the best interest of the member or his 
dependents and the United States, and authorizes the return trans- 
portation to the United States or its possessions, of unmarried children 
of a member who were transported to his overseas station at Govern- 
ment expense and become 21 years of age while the member is assigned 
to overseas duty. If the member’s baggage and household effects are 
in nontemporary storage under subsection (d) of this section the Sec- 
retary concerned may authorize their movement to the location con- 
cerned. 

It appears that the provisions of Public Law 88-431 stem from De- 
partment of Defense legislative proposal DOD 87-50 to amend section 
303(c) of the Career Compensation Act of 1949, 37 U.S.C. 253(c). 
In our decision of July 16, 1958, 38 Comp. Gen. 28, we considered the 
provisions of section 303(c) of the 1949 act (now 37 U.S.C. 406(e) ) 
under which the Secretaries concerned could, in unusual or emergency 
circumstances, authorize the movement at Government expense of the 
dependents and baggage and household goods of a member when 
orders directing a change of permanent station for the member had 
not been issued, or when such orders had been issued but could not be 
used as authority for the transportation of the dependents, baggage 
and household goods. We expressed the view that basically the statute 
authorized the Secretaries concerned to issue regulations providing for 
the early return of dependents and household effects of members only 
because of actual conditions of an emergency nature arising at over- 
seas duty stations which justified such return and which generally 
could not arise, or are most unlikely to arise in the case of members 
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serving in the United States. On that basis, we expressed the view 
that conditions such as financial difficulties and marital difficulties are 
not conditions which the law intended to be used as a basis for giving 
such preferential treatment to overseas personnel in the matter of 
transportation of dependents and household effects, these conditions 
being no different than are encountered by members on duty in the 
United States. 

As to the need for Public Law 88-431, its legislative history shows 
that in the hearing [No. 10] before Subcommittee No. 1, Committee 
on Armed Services, House of Representatives, on H.R. 4739 which 
became Public Law 88-431, Major T. M. Twisdale, U.S. Army, testified 
on behalf of the Armed Services. His testimony is in part (pages 
3005 and 3006) as follows: 


Under the present provisions of section 406(e) of title 37, United States Code, 
authority for advance return of dependents and household goods of members is 
limited to “unusual or emergency circumstances,” These limitations have been 
found undesirable, and too restrictive to meet the needs of the services. The 
advance return of dependents under cireumstances which under present law and 
rulings of the Comptroller General may not be regarded as “unusual or emer- 
gency” in nature is considered essential from the standpoint of the morale and 
welfare of members and their dependents. 

Unforeseen family problems, changes in a member’s status, and changing eco- 
nomic and political conditions in the various oversea areas at times require 
the advance return of dependents, household goods, and privately owned vehicles 
from an oversea area to the United States, as being in the best interest of the 
individual and the Government. Such instances, however, often do not satisfy 
the “unusual or emergency circumstances” requirement of the present law. 
Dependents who are confronted with compelling personal problems for which 
advance return is not now authorized place an additional administrative burden 
on oversea commanders. Those dependents may also have an adverse effect on 
the sponsor’s performance of duty and the operational readiness of our combat 
forces. In certain instances in the past they have caused incidents prejudicial 
to the best interests of the United States. Examples of situations warranting 
advance return of dependents would include such compelling personal reasons as 
marital difficulties, extreme financial difficulties brought about by circumstances 
such as confinement or reduction in grade of the member, which preclude the 
furnishing of adequate support for dependents, death or serious illness of close 
relatives, and other situations in which the appropriate commander determines 
that the best interest of the Government and the member or dependent will be 
served. It is normally best to permit, or if necessary require, these dependents 
to be returned to locations in the United States in advance of the return of the 
sponsors. 


* * * a * + a 


Upon the permanent change of station of a member from overseas to the 
United States present law authorized the return of a privately owned vehicle, 
however, there is no authority for its advance return. When dependents are 
returned in advance, an automobile for use by dependents in the United States 
would in most instances be a necessity. Authority for the advance return of a 
privately owned vehicle at the time dependents are returned is therefore con- 
sidered necessary. 


It seems clear from the above testimony and other testimony to the 
same effect relating to the bill that it was intended to provide authority 
for the advance movement of dependents from overseas stations for 
the reasons stated and to provide authority for the movement of house- 


hold effects from the place where located overseas and from non- 
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temporary storage to the appropriate location for the use of the de- 
pendents who are being returned from overseas. Also, it was 
recognized that the dependents usually would need an automobile 
and therefore authority was provided for the advance movement of the 
member’s motor vehicle so as to be available for their use. 

The entire emphasis of the statutory provisions which the law en- 
larges and its legislative history is upon the need for advance return 
of dependents. Nothing whatever is found in the legislative history 
of the law to indicate any intention that it was to be viewed as author- 
ity for the advance movement of the household effects and automobile 
of a member without dependents. Prior to the enactment of Public 
Law 88-431, section 406(e) of Title 37, U.S. Code, was not viewed as 
providing authority for the advance movement of household effects 
independently of the dependents. Paragraph 8301 of the Joint Travel 
Regulations, Change 131, in effect at that time relating to the trans- 
portation of household goods incident to evacuation, provided that 
orders providing for the evacuation of dependents from areas outside 
the United States under paragraph 7101 of the regulations could 
also authorize the transportation of household goods within the limita- 
tions there prescribed. Similarly, paragraphs 8302 and 8303 relating 
to transportation of household goods incident to unusual or emergency 
circumstances—oflicial situations, and personal situations, respectively, 
provided that orders authorizing the transportation of dependents in 
these circumstances could also authorize the transportation of house- 
hold goods. Thus, the movement of the member’s household effects 
was contingent on an authorization for the transportation of his de- 
pendents. 

Since there is no evidence of any legislative intent that Public Law 
88-431 is to have any broader scope in that respect, we are of the opin- 
ion that it does not provide authority for the evacuation of the house- 
hold effects of a member without dependents to a place designated 
by the member or to nontemporary storage when the member is not 
being relieved of his overseas duty assignment. Neither does it pro- 
vide authority in such circumstances for the evacuation of the member’s 
motor vehicle to a port of entry into the United States. The questions 
presented are answered accordingly. 


[B-156245] 


Courts—Jurors—Fees—Government Employees in State Courts— 
Wage Taxes 

Deductions from fees received by a Federal employee serving on jury duty in a 
State court for a city wage tax does not diminish the fees received for the jury 


service and to require refund of only the net sum received by the employee would 
be tantamount to payment by the Federal Government of the city wage tax; 
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therefore, in the absence of authority for payment of wage taxes or other al- 
lowances in section 3 of the act of June 29, 1940, 5 U.S.C. 30p, incident to State 
jury duty, the gross amount received by the employee must be refunded. 


To John B. Reale, Treasury Department, March 22, 1965: 


By letter of February 17, 1965, transmitted to this Office by letter of 
March 2, 1965, from Mr. Hume, you requested our decision on the fol- 
lowing question : 


When city taxes are withheld from jury fees, is the employee required to refund 
to the Federal Government the gross amount of jury fees, or the net amount 
received after the city tax is withheld? 

In connection with the question raised, you set forth the following 

specific case : 
Eileen T. Cavallaro was on Jury Duty for 9 days covering the period May 7 
through May 17, 1963. At the daily rate of $9.00, the employee was due the 
gross sum of $81.00. The actual amount paid was $79.68, since Philadelphia 
city wage tax of $1.32 was withheld. 

Jury fees are required to be refunded to the United States by virtue 
of section 3 of the act of June 29, 1940, 5 U.S.C. 30p., which provides 
that : 

There shall be credited against the amount of compensation payable by the 
United States to any employee specified in section 30n of this title for such 
period as such employee may be absent on account of jury service in the court 
of any State any amounts which such employee may receive from such State on 
account of such jury service. 

In the example cited, the amount “received” by the employee on 
account of jury service was clearly the gross sum of $81. That she 
was required to pay a city wage tax on this sum does not serve to 
diminish the fee she received for her jury service; and to require re- 
imbursement of only the net sum received by the employee would be 
tantamount to the Government paying the city wage tax on the jury 
fees received by her. The 1940 act does not provide authority for pay- 
ment of wage taxes or other allowances to a Federal employee incident 
to his service as a juryman in either a Federal or a State court. (f. 
21 Comp. Gen. 1148; 20 ¢d. 550, concerning transportation expenses in- 
curred by Federal employees in connection with their service as jurors. 

Accordingly, answer to the question presented is that the gross 
amount of jury fees received by Federal employees is required to be 
refunded to the Government rather than the net amount after deduc- 
tions for city wage taxes. 


[B-147420} 


Fees—Parking—Government-Owned Vehicles—City, State, Etc., 
Parking Fees 


Parking meter fees which are paid by employees on official business for parking 
Government-owned vehicles in municipally owned parking lots, when street 
or other free parking is not available, are distinguishable from fees paid for 
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parking Government-owned vehicles on metered public streets or highways which 
fees must be considered a tax or license that cannot be imposed by a munici- 
pality in the exercise of its police power against the Federal Government or em- 
ployees as agents of the Federal Government, and, therefore, employees au- 
thorized to use Government-owned automobiles on an actual expense bases may 
be reimbursed for parking on municipally owned metered lots. 


To the Honorable Walter F. Mondale, United States Senate, March 
24, 1965: 


Your letter of March 8, 1965, forwards for our consideration and 
report thereon, a letter you received from Mr. W. R. Watters, Sr., of 
St. Paul, Minnesota, referring to our decision of November 24, 1961, 
B-147420, 41 Comp. Gen. 328. That decision concerns payment of 
parking fees incident to the use of Government-owned and privately 
owned motor vehicles. 

Mr. Watters states that under the decision in question a Federal 
employee traveling on official business by Government-owned vehicle 
is not entitled to be reimbursed for on-the-street meter parking fees 
or off-the-street meter parking fees on a municipal lot but that it al- 
lows reimbursement for such parking if a privately owned vehicle is 
being used. He expresses the view it is incompatible to permit a Gov- 
ernment employee to be reimbursed for parking fees while using a 
privately owned vehicle while prohibiting reimbursement of meter 
parking fees in connecticn with a Government-owned vehicle on the 
basis that the fee is a tax or burden imposed on the United States. 
It is his opinion that where the Government reimburses an employee 
for meter parking fees incident to use of a privately owned vehicle, 
it is indirectly paying the State or municipal tax. 

Mr. Watters requests careful consideration of the following ques- 

tion and an answer by which he may guided in future travel: 
* * * If, as in my recent trip, there is no, repeat, no parking facilities available 
other than on-the-street meter parking or off-the-street municipally-owned and 
operated parking lots for which a fee is charged in the vicinity of my business, 
where am I, to no expense to myself, to park a Government vehicle? Am I free 
to park the vehicle on the street and not use the meter, free of any obligation to 
pay for parking violation tickets issued by the municipality? Isn’t that imposi- 
tion of a parking ticket illegal insofar as it is being issued for non-payment of 
an otherwise unauthorized tax on the Federal Government? 

Over the years we consistently have held that meter or other fees 
imposed by municipalities for parking on public streets are not appli- 
rable to readily identifiable Government-owned vehicles used in the 
performance of official Government functions. See 41 Comp. Gen. 328 
(B-147420) and 38 id. 258 (B-—136911), copies enclosed. These deci- 
sions are based upon the premise that parking meter fees constitute 
an unauthorized attempt by States or municipalities to tax or burden 
the Federal Government in carrying out its functions and, therefore, 
are not properly assessable against the United States or for payment 
by it. Also, we have held that since a parking meter fee legally cannot 
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be imposed against the Federal Government as principal, it likewise 
cannot be imposed against the employee (an agent of the Government) 
driving such vehicle on official business. See 41 Comp. Gen. 328. 
Since a parking meter fee cannot legally be imposed against the Gov- 
ernment or against the employee driving the Government-owned 
vehicle, it is our view that a penalty for failure to pay the parking 
meter fee may not legally be imposed against such employee. Cf. 
Johnson v. Maryland, 254 U.S. 51. 

Further, we have held, in effect, that where in the interest. of the 
Government an employee is authorized to use a Government-owned 
automobile on an actual expense basis in the performance of official 
business and because of the unavailability of street (including meter) 
parking or other free parking (within a reasonable distance from place 
of business) it was necessary to use a privately operated parking lot 
incident to the conduct of such business, the employee may be reim- 
bursed the cost incurred in parking the Government-owned vehicle in 
the privately operated parking lot. See 32 Comp. Gen. 409. Cf. 30 
Comp. Gen. 173 and B-114226, May 5, 1953. We have not previously 
rendered a decision concerning reimbursement of a Government em- 
ployee for the cost incurred in parking a Government-owned vehicle 
in a municipally owned off-street metered parking lot. However, in 
our opinion there is a distinction between a public highway or street 
and a municipally owned off-street parking lot. Parking in a munici- 
pally owned (off-street) parking lot would appear to be analogous to 
parking on a privately owned parking lot or using a toll road or 
bridge and the fee charged by a municipality for such parking need 
not be considered a tax or a license fee imposed incident to the exercise 
of a police power, as is the case with the fee charged in connection with 
metered parking on a public street or highway. 

Accordingly, where because of the unavailability of street parking 
(including meter), or other free parking (within a reasonable distance 
from place of business), it. is necessary to use a municipally owned off- 
the-street parking lot, we would see no objection to reimbursing an 
employee (authorized to use a Government-owned automobile on an 
actual expense basis) the cost incurred in parking the Government- 
owned vehicle in such lot, even though meters are used therein by the 
municipality for the sake of convenience to collect. the fee due. 

As to privately owned vehicles, we will assume for purposes of this 
discussion that reimbursing a Federal employee for parking meter 
fees incurred by the employee while using a privately owned vehicle 
on official business results, in effect, in the State or municipality in- 
directly taxing the Federal Government. Even if that be so, there 
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is a specific statute which expressly authorizes reimbursement of park- 
ing fees incident to the use of privately owned motor vehicles, namely 
section 4 of the Travel Expense Act of 1949, as amended, 5 U.S.C. 837, 
Supp. V. Thus, our decision (B-147420) “allowing” reimbursement 
of meter parking fees to Federal employees using privately owned 
motor vehicles is based on the specific statute authorizing such 
reimbursement. 

We trust the foregoing will enable you to answer Mr. Watters’ letter, 
which is returned as requested. 


[[B-155847] 


Contracts—Specifications—Deviations—Informal v. Substantive 


A bidder who submits the lowest unit prices on the basic bid, as well as on the 
option quantities, which were not to be considered in the bid evaluation, and who, 
after bid opening, offers to reduce the prices bid on the option quantities because 
the invitation required that the option prices not exceed the basic unit prices has 
not submitted a bid that would make acceptance prejudicial to other bidders by 
the higher price bid on the option quantities and, therefore, the deviation may be 
regarded as immaterial and award made on the basis of the same price for the 
option quantities as for the basic bid. 


To ITT Federal Laboratories, March 25, 1965: 


Reference is made to your telegram of December 28, 1964, and to 
your letters of December 30, 1964, and February 25, 1965, protesting 
against an award of a contract to either the Admiral Corporation or 
the Otis Elevator Company under Army Electronics Command invita- 
tion for bids AMC (E)-28-043-65-500. 

The evaluation paragraphs in the invitation for bids provisions 
K(1) (a) and K(1) (b), each entitled “Option for Increased Quantity,” 
specify that the evaluation of bids will be made on the basis of basic 
prices quoted and exclusive of option prices quoted. The pricing para- 
graphs in the same provisions state that option prices shall not exceed 
the basic unit prices. 

The Admiral Corporation submitted the lowest bid on the basis of 
the method of evaluation specified in the invitation. The prices bid 
by Admiral on the option quantities are contrary to the invitation in 
that they are higher than the basic unit prices. However, the prices 
for the option quantities are lower than those of any other bidder, so 
that even considering the bid prices for the option quantities, Admiral 
is the low bidder. Admiral has stated that its bid was submitted with 
full knowledge that the option price was higher than the basic unit 
price, but it has offered to reduce its option price to coincide with the 
price quoted for the basic quantities. 
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You have contended that the low bid submitted by Admiral is non- 
responsive because it is contrary to the option pricing provisions of 
the invitation. You point out that paragraph 1-1503 of the Armed 
Services Procurement Regulation (ASPR) provides that when options 
are to be included in contracts the option clause may require that 
option quantities be offered at prices no higher than those for the initial 
quantities or they may allow option quantities to be offered without 
limitation. It is your position that once an election is made to use 
one of the alternative requirements, it becomes a mandatory require- 
ment since ASPR 1-1504 states that when a contract is to contain an 
option the solicitation “must” contain an appropriate option provision 
and the G. L. Christian decision, 160 Ct. Cl. 1, 312 F. 2d 418, has indi- 
cated that ASPR has the force and effect of law. Moreover, it is your 
position that to permit Admiral to modify the requirements of the in- 
vitation through error or design is contrary to competitive bid proce- 
dures. In addition, you point out that the option quantities in the 
invitation exceed 50 percent of the basic quantities and you suggest that 
the invitation may be defective for that reason. 

While ASPR 1-1504 provides that the option quantities shall not 
exceed 50 percent of the initial quantity, that section also provides 
that the head of the procuring activity may approve a greater percent- 
age when unusual circumstances exist. Since it is reported that the 
authority designated by the head of the procuring activity reviewed 
the option quantity percentage and approved an option in excess of 50 
percent of the initial quantity, the provision in the invitation for op- 
tion quantities in excess of 50 percent of the basic quantities does not 
appear to have been improper. 

Even if under the Christian doctrine the limitation on the pricing 
of the option quantity could be considered as a mandatory requirement 
because of the provision in ASPR authorizing it, that would not pre- 
clude the relaxation of such a requirement after the opening of bids if 
it was determined to be an immaterial requirement. B-155077, Jan- 
uary 5, 1965. In that connection, ASPR 2-405 provides that im- 
material deviations may be cured after the opening of bids. If ASPR 
1-1504 has the force and effect of law, ASPR 2-405 would have 
the same force and effect. 

ASPR 2-405 is substantially a statement of the view that has been 
expressed by our Office over the years that a bidder should not be al- 
lowed to change or modify its bid after the opening of bids unless the 
change will not affect the price, quantity or quality of the articles be- 
ing procured and will not be prejudicial to other bidders. 
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The only questions that would seem to be pertinent to the present 
case are whether the price of the procurement was materially affected 
by Admiral’s deviation and whether any of the other bidders were 
prejudiced by the deviation. 

ASPR 1-1503 indicates that the limitation on the price of the option 
quantities is intended to take the place of negotiating a price with the 
contractor at a time when it may be the only practical source. Thus, 
the obvious purpose of this section is to help the Government keep 
costs at a minimum by preventing the successful contractor from tak- 
ing advantage of its position by virtue of being the contractor in 
production. With that purpose in mind it would not seem practical 
or prudent to disqualify a bidder which has obviously furnished the 
best prices obtainable through competition and to make an award to 
some other bidder which is willing to charge the same price for basic 
and option quantities although at a higher price. Furthermore, 
Admiral] does not seem to have gained any material advantage in 
price, since considering its basic price alone or totaled together with 
the option prices it is still the low bidder and it is not conceivable in 
these circumstances that any bidder was prejudiced by Admiral’s 
manner of bidding. Therefore, the failure of Admiral to conform 
to the option price ceiling in its bid does not appear to have been a 
material deviation, since by the limitation the Government was seek- 
ing to obtain the best possible option prices and while Admiral ex- 
ceeded the limitation it did not prejudice any other bidder. In these 
circumstances, we believe that the Government could properly waive 
the limitation. 

Moreover, the evaluation method specified in the invitation for bids 
provided for evaluation on the basis of basic unit prices alone. 
Further, there is no intention to exercise the options at the time of 
award. The option prices, while a commitment upon the contractor, 
do not commit the Government to exercise the options. Whether the 
options are ever exercised will depend upon whether it is determined 
in accordance with ASPR 1-1505 that the option prices are in the best 
interests of the Government. 

In view of the foregoing, Admiral’s offer after the opening of bids 
to provide option quantities at basic unit prices is not considered ob- 
jectionable by our Office and an award to Admiral of a contract 
specifying that the Government may exercise the options at prices the 
same as the basic unit prices seems proper in the circumstances. 

As a result of this conclusion, it is not necessary to consider whether 
the bid of Otis Elevator Company would be eligible for award. 
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[B-155458] 


Pay—Retired—Effective Date—Rate Under 1963 or 1964 Acts— 
Retirement Directed by President 


Officers of the uniformed services who are retired under 10 U.S.C. 6323(a), which 
provides that retirements after more than 20 years of active service may take 
effect on the first day of any month designated by the President are not subject 
to the restrictive provisions of the Uniform Retirement Date Act, 5 U.S.C. 47a, 
which require retirements to take effect on the first day of the month follow- 
ing the month in which the retirement would otherwise be effective, and, there- 
fore, officers retired under 10 U.S.C. 6323(a) effective April 1, 1963, are entitled 
to have their retired pay computed on the basis of the rates prescribed in the 
1963 pay act, Public Law 88-132, 77 Stat. 210, and all officers retired under 10 
U.S.C. 6323(a) effective September 1, 1964, are entitled to have their retired pay 
computed on the basis of the rates prescribed in the 1964 pay act, Public Law 88- 
422, 78 Stat. 395, regardless of the date they completed the minimum eligibility 
requirements for retirement. 43 Comp. Gen. 425; 44 id. 373, modified. 


Pay—Retired—Effective Date—Rate Under 1963 or 1964 Acts— 
Fleet Reservists 


Members of the Navy and Marine Corps who, incident to transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve effective September 1, 1964, received 
active duty pay for the date prior to September 1, 1964, are limited under 10 
U.S.C. 6330, which provides for computation of retainer pay on the basis of the 
basic pay received at the time of transfer, to the rates of pay in the 1963 pay act 
but members who, incident to such transfers, last received active duty pay on 
September 1, 1964, are not regarded as becoming members of the Fleet Reserve or 
Fleet Marine Corps Reserve until September 2, 1964, and retainer pay is for 
computation on the basis of the 1964 pay act which rates were effective on 
September 1, 1964. 


To the Secretary of Defense, March 26, 1965: 


Reference is made to letter of March 5, 1965, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision concerning 
the proper basis for computing the (1) retired pay of certain officers of 
the Navy and Marine Corps retired pursuant to the provisions of 10 
U.S.C. 6323(a) and (2) retainer pay of certain members of the Fleet 
Reserve and Fleet Marine Corps Reserve under 10 U.S.C. 6330. The 
questions upon which a decision is requested and a related discussion 
are set forth in Committee Action No. 360 of the Department of 
Defense Military Pay and Allowance Committee. 

The first two questions, which relate to retirements under 10 U.S.C. 
6323(a), areas follows: 

1. Are the rates of pay prescribed by section 1 of the act of August 12, 1964, 78 
Stat. 395, Pub. L. 88-422, applicable to officers of the Navy or the Marine Corps 
retired under 10 U.S.C. 6323(a), effective September 1, 1964, who first qualified 
for retirement under that provision of law prior to August 1964, and would the 
rates prescribed by the 1963 pay act be for application to such officers who first 
qualified for retirement under that provision of law after July 1964? 


2. Does the decision of the Comptroller General, B-155458, of January 5, 1965, 
require recomputation in the case of any officer of the Navy or Marine Corps 
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retired under 10 U.S.C. 6323(a), effective April 1, 1963, who first qualified for 
retirement under that provision of law after February 1963? 


The Uniform Retirement Date Act of April 23, 1930. Ch. 209, 46 
Stat. 253, 5 U.S.C. 47a, provides: 


Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause retired, 
shall take effect on the first day of the month following the month in which said 
retirement would otherwise be effective, and said first day of the month for 
retirements made after July 1, 1930, shall be for all purposes in lieu of such date 
for retirement as was on April 23, 1930, authorized; except that the rate of 
active or retired pay or allowances shall be computed as of the date retirement 
would have occurred if this section had not been enacted. 


In decision of January 5, 1965, B-155458, 44 Comp. Gen. 373, we 
held in effect that an officer of the Navy or Marine Corps who com- 
pleted more than 20 years of active service after July 1964 and was 
retired under 10 U.S.C. 6323(a) effective September 1, 1964, was re- 
tired on that date by virtue of the Uniform Retirement Date Act so as 
to be precluded from computing his retired pay on the basis of a rate 
of active duty pay higher than the rate of such pay in effect prior to 
September 1964, that is, that such officers retired effective September 1, 
1964, may not compute their retired pay on the basis of the rates of 
active duty pay prescribed in the 1964 pay act, 78 Stat. 395, but must 
compute it under the rates prescribed in the 1963 pay act. We also 
held that such officers who completed more than 20 years’ service prior 
to August 1964 and retired effective September 1, 1964, were not retired 
effective on that date by reason of the Uniform Retirement Date Act 
and are entitled to compute their retired pay on the rates prescribed 
in the 1964 pay act. 

In decision of October 29, 1963, 43 Comp. Gen. 425, we considered 
the case of Major Hunter, USMC, who completed 20 years of active 
service for retirement purposes on January 18, 1963, requested that he 
be transferred to the retired list on April 1, 1963, and was so trans- 
ferred effective that date, his transfer having been approved on 
March 6, 1963. In that decision we said: 


* * * Since Major Hunter was retired effective April 1, 1963, pursuant to such 
statutory authority, under circumstances which could not give rise to an appli- 
cation of the 1930 act, there is no basis for a conclusion that he became entitled 
to retired pay on April 1, 1963, by virtue of that act. 


The Committee Action states that prior to our decision of January 
5, 1965, the services had construed the 1963 decision in 43 Comp. Gen. 
425, 428, to mean that, since retirements under 10 U.S.C 6323(a) were 
“in the discretion of the President” and were requéred to be made “on 
the first day of any month designated by the President,” such a retiree 
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could not be said to be entitled to retired pay on April 1, 1963, by virtue 
of the Uniform Retirement Date Act if retired on that date. The 
“circumstances which could not give rise to an application of the 1930 
act” were considered by the services to have been either (1) that 
Major Hunter completed more than 20 years active service in January 
1963 or (2) that he was retired pursuant to 10 U.S.C. 6323(a). It is 
stated that the services adopted the view that, since a retirement under 
10 U.S.C. 6323 (a) is effected “on the first day of any month designated 
by the President,” Major Hunter did not become entitled to retired 
pay on April 1, 1963, by virtue of the Uniform Retirement Date Act 
and that any other officer retired on that date under 10 U.S.C. 6323(a) 
should be similarly regarded. 

The Committee Action points out that the primary purpose of the 
Uniform Retirement Date Act is to fix a uniform retirement date on 
the first of a month and the purpose and intent of the act has been 
considered as being fulfilled when the first day of a month coincides 
with the first day of a month designated by the President as the ef- 
fective date of retirement of certain naval officers. See 10 Comp. Gen. 
36. Thus a retirement under 10 U.S.C. 6323(a) on April 1, 1963, in 
the discretion of the President would fulfill the primary purpose of 
the Uniform Retirement Date Act, which circumstance by itself would 
not give rise to any application of the 1930 act, leaving no basis to con- 
clude that a member so retired became entitled to retired pay on that 
date by virtue of the 1930 act. It is urged that none of these retirees 
became entitled to retired pay on April 1, 1963, by virtue of the Uni- 
form Retirement Date Act ex proprio vigore; they would have become 
entitled to retired pay on April 1, 1963, by virtue of the provisions of 
10 U.S.C. 6323(a) had there been no Uniform Retirement Date Act. 
Therefore, the Committee Action suggests that the date of completion 
of 20 years active service prior to retirement under 10 U.S.C. 6323 (a) 
effective April 1, 1963, is eliminated as a decisive factor inasmuch as a 
person retired under that section effective April 1, 1963, although con- 
ceivably retired subject to the Uniform Retirement Date Act, could not 
be regarded as having become entitled to retired pay effective April 1, 
1963, by virtue of that act within the meaning of section 5(a) of the 
Uniformed Services Pay Act of 1963, Public Law 88-132, 77 Stat. 212, 
10 U.S.C. 1402 note. The comment is made that the decision of Janu- 
ary 5, 1965, appears to hinge retirements under 10 U.S.C. 6323(a) ef- 
fective September 1, 1964, on whether such retirements would be sub- 
ject to the Uniform Retirement Date Act. 

Our decision in 43 Comp. Gen. 425 was not concerned with any of- 
ficer of the Navy or Marine Corps who qualified for retirement after 
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February 1963 and our decision of January 5, 1965, therefore was not 
intended to overrule the prior decision. Since the Uniform Retire- 
ment Date Act provided for the retirement to “take effect on the first 
day of the month following the month in which said retirement would 
otherwise be effective,” and since section 6323(a) provides that Navy 
and Marine Corps officers may be retired after more than 20 years of 
active service “on the first day of any month designated by the Presi- 
dent,” upon reconsideration it is concluded that the restrictive pro- 
visions of the Uniform Retirement Date Act do not apply to officers re- 
tired under the provisions of 10 U.S.C. 6323(a). Questions 1 and 2 
are answered by saying that all officers retired under the provisions of 
10 U.S.C. 6323 (a) effective April 1, 1963, are entitled to compute their 
retired pay on the basis of the rates prescribed in the 1963 pay act and 
all officers retired under that section effective September 1, 1964, are en- 
titled to compute their retired pay on the basis of the rates prescribed 
in the 1964 pay act regardless of the date they completed the minimum 
eligibility requirements for retirement. To the extent that our de- 
cisions of October 29, 1963, 43 Comp. Gen. 425, and January 5, 1965, 
B-155458, 44 Comp. Gen. 373, may be inconsistent with the foregoing, 
they are modified accordingly. 

Question 3 reads as follows: 

3. Does the decision of the Comptroller General, B—155458, of January 5, 
1965, require that any member who may have been transferred to the Fleet Re- 
serve or Fleet Marine Corps Reserve under 10 U.S.C. 6330, on September 1, 1964, 


should have his retainer pay computed on the basis of the 1963 pay act rates and 
not on the rates prescribed by section 1 of the act of August 12, 1964? 


The Committee Action states that transfers to the Fleet Reserve or 
Fleet Marine Corps Reserve are accomplished independent of the Uni- 
form Retirement Date Act and may take place on any day of the month. 
It is reported that the long established administrative practice has been 
to pay enlisted members of the Navy and Marine Corps active duty 
pay and allowances to and including the date of such transfers. Un- 
der the provisions of 10 U.S.C. 6330 the basic pay factor in computing 
retainer pay is governed by the rate of active duty pay in effect at the 
time of transfer. It is stated that a member transferred to the Fleet 
Reserve on September 1, 1964, would first become entitled to retainer 
pay on September 2, 1964, it being pointed out that under the pro- 
visions of 10 U.S.C. 6332 a member transferred to the Fleet Reserve is 
entitled, when not on active duty, to retainer pay “from the date of 
transfer” and that, where an act is required to be done “from” a par- 
ticular day or the happening of a particular event, it has been held that 
the day thus designated or on which the particular event happens 
should not be included in computing the time specified. See 5 Comp. 
Dec. 362. 
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In our decision of January 5, 1965, we indicated that members of 
the Navy and Marine Corps transferred to the Fleet Reserve and Fleet 
Marine Corps Reserve effective September 1, 1964, should be computed 
on the basis of the rates prescribed in the 1963 pay act. We said that: 

* * * The formula for computing retainer pay in 10 U.S.C. 6330 provides that 
retainer pay should be computed on the basis of the basic pay “received at the 
time of transfer.” Since for members so transferred effective September 1, 
1964, the rates of retainer pay are limited to rates of pay “received” by them, and 
since they could not have lawfully “received” pay under the 1964 pay act prior 
to September 1, 1964, their retainer pay should be computed on the basis of the 
1963 pay act rates. 

In rendering that decision it was assumed that such members last 
received active duty pay for the period prior to September 1, 1964, 
and that they did not receive active duty pay on September 1, 1964. 
For the reasons stated above, a member of the Fleet Reserve or Fleet 
Marine Corps Reserve who last received active duty pay for a date 
prior to September 1, 1964, would not be entitled to compute his re- 
tainer pay under the rates of pay prescribed in the 1964 pay act. 
However, for a member transferred to the Fleet Reserve or Fleet Ma- 
rine Corps Reserve who incident to such transfer last received active 
duty pay on September 1, 1964, retainer pay should be computed on 
the basis of the rates of pay prescribed in the 1964 pay act. In such 
circumstances, it would seem that the person concerned did not become 


a member of the Fleet Reserve or the Fleet Marine Corps Reserve until 
September 2, 1964. Question 3 is afswered accordingly. 


[B-104080] 


Compensation—Downgrading—Saved Compensation—Excepted 
Positions 


A Federal employee who, while in a “status quo” situation after his appoint- 
ment to an excepted position is changed to a competitive position, is reduced in 
grade is regarded as having his “status quo” employment continuing unchanged 
from that held under the excepted position which was equivalent to a career 
or career conditional position so that he has an “equivalent tenure” to a career 
appointment as that term is used in the salary retention provisions in section 507 
of the Classification Act, 5 U.S.C. 1107(a), and, therefore, salary retention in 


reduction in grade actions for employees who continue to serve under similar 
excepted service appointments is proper. 


To the Chairman, United States Civil Service Commission, March 29, 
1965: 
Your letter of March 12, 1965, asks our decision concerning the 


entitlement of an employee to salary retention under section 507 of 
the Classification Act of 1949, as amended, 5 U.S.C. 1107(a). 


The issue in the case is whether the employee, if given a reduction 
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in grade, is to be considered as holding a career or career-conditional 
appointment in the competitive civil service or an appointment of 
equivalent tenure in the excepted service. 

The facts in the case are recited in your letter as follows: 

The employee was given an unlimited excepted appointment under a Schedule A 
provision on October 31, 1958. The Commission revoked the Schedule A provision 
on January 31, 1959. Revocation of a Schedule A provision under which un- 
limited appointments were authorized does not, of course, terminate appoint- 
ments which were made under it, but merely revokes the authority for further 
appointments. 

Since the employee had not had six months’ continuous service at that time, 
he did not meet the service requirement for noncompetitive acquisition of civil- 
service status under Civil Service Regulation 3.101 (now 316.702), and the 
agency was therefore entitled to retain him “in status quo”. (Employees in 
this situation are referred to as “status quo employees”, defined in Civil Service 
Regulation 210.101(14)). No new appointment was required (Federal Per- 
sonnel Manual, Ch. 316, pages 17-18, section 7-2c). 

He filed application for an appropriate civil-service examination, received an 
eligible rating, and was certified. However, he was over age 70 and could only 
have been given a temporary-renewable appointment in the competitive service 


(Public Law 84-623, sec. 302) ; and it was deemed to his advantage to remain 
in status quo. 


Since the employee’s appointment was an appointment in the excepted service 
of equivalent tenure to that of a career or career-conditional appointment, and 
he continues to serve under the same appointment (no new appointment being 
required when the position became subject to civil-service requirements), it 
seems to us that he comes within the intent of the salary-retention provision. 

As we understand the situation the employee occupies a position 
which, by action of the Civil Service Commission, has been placed in 
the competitive service. You point out that the incumbent does not 
have a competitive status. By virtue of the provision in subchapter 7 
of chapter 316, pages 17-18, of the Federal Personnel Manual, however, 
the agency was permitted to retain the incumbent in the position with- 
out formal appointment action. In such case, he is considered as re- 
tained in a “status quo.” A “status quo employee” is defined in Civil 
Service Regulation 210.101(14) as “an employee who failed to acquire 
a competitive status when the position in which he was serving was 
placed in the competitive service by a statute, Executive order, or Civil 
Service rule, which permitted his retention without the acquisition of 
status.” It would appear that the tenure—the period of time an em- 


ployee may reasonably be expected to serve under his current appoint- 
ment—enjoyed by the employee under his status quo employment con- 
tinues unchanged from that had by him as an appointee to the posi- 
tion when it was in the excepted service. Further, we understand that 
prior to the revocation of the Schedule A provision on January 31, 
1959, the employee held an appointment in the excepted service of 
tenure equivalent to that held by a career or career-conditional ap- 
pointee in the competitive service. In that regard, we have noted the 
requirements of the Civil Service Regulation under “Salary Reten- 
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tion,” covering “Equivalent tenure-excepted service,” Federal Person- 
nel Manual Supplement No. 990-1, IITI—128, 531.505. 

Therefore, we concur in your view that the employee has “equiva- 
lent tenure” as that term is used in section 507 of the Classification 
Act of 1949. Also, we are of the opinion that like cases would fall 
within your regulatory authority under section 507(d) of the Classi- 
fication Act, 5 U.S.C. 1107(d). - 

\) 


[B-155820] 


Contracts—Negotiation—-Competition—Adequate 


The action of a contracting officer in canceling an invitation for rocket warheads 
on the basis that the short delivery schedule could not be met and that the 
procurement was of an exigent nature and in negotiating with only one of the 
firms originally solicited because it was the only firm that possessed the neces- 
sary experience for mass production is an action within the considerable range 
of discretion vested in the contracting officer under the “public exigency” 
justification for negotiation under 10 U.S.C. 2304(g) and, therefore, the decision 
to limit negotiation is not subject to objection. 


To the Airport Machining Corporation, March 30, 1965: 


Further reference is made to your letter and telegram dated Decem- 
ber 21 and 22, 1964, respectively, protesting against cancellation of 
Invitation for Bids (IFB) AMC(A)-11-173-65-41 and the subse- 
quent negotiation and award of a contract to another company for 
the requirement. 

The invitation was issued November 16, 1964, by the Ammunition 
Procurement and Supply Agency (APSA), United States Army, for 
furnishing 429,000 2.75 inch XM151 Rocket Warheads. Bid opening 
was scheduled for December 1, 1964, with deliveries to begin in Febru- 
ary 1965. The original request for this procurement was from the 
Air Force for 206,000 warheads and was assigned priority designator 
code No. 02 which is the second highest priority established under 
the Uniform Material Movement and Issue Priority System promul- 
gated by Department of Defense Instruction 4410.6, August 20, 1964. 
A request for 223,000 warheads with the same priority code was 
received from the Army prior to issuance of the IFB and was there- 
fore included therein. Procurement of the requirement by formal 
advertising was approved by the APSA Purchase Assignment Board. 
The Board recognized that an initial February delivery schedule was 
“unrealistic.” However, it approved procurement by formal adver- 
tising, even though the solicitation was limited to fifteen days because 
of the priority code assigned, since a pre-invitation notice had been 
distributed to fourteen potential bidders and a technical data package 
had been distributed at a pre-bidding conference. 
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Subsequent to issuance of the IFB, a survey of industrial facilities 
by the United States Army Munitions Command (USAMUCOM) 
indicated that, with award anticipated in mid-to-late December, it 
would not be feasible to expect delivery of the finished quantities 
scheduled for February. Therefore, USAMUCOM proposed that 
a sufficient quantity of castings be delivered during December for 
machining by the Government’s Frankford Arsenal to meet the Feb- 
ruary requirements. At, this point, the contracting officer, in con- 
junction with the cognizant procurement officers of USAMUCOM 
and APSA, determined that because it was not possible either to meet 
the delivery schedule as called for in the IFB or to amend the IFB 
to obtain castings for Frankford Arsenal in December, and because 
of the exigent nature of the procurement, the interests of the Govern- 
ment would best be served by cancellation of the IFB, as providea 
in Armed Services Procurement Regulation (ASPR) 2-208, and 
negotiation of the requirement pursuant to the provisions of 10 U.S.C. 
2304(a)(2) and ASPR 3-202.2(vi). Such determination, dated 
November 23, 1964, is as follows: 

1. I hereby find that: 

a. The Ammunition Procurement and Supply Agency proposes to procure by 
negotiation 429,000 each Warhead 2.75 Inch Rocket XM151 with optional quan- 
tities not to exceed 50 percent of any given contract quantity. 

b. The estimated cost of the proposed procurement is $5,066,000.00. 

ce. The procurement by negotiation of the above described property is justified 
because an Issue Priority Designator Code Number 02 has been assigned to 
this procurement and the property cannot be procured by formal advertising 
in time to meet the assigned delivery date. 

d. The use of formal advertising for procurement of the above described 
property is impracticable because formal advertising will not assure delivery 
of this product in time to meet the requirements of the requisitioner. 

2. Upon the basis of the findings set forth above, I hereby determine that this 
procurement is for property for which the public exigency will not permit the 
delay incident to advertising. 

3. Subject to the availability of funds and providing that the above property 
has otherwise been authorized for procurement, it may, therefore, be procured 
by negotiation for a period of 30 days from the date hereof pursuant to 10 U.S.C. 


2304(a)(2) and paragraph 3-202.2(vi) of the Armed Services Procurement 
Regulation. 


4. The above determination applies to an approved program for fiscal year 
1965. 


After cancellation of the IFB, APSA was directed by USAMUCOM 
on November 21, 1964, to negotiate with Albion Malleable Iron Com- 
pany for 125,000 castings to be furnished Frankford Arsenal begin- 
ning in December, and for 304,000 complete warheads, with deliveries 
commencing in February. As a result of negotiation, contract DA- 
11-173-AMC-306(A) was consummated with Albion on December 4, 
1964. We are advised that the initial deliveries of castings scheduled 
for December were accomplished on time. 

Your protest has raised two questions regarding this procurement. 
First for consideration is the propriety of the determination to cancel 


794-032 O-66—40 
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the invitation and negotiate. As we have already noted, the justifica- 
tion cited for negotiating the contract rather than employing com- 
petitive bidding procedures was that the public exigency would not 
permit the delay incident to advertising. Negotiating on this basis 
is authorized by 10 U.S.C. 2304(a) (2). Implementing this provision 
is ASPR 3-202.2(vi), which provides that one circumstance where 
the authority to negotiate may be exercised is where the purchase re- 
quest cites an issue priority designator 1 [01] through 6 [06], inclusive, 
under the Uniform Material [Movement and] Issue Priority System, 
and ASPR 3-202.3 therefore provides that the determination and 
findings of the contracting officer justifying negotiation required by 
that paragraph need only cite the appropriate priority designator as 
justification whether such citation, standing above, would satisfy the 
requirements of 10 U.S.C. .310(b) for written findings “clearly and 
convincingly” establishing the impracticability of advertising, the 
findings in this instance appear to be adequate and we have no basis 
for objection thereto. See 38 Comp. Gen. 44. 

The remaining question presented by your protest relates to the 
decision to limit negotiations to one firm, Albion Malleable Iron Com- 
pany. In this connection, the contracting officer has stated the follow- 
ing in a report to our Office : 

c. Negotiations were limited to the above source for the following reasons: 

(1) A Priority Designator Code Number 02 has been assigned to this procure- 
ment which required deliveries commencing in December 1964. This is the 


highest priority that can be assigned a procurement requirement during 
peacetime. 

(2) This requirement necessitated selecting a source that has had considerable 
experience in proaucing items from pearlitic malleable iron, with the additional 
machining capability which would support immediate mass production to main- 
tain a schedule of 60,000 castings per month plus the machining capability of 
40,000 finished items per month. The only source that is known to the Govern- 
ment capable of meeting these requirements is the contractor selected for the 
award. 

(3) Other possible sources were not considered because, based on engineering 
studies involving preproduction lead time for items of this nature, a reasonable 
estimate is that it would take anywhere from 16 to 26 weeks to develop capa- 
bility of making the item in the massive quantities required and in the time 
desired. The estimate of lead time (16-26 weeks) is completely compatible with 
our past experience on similar items. Therefore, the priority that is established 
for this item and the quantity deliveries needed in the short period of time pre- 
cluded any experimentation and/or education of new firms to mass produce 
this item. 


In support of the determination to negotiate with Albion alone, we 
have been advised that of the sixteen firms solicited by the original 
invitation for bids only five had expressed any interest, two firms 
known to be qualified having indicated that they would not have avail- 
able capacity to undertake the work required. Of the five indicating 
interest one had apparently lost interest after receiving the bid pack- 
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age, and two had been interested only in subcontracting. Albion was 
determined to be the only one of those firms which possessed experience 
in the mass production of similar items cast from pearlitic malleable 
iron. As to your firm, it is reported that while you had been satisfac- 
torily processing small test quantities of the item for research and 
development activities, review of your operation during the course of 
that work showed that you employed only some eight to ten production 
personnel, and for that reason it was not believed you could be seri- 
ously considered for the requirement of some 400,000 warheads in less 
than a 1 year time span. 

While the applicable statute (10 U.S.C. 2304(g)) requires that even 
where authority exists to negotiate procurements, proposals shall be 
solicited from the maximum number of qualified sources consistent 
with the nature and requirements of the supplies or services to be pro- 
cured, the “public exigeney” justification for negotiation imbues the 
contracting officer with a considerable range of discretion in determin- 
ing the extent of negotiation consistent with the exigency of the 
situation. In the absence of evidence indicating an arbitrary or capri- 
cious exercise of the discretion permitted, our Office is not required to 
object thereto. Since the decision to limit negotiations to Albion indi- 
cates a reasonable basis therefor, in the light of the information in 
hand at the time, we see no basis upon which we may properly object. 

We therefore conclude that the contract award to Albion may not be 
disturbed and your protest must be, and is, denied. 


[B-156243] 


Compensation—Postal Service—Postmasters—Fourth-Class Post 
Offices—Read justment 


A postmaster at a fourth-class post office whose salary was adjusted on the basis 
of the basic salary received at the end of the fiscal year due to a change in the 
revenue category of the post office without the salary increase and stgp increase 
benefits received after July 1, 1964, has had her salary properly computed under 
39 U.S.C. 3544(b), as amended by section 111(b) of the Federal Employees 
Salary Act of 1964, which specifically requires the use of the basic salary re- 
ceived at the end of the preceding fiscal year in salary readjustment. 


To LeRoy P. Afdem, Post Office Department, March 31, 1965: 


Your letter of March 1, 1965, reference AIR :LPA :eft, asks our de- 
cision whether the enclosed voucher for $15.70 in favor of Mrs. Ruthie 
May Calhoun, a postmaster at a fourth-class post office, representing 
the difference between the amended salary rates of $1,355 and $1,691 
for the period January 2°to 15, 1965, properly may be certified for 
payment. 
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Miss Calhoun’s service history is said in your letter to have been as 
follows: 


12/6/63 Career Appt.—Postmaster FOS-2, step-1 $ 820 
1/4/64 P.L. 87-798(II) FOS—2, step-1 857 
7/4/64 P.L. 88-426 FOS-2, step-1 1, 628 
12/5/64 Step increase FOS-2, step-2 1, 680 
1/2/65 39 U.S.C. 3544(b) FOS-1, step-2 1, 355 


Based on the revenue units for fiscal year 1963, Mrs. Calhoun’s salary was set 
at FOS-2, step-1, $1,628 per annum on July 4, 1964 as required by Sec. 111(b) of 
Public Law 88-426. Since the increase received on July 4, 1964 was not consid- 
ered for step increases (House Report No. 1647, page 43), she received a step 
increase on December 5, 1964 (step—2, $1,680). 

On January 2, 1965, Mrs. Calhoun’s salary was readjusted because 
of a change in revenue units, as required by 39 U.S.C. 3544(b), as 
amended by section 111(b) of Public Law 88-426, 78 Stat. 407. Sec- 
tion 3544, in pertinent part reads as follows: 

(b) The basic salary of postmasters in fourth-class post offices shall be 
readjusted for changes in revenue units at the start of the first pay period after 
January 1 of each year. When a post office is restored to a revenue unit category 
held by it prior to relegaton to a lower revenue unit category, the postmaster’s 
basic salary may be adjusted to the highest salary step held by him when the post 
office was in the higher revenue unit category. Jn all other cases, in adjusting a 
postmaster’s basic salary under this section, the basic salary shall be fixed at the 
lowest step which is higher than the basic salary received by the postmaster at 
the end of the preceding fiscal year. If there is no such step the basic salary 
shall be fixed at che highest step for the adjusted revenue units of the office. 
Each increase in basic salary because of change in revenue units shall be deemed 
the equivalent of a step increase under section 3552 of this title and the waiting 
period, for purposes of advancement to the next step, shall begin on the date of 
adjustment. [Italics supplied.] 

Mrs. Calhoun’s basic salary at the end of the preceding fiscal year, 
June 30, 1964, was the rate of FOS-2, step 1, under Fourth-Class 
Schedule II of Public Law 87-793, 76 Stat. 853, or $857 per annum. 
Under section 111(b) of Public Law 88-426, the postmaster did not 
become entitled to the rate of $1,628 until July 4, 1964. 

In accord with section 3544(b), on January 2, 1965, Mrs. Calhoun 
was given the lowest step under the new schedule which was higher than 
her basic rate on June 30, 1964. That rate ($1,313), which was FOS-1, 
step 1, of the current Fourth-Class Office Schedule, was increased to 
step 2, $1,355, also effective January 2, 1965. The stated reason for the 
step increase is that the required readjustment to step 1, FOS~-1, 
eliminated the employee’s step increase which had been earned and 
granted on December 5, 1964. Therefore, since she had served the 
necessary waiting period, the step increase again was effective on the 
date of readjustment of her salary. Mrs. Calhoun apparently has been 
paid at the rate of $1,355 per annum since January 2, 1965. 

She now expresses the view that section 3544(b) of the code con- 


templates a readjustment of her salary to the lowest step rate which is 
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higher than her basic salary at the end of the preceding fiscal year, 
including statutory increases and step increases. This interpretation 
would entitle her to the salary rate of FOS-1, step 10, $1,691, effective 
January 2, 1965. 

The legislative history of Public Law 88-426 throws no light on this 
particular aspect of the amendment to section 3544(b). Therefore, 
and in view of the explicit language of the section requiring the use in 
this instance of the basic salary received by the postmaster at the end 
of the preceding fiscal year, we find no basis under the statute to au- 
thorize any additional amount to Mrs. Calhoun than that already paid 
to her pursuant to the adjustments specified in the statute. 

The voucher transmitted with your letter, which is returned, may 
not be certified for payment. 


[B-156312] 


Travel Expenses—Telephone Calls Incident to Arranging Transpor- 
tation 


A long distance telephone call which was made by an employee while on official 
travel to notify his wife to meet him at the airport in his personal car for 
return to his residence because a flight change due to adverse weather conditions 
would cause his arrival at the airport at a time when public transportation was 
not available may be administratively determined to be a telephone call on 
public business and allowable as a transportation expense under section 3.la 
of the Standardized Travel Regulations provided that the public business certi- 
fication required under section 4 of the act of May 10, 1939, 31 U.S.C. 680a, is 
made. 23 Comp. Gen. 549, overruled in part. 


To M. E. Booth, United States Department of Agriculture, March 31, 
1965: 

Your letter dated November 25, 1964, reference 6540 (received 
March 12, 1965), requests our decision whether you may certify the 
enclosed travel voucher for $1.60 in favor of Mr. W. Y. Pong, an 
employee of the Forest Service whose official duty station is Berkeley, 
California. 

We assume that the provisions in travel authorization No. 21-W-1, 
which is cited on but was not attached to the voucher, would not affect 
the matters discussed below. 

The enclosed voucher represents a reclaim of the cost of a telephone 
call made by Mr. Pong on October 10, 1964, from Missoula, Montana, 
to his wife at Berkeley, and it is explained in his statement dated Octo- 
ber 19, 1964, as follows: 


As may be seen from the attached copies of the plane tickets which were 
issued to me on September 16, I was to leave Missoula on flight 45 NW at 9:05A 
on October 10, 1964 with a final destination of Berkeley. Due to fog this flight 
could not land in Missoula as scheduled and, as my diary points out (see travel 
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voucher), continued to Spokane without the Missoula passengers. I made res- 
ervations for the only other flight out of Missoula going west that day which 


was scheduled to leave at 5:15P. I was informed that connecting flights to 
San Francisco would put me in San Francisco sometime after 3:00A on Octo- 
ber 11, 1964. Realizing that at this arrival time there would neither be con- 
necting helicopter service to Berkeley nor any common carrier in operation 
(see common carrier schedule attached * * *) between San Francisco and Oak- 
land (there is no limousine service to Berkeley from San Francisco, thus a taxi 
would have to be taken from Oakland to Berkeley), and since I could not phone 
my office to arrange for transportation (since it was Saturday) I phoned my 
wife (about 10:30A, see diary on voucher) asking her to meet me at the San 
Francisco airport at the expected arrival time of 3:19A on October 11, 1964 
in order that I would have transportation from San Francisco to Berkeley. 
As my diary states, I took my personal car from the San Francisco airport to 
Berkeley terminating my original travel plans at 4:10A on October 11, 1964, 
approximately 12 hours late. 





You say the item of $1.60 was disallowed based on our decision at 
23 Comp. Gen. 549. That decision, in pertinent part, held that tele- 
phone calls by an employee to arrange for transportation by privately 
owned automobile to his residence from the termination point of a 
field trip—the field trip itself having been performed as a passenger 
in the privately owned automobile of another employee—were for 
the personal benefit of the traveler. However, that decision did not 
discuss the provision of the Standardized Government Travel Regula- 
tions similar to section 3.la of the regulation, or section 4 of the act 
of May 10, 1939, 31 U.S.C. 680a, requiring a certification that a long 
distance call was in the interest of the Government. 

As you point out, section 3.1a (formerly paragraph 8) of the Stand- 
ardized Government Travel Regulations provides that allowable trans- 
portation expenses may include official telephone messages in connec- 
tion with items classed as transportation. In a case similar to the one 
here involved we indicated that the provision of section 3.la might 
be applicable but that nevertheless section 4 of the act of May 10, 
1939, 53 Stat. 738, 31 U.S.C. 680a, imposes on the administrative 
officials concerned the responsibility to determine whether a long dis- 
tance call was on public business or otherwise was in the interest of 
the Government, and that, in the absence of such a certificate, we should 
not substitute our judgment for that of the agency official concerned. 
See B-132166 dated July 12, 1957, and August 19, 1957. We regard 
those decisions as having superseded the holding in 23 Comp. Gen. 
549. As to the form of the required certificate see the General Ac- 
counting Office Policy and Procedures Manual for Guidance of Fed- 
eral Agencies, 7 GAO 5530. The mere approval on a voucher such 
as here does not satisfy the certification requirement. See B-115511 
dated July 3, 1953. 

Accordingly, the voucher is returned herewith and may be certified 
for payment, if a certificate be obtained as required by section 4 of 
the act of May 10, 1939, supra. 
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Pay—Service Credits—Inactive Time—On Retired List—Retired 
Pay Increase Purposes 

An officer of the uniformed services who at the time of re-retirement on October 
15, 1946 for disability resulting from battle wounds is receiving the active duty 
pay of a lieutenant colonel, fifth pay period, with over 27 but less than 30 years 
of creditable service, although entitled while in an inactive status on the retired 
list to a longevity increase pursuant to the act of March 2, 1903, upon completion 
of 30 years of service on August 14, 1947, is not entitled to a recomputation of 
his retired pay on the basis of the sixth pay period, the Pay Readjustment Act 
of 1942, authorizing increases in “longevity pay’ and “pay periods” only for 
“active duty performed since retirement,” with the sole exception prescribed in 
the 1903 law, which permits officers retired on account of battle wounds to re- 
ceive increases in longevity pay while in an inactive status on the retired list, 
and the officer only entitled under the 1903 act to an increase in longevity pay as 
a lieutenant colonel of the fifth pay period—from an officer with over 27 to an 
officer with over 30 years of creditable service—was overpaid when advanced to 
the sixth pay period. 

To Lieutenant Colonel P. M. Callinan, Department of the Army, 
April 1, 1965: 


Reference is made to your letter of December 9, 1964, requesting an 
advanced decision as to whether Lieutenant Colonel Samuel J. Cole, 
0-14428, U.S. Army, retired, is entitled to have his retired pay com- 
puted on the basis of the fifth or sixth pay period. Your request was 
forwarded here under No. DO-A-823, allocated by the Department 
of Defense Military Pay and Allowance Committee. 

Colonel Cole served on active duty in the Officers’ Reserve Corps 
from August 15, 1917, to November 12, 1917, and thereafter in the 
United States Army to May 15, 1920. On the latter date he was re- 
tired in the grade of first lieutenant by reason of disability resulting 
from wounds received in battle, having then completed 2 years, 9 
months and 1 day of active service. He returned to active duty as a 
retired officer on January 15, 1942, after 21 years, 7 months and 29 days 
in an inactive status on the retired list. He was promoted while serv- 
ing on active duty to captain, later to major, and on July 1, 1946, to 
the grade of lieutenant colonel in the Army of the United States, a 
terminal leave promotion which terminated October 14, 1946. He re- 
verted to an inactive status on the retired list effective October 15, 1946, 
and his retired pay was computed from that date to June 28, 1948, on 
the grade of first lieutenant and effective from June 29, 1948, on the 
grade of major as authorized in 10 U.S.C. 1002 (1946 Ed., Supp. IT). 
Colonel Cole had 29 years and 2 month of service creditable on Oc- 
tober 14, 1946 (7 years, 6 months and 1 day active and 21 years, 7 
months and 29 days inactive), for purposes of active duty pay and the 
record shows that on that date he was in receipt of active duty pay at 
the rate of $465.21 per month as a lieutenant colonel, fifth pay period, 
with over 27 but less than 30 years of creditable service. 37 U.S.C. 
101 (1946 Ed.). 
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Colonel Cole instituted suit in the Court of Claims on Petition No. 
290-57, filed June 27, 1957, for additional retired pay believed due him 
(“75 per centum of his active duty pay at the time of his retirement”) 
under the provisions of the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942, Ch. 413, 56 Stat. 368, 37 U.S.C. 115 (1946 
Ed.). The suit was in two counts, seeking 75 per centum of the active 
duty pay of a lieutenant colonel with over 27 years’ service for the 
period preceding August 15, 1947, and thereafter at the rate of 75 per 
centum of the active duty pay of a lieutenant colonel with over 30 
years of creditable service or, in the alternative, at the rate of 75 per 
centum of the active duty pay of a lieutenant colonel with over 27 
years of creditable service. By letter of July 29, 1957, received in our 
Claims Division on that same date, Colonel Cole’s attorney filed sim- 
ilar claims with this Office for the period preceding that covered in 
the Court of Claims Petition No. 290-57. 

The petition before the Court of Claims was dismissed January 12, 
1960, on plaintiff’s motion without objection by defendant’s (Govern- 
ment’s) attorney, following acceptance by the plaintiff of the amount 
of $26,199.88, allowed in General Accounting Office settlement issued 
May 1, 1959. In that settlement Colonel Cole was allowed increased 
retired pay, less the amount of retired pay he had been paid by the 
Department of the Army, computed at 75 per centum of the active 
duty pay of a lieutenant colonel, fifth pay period, with over 27 but less 
than 30 years of creditable service for the period July 29, 1947 (the 
period preceding July 29, 1947, being barred by the act of October 9, 
1940, Ch. 788, 54 Stat. 1061, 31 U.S.C. 71a), to August 14, 1947, in- 
clusive. Colonel Cole’s retired pay for the period August 15, 1947, 
to October 31, 1958, inclusive, was computed on the basis of the active 
duty pay of a lieutenant colonel, sixth pay period, with over 30 years 
of creditable service plus authorized percentage increases in such 
retired pay effective May 1, 1952, April 1, 1955, and June 1, 1958. 

That part of the settlement of May 1, 1959, which covers the period 
preceding August 15, 1947, accords with the “re-retirement” concept 
which the Court of Claims originated with respect to the provisions 
of the fourth paragraph of section 15 of the 1942 law. Under that 
concept. Colonel Cole may be considered as having been “re-retired” 
on October 15, 1946, and therefore entitled to receive retired pay 
effective from that date at 75 per centum of the active duty pay of a 
lieutenant colonel, fifth pay period, with over 27 but less than 30 years 
of creditable service. As above indicated, he was allowed retired pay 
on that basis for the period July 29 to August 14, 1947. 

Colonel Cole completed 30 full years of military service on Au- 
gust 14, 1947, for purposes of the “longevity” increase in retired pay 
authorized by the act of March 2, 1903, Ch. 975, 32 Stat. 927, 932, in 
the case of “officers retired on account of wounds received in battle.” 
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The action taken in the settlement of May 1, 1959, was correct, there- 
fore, insofar as it recognized and applied the provisions of the 1903 
statute in Colonel Cole’s case effective from August 15, 1947. The 
settlement was incorrect, however, in computing such retired pay on 
the basis of the active duty pay of a lieutenant colonel in the sixth pay 
period. 

Colonel Cole’s “pay period” status as a retired officer became fixed 
for purposes of the 1903 law on the date of his “re-retirement,” Octo- 
ber 15, 1946. On that date the Pay Readjustment Act of 1942, Ch. 
413, 56 Stat. 359-369, which had become effective as of June 1, 1942, 
was in full force and effect and the first paragraph of section 15, 56 
Stat. 367, 37 U.S.C. 115 (1946 Ed.), in pertinent part provided as 
follows: 

On and after the effective date of this Act, retired officers * * * shall have 
their retired pay * * * computed as now authorized by law on the basis of pay 
provided in this Act, which pay shall include increases for all active duty per- 


formed since retirement * * * in the computation of their longevity pay and 
pay periods. [Italics supplied.] 


Similar provisions were contained in section 17 of the act of June 
10, 1922, Ch, 212, 42 Stat. 632, as amended by the act of May 26, 1928, 
Ch. 787, 45 Stat. 774, 37 U.S.C. 26 (1940 Ed.). Under the explicit 
terms of the statutes in force when Colonel Cole “re-retired” on Octo- 
ber 15, 1946, only “active duty performed since retirement” was cred- 
itable for increase in “longevity pay” or “pay period” purposes in 
recomputing retired pay with the sole exception prescribed in the 1903 
law permitting “officers retired on account of wounds received in 
battle” to receive increases in their “longevity pay” while in an inactive 
status on the retired list. 

The 1903 law has been construed as having no effect on the “pay 
period” status of a retired officer, but as merely authorizing an increase 
in the officer’s “longevity pay.” See decision of May 19, 1928, 7 Comp. 
Gen. 735, in which the purpose underlying establishment of “pay 
periods” for officers in different ranks and grades in the act of June 10, 
1922, was fully discussed and decision of September 3, 1942, 22 Comp. 
Gen. 175, relating to the retired pay status, under the provisions of 
the Pay Readjustment Act of 1942, of the same retired officer. It was 
held in the decision of September 3, 1942, that inactive service on the 
retired list may not be counted under the 1903 law for the purpose of 
advancement in pay period. Specific reference was made therein 
to section 15 of the Pay Readjustment Act of 1942 as follows (see page 
177) : 


Part of this section incorporates the provision of section 17 of the act of June 
10, 1922, as amended by the act of May 26, 1928, 45 Stat. 774, which expressly 
requires period pay to be based upon active duty performed since retirement, 
which necessarily excludes for this purpose inactive service on the retired list. 


Previously, in decision of August 2, 1933, 13 Comp. Gen. 29, it had 
been held that an officer retired for wounds received in battle and 
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hence entitled to the benefits prescribed in the 1903 law may not be 
advanced from one pay period to another except by active duty. 

In Leonard v. United States, 64 Ct. Cl. 384 (1928), there appears 
the following statement (at page 389) : 

The act of 1922 [42 Stat. 625-633] prescribes pay periods and base pay for 
each ; also it provides longevity pay for officers in the active service. Aided by 
the Act of May 8, 1926, it regulates the pay of retired officers, but neither act 
authorizes the retired officer to go from one pay period into another solely 
because of length of time elapsing since his retirement. The advancement from 
one pay period to another can be based only on active service. 

The Supreme Court, on writ of certiorari, upheld the construction 
placed on those statutory provisions, including the act of March 2, 
1903, by the Court of Claims and rejected Leonard’s claim for addi- 
tional retired pay. See 279 U.S. 40 (1929). 

In Frizzell v. United States, 123 Ct. Cl. 387, decided January 8, 1952, 
the plaintiff was granted judgment for increased retired pay com- 
puted as a major with less than 23 years of creditable service for “pay 
period” purposes, that is, as an officer in the fourth pay period (see 
the fourth and fifth paragraphs in 37 U.S.C. 101 (1946 Ed.)) but as 
with over 30 years of creditable service for “longevity pay” as pro- 
vided in the 1903 law. 


It must be concluded, therefore, that effective August 15, 1947, 
Colonel Cole became entitled under the 1903 law to an increase in his 


“longevity pay” as a lieutenant colonel of the fifth pay period—from 
an officer with over 27 to an officer with over 30 years of creditable 
service. He was not entitled, however, to be advanced to the sixth pay 
period and consequently he has been overpaid as follows: 


Amount Amount 

as computed entitled 

(6th Pay (5th Pay 
Period Period) Period) Overpaid 

By GAO Settlement of 5/1/59— 

8/15/47— 4/30/52 $23, 320. 00 $20, 405. 14 $2, 914. 86 
5/ 1/52-— 3/31/55 15, 015. 00 13, 138. 30 1, 876. 70 
4/ 1/55— 5/31/58 17, 280. 12 15, 120. 20 2, 159. 92 
6/ 1/58-10/31/58 2,410. 10 2, 108. 85 301. 25 


Overpayment by GAO $7, 252. 73 


General Accounting Office settlement of May 1, 1959, is revised in 
accordance with the computation above set forth. 


By the Department of the Army, Retired Pay Branch— 
11/ 1/58— 9/30/63 $28, 439. 18 $24, 884. 43 $3, 554. 75 
10/ 1/63— 9/30/64 6, 073. 44 5, 314. 32 759. 12 


Overpayment by Army $4, 313. 87 
Total overpaid 8/15/47 to 9/30/64 $11, 566. 60 
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The correct rate of retired pay due Colonel Cole effective from 
October 1, 1963, is $442.86 per month. Your letter of December 9, 
1964, indicates that he has been paid at that rate effective from October 
1, 1964. You further state that the amount overpaid by the Depart- 
ment of the Army is being liquidated by deductions in Colonel Cole’s 
retired pay at the rate of $100 per month. The amount overpaid 
Colonel Cole in General Accounting Office Settlement of May 1, 1959, 
as above revised, should also be collected. 


Your questions concerning Colonel Cole’s retired pay status are 
answered accordingly. The voucher received with your letter may 
not be paid and hence will be retained here. 

A copy of this decision is being forwarded to the plaintiff’s attor- 
ney, Mr. Harry E. Wood (Emery and Wood, One Farragut Square 
South, Washington, D.C.) who, in letter of January 4, 1965, submitted 
arguments to this Office in support of the sixth pay period payments 
made to Colonel Cole and also presented a claim for sixth pay period 
retired pay effective from October 1, 1964. 


[ B-124046 J 


Medical Treatment—Public—Private Parties—Cost Recovery From 


Third Party Tortfeasors 


The right of the United States created by the act of September 25, 1962, to 
recover from third party tortfeasors the cost of medical and hospital care pro- 
vided injured persons may not be the subject of an administratively ascertained 
indebtedness and involuntary administrative collection from Government em- 
ployees or members of the uniformed services, the act silent as to recovery from 
the current pay of a tortfeasor, prescribed a judicial remedy for determining 
liability and only authorizing the Government io intervene or join in any action 
brought by the injured person, or independently to institute suit against the 
tortfeasor to enforce its right of subrogation or assignment, or both, the deter- 
mination of the legal liability of the tortfeasor is a judicial and not an adminis- 
trative function, and absent the essential means of the administrative tribunal 
established under 37 U.S.C. 1007(c) arriving at a just and correct determina- 
tion of liability between private individuals in personal injury cases which would 


guarantee due process of law, the pay of a member of the uniformed service may 
not be withheld. 


To the Secretary of Defense, April 2, 1965: 


Reference is made to letter of January 26, 1965, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision whether the 
right of the United States to recover medical costs from third party 
tortfeasors (service members) under the act of September 25, 1962, 
Public Law 87-693 (42 U.S.C. 2651) may be the subject of an “admin- 
istratively ascertained” indebtedness and involuntarily recovered from 
the service member tortfeasor. The questions upon which decision is 
requested and a related discussion are set forth in Department of De- 
fense Military Pay and Allowance Committee Action No. 356. 

The act of September 25, 1962, provides that in any case in which 
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the United States is authorized or required by law to furnish hospital, 
medical, surgical, or dental care and treatment to a person who is in- 
jured or suffers a disease under circumstances creating a tort liability 
upon some third person to pay damages therefor, “the United States 
shall have a right to recover from said third person the reasonable 
value of the care and treatment so furnished or to be furnished” and 
“shall, as to this right be subrogated to any right or claim that the 
injured or diseased person, his guardian, personal representative, 
estate, dependents, or survivors has against such third person” to the 
extent of the reasonable value of the care and treatment so furnished 
or to be furnished. The statute further provides that the Govern- 
ment may also require the injured or diseased person “to assign his 
claim or cause of action against the third person to the extent of that 
right or claim.” To enforce such right the statute authorizes the 
United States to “intervene or join in any action or proceeding brought 
by the injured or diseased person” against the third person who is liable 
for the injury or disease or “if such action or proceeding is not. com- 
menced” by him within the time there prescribed, “institute and prose- 
cute legal proceedings against the third person who is liable for the 
injury or disease.” 

The need for legislation to enable the United States to recover from 
third party tortfeasors was established in United States v. Standard 
Oil Co., 332 U.S. 301 (1947), where the United States brought suit 
in a Federal district court against the owner and driver of a truck 
as tortfeasors to recover the amounts expended for hospitalization and 
the pay of a soldier in the Army injured through the driver’s negli- 
gence. The Supreme Court, regarding the Government-soldier rela- 
tion distinctly and exclusively a creature of Federal law, there decided 
that the Government’s basic right to be indemnified should be governed 
by Federal law, even though Congress had not acted affirmatively 
concerning the specific problem, and that, in the absence of legislation 
by the Congress on the subject, the United States is not entitled to 
recover on its claim, since it regarded the matter as primarily one of 
fiscal policy and therefore a proper subject for congressional action 
rather than for the exercise of any creative judicial power as common 
law right in a field properly within Congress’ control as to a matter 
on which Congress had seen fit to take no action. 

As originally introduced, the bill (H.R. 298, 87th Cong.) which 
became Public Law 87-693 provided simply that the United States 
“shall be subrogated to any right or claim that the injured or diseased 
person” has against the third person tortfeasor and required assign- 
ment of his claim to the United States. In order “to enforce such 
right of subrogation or assignment, or both,” it authorized the United 
States to institute legal proceedings in its own name or in the name 
of the injured person or to intervene or join in any action or proceeding 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 603 


brought by the injured or diseased person. The bill was amended by 
the Committee on the Judiciary, House of Representatives, to provide 
that the United States shall have a specific independent right of action 
in its own right to recover from a tortiously liable third person the 
reasonable value of the hospital and medical care and treatment fur- 
nished to the injured or diseased person and conforming changes in 
language were made in subsections 1(b) and 2(b) with respect to 
enforcing its independent right of recovery. See H. Rept. No. 1534, 
87th Cong., 2d Sess., 1-4, and the Supreme Court’s note 5 to its decision 
in the Standard Oil Co. case, 332 U.S. 301, 304. 

The questions presented are as follows: 

1. May the right on the part of the United States to recover for medical costs 
from third party tortfeasors created by the Act of 25 September 1962 (76 Stat. 
593 ; 42 U.S.C. 2651, et seq.) be the subject of an administratively ascertained 


indebtedness with involuntary administrative collection from a service member 
tortfeasor? 


2. If the answer to (1) is in the affirmative, may a tort occurring prior to 
the third party tortfeasor entering the service become the subject of such admin- 
istrative collection procedures after the third party becomes a member? 

3. If the answer to (1) or (2) or both is in the affirmative, must the adminis- 
trative procedures followed in establishing the administratively ascertained 
indebtedness give cognizance to the law of the site of the tortious act in the 
same manner the rules of law would be applied in the event of legal action? 

4. If the answer to (3) is in the negative, may administrative collection action 
be taken even though legal action against the tortfeasor is unsuccessful under 
the statute? 

5. If administrative collection of the indebtedness is otherwise authorized, 
may the United States compromise or waive such claim for the convenience of 
the Government under authority of 42 U.S.C. 2652(b) ? 

It appears clear from the Standard Oil Co. decision that the right 
of the United States to recover from tortiously liable third persons the 
cost of medical and hospital care provided by the United States for 
the injured person did not exist prior to the act of September 25, 1962, 
and therefore any such right as now exists is dependent entirely upon 
that act. That act created a new right in the United States to recover, 
but in establishing the procedure to enforce that new right the statute 
says nothing about recovery by the United States from the current 
pay of a tortfeasor who may be one of its employees or a member of 
the uniformed services, nor does it say anything about the procedure 
to be followed other than judicial proceedings aided by means of 
subrogation or assignment. In order to enforce its right the statute 
provides that the United States may (1) intervene or join in any action 
or proceeding brought by the injured person or (2) independently 
institute and prosecute legal proceedings against the tortfeasor if the 
injured person does not commence any action or proceedings within 
the time prescribed in the statute. Such action may be brought either 
alone in its own name or in the name of the injured person or in con- 
junction with him. 

The determination of legal liability in personal injury cases is 
essentially a judicial rather than an administrative function. While 
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the statute created a new independent right of recovery in the Gov- 
ernment, we see nothing in the statute to warrant a conclusion that the 
Government has greater rights than the injured person and that it can 
step between the tortfeasor and the injured person and recover from 
the tortfeasor by means of a procedure (administrative involuntary 
collection) available exclusively to the Government. It is our view 
that if the Congress had intended that the Government should be able 
to effect recovery against the will of the person concerned through a 
purely administrative proceeding without a judicial determination 
of liability it would have said so and that the conclusion that the 
Congress had so intended here is warranted only if the language of 
the statute clearly indicates such an intent. The statute is silent in 
that respect and the only remedy indicated in the statute is a judicial 
one. As tosuch remedy, it is stated on page 3 of H. Rept. No. 1534 that 
“this subsection [1(b)] sets forth the procedure to be followed by the 
Government in asserting its rights.” 

Not only have no safeguards been established for avoiding injustices 
in an administrative determination of liability as between private 
individuals in personal injury cases, but the essential means of arriving 
at a just and correct determination—the right to subpoena and compel 
the testimony under oath of persons unconnected with the Government 
as witnesses or the production of other competent evidence, the right 
to be represented by legal counsel of one’s own choosing and to cross 
examine adverse witnesses, for example—have not been provided by 
law in administrative proceedings under 37 U.S.C. 1007(c). Compare, 
for example, the provisions of Article 139 of the Uniform Code of 
Military Justice, 10 U.S.C. 939, providing the necessary powers to 
obtain the evidence requisite for a proper determination of the liability 
of military personnel for damage to or wrongful taking of private 
property. It does not appear that an administrative tribunal estab- 
lished under 37 U.S.C. 1007(c) is equipped to obtain the necessary 
evidence under conditions which would guarantee due process of 
law in making a determination of liability in personal injury cases 
and it is believed that a determination of indebtedness under such 
statutory provisions should have no greater legal significance if it is 
based on a finding of liability under the procedure prescribed in Army 
Regulation 25-110, June 25, 1964, implementing Public Law 87-693. 
Although such regulations require the giving of notice to the prospec- 
tive defendant, such procedure seems largely ew parte in character 
since there is no provision for the submission of evidence by such 
defendant or for the holding of a hearing of any kind prior to a 
determination of liability. 

Where Congress hrs intended that current pay be liable to involun- 
tary withholding by the Government, it has provided specific statutory 
authority for that purpose. See, for example, the act of May 26, 1936, 
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Ch. 452, 49 Stat. 1374, as amended, 5 U.S.C. 46b, which authorizes 
withholding from the pay of Government personnel the amount of any 
payment, credit for which has been disallowed in the account of any 
disbursing or certifying officer, and the act of July 15, 1954, Ch. 509, 68 
Stat. 482, 5 U.S.C. 46d, which authorizes such withholding on account 
of erroneous payments of compensation received by military and 
civilian personnel of the Government. 

In view of the foregoing, it is our opinion that the Congress did 
not intend that a determination of liability or of indebtedness for 
personal injury should be made administratively under the provisions 
of 37 U.S.C. 1007(c), which could place a member in the position 
where the only way he could collect his current compensation would 
be by resorting to litigation against the Government. 

Accordingly, question 1 is answered in the negative. In view of 
that answer, no answer to question 2 or 3 is required and question 4 
is answered in the negative. As understood by us, question 5 assumes 
an affirmative answer to question 1. Since that question is answered 
in the negative, question 5 requires no answer. 


[ B-156344 J 


Attorneys—Indigent Defendant Representation—Compensation 
Effect 


Private attorneys who are appointed by the courts pursuant to the Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants and who 
receive compensation for such services may not have such services which are 
rendered to the defendant regarded as services to the United States or as estab- 
lishing an employer-employee relationship with the Government so as to bring 
the individuals within the concept of holding a civilian office and, therefore, 
the Dual Compensation Act is not for application. 


To the Chairman, United States Civil Service Commission, April 2, 
1965: 


Your letter of March 16, 1965, asks our decision whether compen- 
sated services rendered by attorneys and others for defendants under 
the Criminal Justice Act of 1964, 78 Stat. 552, Public Law 88-455, 
approved August 20, 1964, 18 U.S.C. 3006A, might involve the Dual 
Compensation Act, Public Law 88-448, 78 Stat. 484, 5 U.S.C. 3101 note. 

Section 201 of the Dual Compensation Act, 5 U.S.C. 3102, requires, 
with some exceptions, that the retired pay of retired officers of Regular 
components of the uniformed services, holding civilian offices, be 
reduced. Section 301 of the act, 5 U.S.C. 3105, generally limits the 
number of hours for which civilian officers and employees may receive 
basic compensation from more than one civilian office. 

The question presented by you is, therefore, whether attorneys or 
others rendering services within the purview of the Criminal Justice 
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Act of 1964, by virtue of the rendition of such services and the 
acceptance of compensation, hold a civilian office as that term is defined 
in section 101 of the Dual Compensation Act, 5 U.S.C. 3101. 

The Criminal Justice Act of 1964 requires that the provision for 
counsel under the approved plan in each district shall conform to one 
of the following: 

(1) Representation by private attorneys; 

(2) Representation by attorneys furnished by a bar association or a legal aid 

va) iepecddiinthon according to a plan containing a combination of the 
foregoing. 
Attorneys are officers of the court by virtue of their membership in 
the bar. However, they never have been and they could not reasonably 
be regarded as holding office in the judicial branch of the Government 
because of that relationship. As pointed out in your letter the usual 
elements regarded as establishing the employer-employee relationship 
between the Government and an individual are lacking. 

Private attorneys traditionally have served without compensation 
as counsel for indigent defendants upon appointment by a court; and 
we are of the opinion that the mere provision in the act for the pay- 
ment of compensation in such cases, without more, could not operate 
to appoint an attorney to a civilian office of the Government. 

The investigative, expert or other services are obtained by counsel 
on behalf of defendants upon authorization of the courts and such 
services are rendered to a defendant through counsel and not to the 
United States. Consequently, whether the investigative, expert and 
other services be rendered by individuals or organizations we do not 
regard the Dual Compensation Act as being applicable. 

We concur in the view expressed by you that a regulation under 
section 201(e) of the Dual Compensation Act, 5 U.S.C. 3102(e), ex- 
cepting from its provisions retired officers serving as counsel under 
the Criminal Justice Act of 1964 would be misleading and therefore 
undesirable. 

However, we invite your attention to section 8 of the District of 
Columbia Legal Aid Act, 74 Stat. 231, Public Law 86-531, approved 
June 27, 1960. That section exempts volunteer attorneys serving the 
legal aid agency without compensation as counsel in indigent cases 
from the so-called “conflict of interest” statutes in regard to service 
covered by the act. See also in that regard section 2, Public Law 
87-849, 76 Stat. 1126. 

Your letter evidently contemplates situations in which staff at- 
torneys and others holding civilian offices in Government departments 
and agencies will render services within the purview of the Criminal 
Justice Act while on annual leave or on their own time outside their 
regular working hours. Since there may arise in such cases questions 
relating to the conflict of interest statutes or concerning the legal 
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adequacy of the assistance of counsel under Article VI of the amend- 
ments to the Constitution, it may be that you would desire the views of 
the Department of Justice upon those matters. Likewise, there could 
arise in specific cases the question of incompatibility of the particular 
assignment with the officer’s or employee’s regular position with the 
Federal Government. It would seem that the determination in that 
area would rest generally with the particular agency concerned and 
the courts. 


[ B-154459 J 


John F. Kennedy Center for the Performing Arts—Matching Fed- 
eral Appropriations—Conversion of Pledges 


Although to the extent that existing private pledges of gifts in kind to the John F. 
Kennedy Center for the Performing Arts are converted or reduced to cash by the 
Board of Trustees of the Center without creating a corresponding liability 
chargeable to the Center, the cash obtained constitutes the acquisition of funds 
available to meet the “dollar-for-dollar” basis requirement of section 8 of the 
John F. Kennedy Center Act, as indicated by the legislative history of the act, 
for matching the Federal appropriation contained in the Department of the In- 
terior and Related Agencies Appropriation Act, 1965, the determination whether 
a particular arrangement for converting or reducing the pledges to cash that 
does not result in a corresponding liability to the Center complies with, or has 
been authorized by the John F. Kennedy Center Act must await the formulation 
and presentation of a specific plan. 


To the Chairman of the Board of Trustees, John F. Kennedy Center 
for the Performing Arts, April 6, 1965: 


Letter dated March 18, 1965, from the General Counsel of the John 
F. Kennedy Center for the Performing Arts (Center), concerns a 
question which has arisen in connection with matching all or part of 
the Federal appropriation of not to exceed $15.5 million for the Center 
prior to July 1, 1965, as required by pertinent law. 

The John F. Kennedy Center Act (formerly the National Cultural 
Center Act) 72 Stat. 1698, as amended by Public Law 88-260, 78 Stat. 
4, provides, in part, as follows: 

SEC. 8. There is hereby authorized to be appropriated to the Board for use 
in accordance with this Act, amounts which in the aggregate will equal gifts, 
bequests, and devises of money, securities, and other property, held by the Board 
under this Act, except that not to exceed $15,500,000 shall be appropriated 
pursuant to this section. 

The following explanation of the above provision of law appears on 
pages 3 and 4 of H. Rept. No. 1050, 88th Cong., 2d Sess. : 

Fourth: Appropriations are authorized to be made which in the aggregate will 
equal gifts, bequests, and devises held by the Board. These appropriations are 
to match on a dollar-for-dollar basis private contributions and Federal expendi- 
tures for this purpose are limited to $15,500,000. Pledges are not to be considered 
as having been received or held by the Board for purposes of matching by the 


Federal Government until such time as those pledges are reduced to money or 
other assets actually held by the Board. 


The authorized appropriation is included in the Department of the 


794-032 O-66—41 
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Intericr and Related Agencies Appropriation Act, 1965, Public Law 
88-356, 78 Stat. 273, 289, and reads as follows: 

For expenses, not otherwise provided, necessary to enable the Board of 
Trustees of the John F. Kennedy Center for the Performing Arts to carry out 
the purposes of the Act of September 2, 1958 (72 Stat. 1698), as amended, includ- 
ing construction, such amounts which in the aggregate will equal gifts, bequests, 
and devises of money, securities, and other property, received by the Board for 
the benefit of the John F. Kennedy Center for the Performing Arts prior to July 
1, 1965, and available or used for expenditures directly incident to the planning, 
contracting, and construction of the Center: Provided, That the total amount 
appropriated by this paragraph shall not exceed $15,500,000. 

It is clear from the above-cited statutes and the legislative histories 
thereof that the $15.5 million appropriation is available for the pur- 
pose set forth therein, only to the extent that matching contributions 
are available from non-Federal sources and that pledges may not be 
used for matching purposes until reduced to cash or other assets and 
held by the Board. In other words the appropriation may be used 
only to match on a dollar-for-dollar basis private contributions col- 
lected or held by the Board. 

The General Counsel states that some of the pledges rather than 
being money, are pledges of gifts in kind, such as marble, cement, 
aluminum ingots, an organ, etc. The General Counsel states the fi 
nancial statements of the Center show that as of March 12, 1965, “the 
Center needs $661,000 to match the Federal grant (including the 
Italian marble pledge)”; and that the outstanding pledges as of 
March 12 amount to $3,629,530.92. He advises that the Board of 
Trustees is diligently continuing to raise the matching funds and more, 
and have every prospect of matching the appropriation by July 1, 
1965. The Genera] Counsel states, however, that it was deemed ad- 
visable to take the precautionary step to seek to convert or reduce the 
unredeemed pledges to money in the event that conveyance of title to 
gifts in kind (marble, cement, organ, etc.), more than sufficient to 
meet the matching obligation, cannot be arranged. 

Weare advised that at the Annual Meeting of the Board of Trustees 
of the Kennedy Center, held December 2, 1964, the following resola- 
tion was passed : 

“RESOLVED: That the Board hereby delegates to its Executive Committee 
the authority to take such steps as may be necessary, including the reduction or 
conversion of the pledges to cash, and leaves the method of doing so to the 
Executive Committee provided it does not exceed the properly delegated author- 
ity of the Board as set forth in the Act and the By-laws.” 

In connection with the matter the General Counsel presents to us 
the following question : 

* * * Do you concur in my opinion that any arrangement whereby some or 
all of the existing pledges were converted or reduced to cash which did not result 
in any corresponding liability chargeable to the Center, would satisfy the pro- 
visions of H.R. Report 1050 and constitute the acquisition of matching funds? 
He states that the officers of the Center are exploring methods of 


achieving this end, assuming its general acceptability; and that when 
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a specific plan has been agreed upon, it will be immediately communi- 
cated to us for our specific opinion. Pending a specific plan, however, 
our opinion and advice is requested as to the question raised above. 

In our opinion there is no question but that to the extent that exist- 
ing pledges are converted or reduced to cash by the Board without 
creating a corresponding liability chargeable to the Center, the cash 
obtained by the Board thereby would constitute the acquisition of 
funds available to match the Federal appropriations contained in 
Public Law 88-355. However, pending your formulation of a specific 
plan, we express no opinion as to whether “any arrangement” for con- 
verting or reducing the pledges to cash not resulting in any corre- 
sponding liability to the Center would otherwise be in compliance with, 
or authorized by, the John F. Kennedy Center Act. 

The question presented is answered accordingly. 


[ B-154637 J 


Statutes of Limitation—Claims—Transportation—Foreign Com- 
merce—Household Effects 

The claim for transportation charges, waived by the motor carrier contracting 
to transport a shipment of household goods from overseas in through container 
service, by an unregulated carrier (forwarder), not a party to the Military Rate 
Tender on which the charges are based, filed more than 3 years after the date 
of delivery is barred by section 322 of the Transportation Act of 1940, as amended, 
49 U.S.C. 66, delivery by the forwarder as agent, although directing payments 
to be made to its assignee, or waiver by the regular carrier of the transportation 
charges not conferring a greater right on the forwarder than the bill of lading 
contract provided, and even if authorized to bill in its own name, payment may 
not be allowed the forwarder, the 3-year limitation for filing claim for transpor- 
tation charges prescribed by section 322, applying as well to the foreign segment of 
shipments moving under through Government bills of lading, the rules and pro- 
cedures governing the interstate operation of household goods carriers applying 
when a regular carrier subjects itself to the Interstate Commerce Act. 


To Alan F. Wohlstetter, April 6, 1965: 


We refer to your request that we review the determination of our 
Transportation Division that a claim (our No. TK-769194) for 
transportation charges of $808.25, by Container Transport Interna- 
tional, Inc., is barred from consideration here by the 3-year statute of 
limitations in section 322 of the Transportation Act of 1940, as 
amended, 49 U.S.C.A. 66. 

The original claim and supporting papers were returned with the 
Transportation Division’s letter of November 29, 1963, notifying Con- 
tainer Transport International, said to be an exempt freight for- 
warder, that the claim was barred. The record consists of copies of bill 
No. 87795, Government bill of lading No. WY-9307679, and a waiver 
of the transportation charges due on the bill of lading, executed by 
Paul Arpin Van Lines, Inc., in favor of Container Transport Inter- 
national. 
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The claim arises from bill of lading No. WY-9307679 which repre- 
sents a contract with Paul Arpin Van Lines to transport a shipment 
of household goods in through container service at rates provided in 
Military Rate Tender I.C.C. No. 17, published by Movers’ and Ware- 
housemen’s Association of America, Inc., Agent, from Yokohama, 
Japan, to Fort Devens, Massachusetts. A notation on the bill of 
lading reads: “SIT [storage in transit] AUTHORIZED 90 DAYS 
AT DESTINATION.” The consignee’s certificate of delivery on 
the bill of lading shows that on July 29, 1960, the shipment was de- 
livered at Fort Devens by Container Transport International, ap- 
parently in the capacity of agent for Paul Arpin Van Lines, the con- 
tracting carrier. Bill No. 87795 shows that the shipment moved out 
of storage at destination on July 29, 1960, the date of delivery. 

The claim for the transportation charges on the shipment was re- 
ceived in the General Accounting Office on September 3, 1963, more 
than three years after July 29, 1960, the date of the accrual of the 
claim—see Group v. United States, 125 Ct. Cl. 135 (1953)—and our 
Transportation Division returned it to the carrier because it was 
barred by section 322 of the Transportation Act of 1940, as amended, 
49 U.S.C.A. 66. 

In urging reversal of the Transportation Division’s determination, 
you allege that your client is an unregulated carrier (forwarder) not 
having tariffs on file with the Interstate Commerce Commission or 
the Civil Aeronautics Board and thus not subject to the 3-year limita- 
tion. We do not believe that Container Transport International is 
entitled to payment because (1) it is not authorized to submit the bill 
for the applicable charges, and (2) even if properly billed as agent 
for Paul Arpin Van Lines, payment would be barred by the 3-year 
limitation. 

This claim for transportation charges arises from the Government 
bill of lading which represents a contract with Paul Arpin Van Lines, 
a regulated carrier, in fact the only carrier shown in the routing block 
on the bill of lading. The fact that Container Transport Interna- 
tional, an unregulated carrier, is shown in the consignee’s certificate 
of delivery, or that Paul Arpin Van Lines waived its right to the 
transportation charges on the bill of lading, does not give Container 
Transport International any greater rights than the bill of lading 
contract conferred on Paul Arpin Van Lines, whose tender (I.C.C. 
No. 17) is used as the basis for computing the billed charges. That 
tender does not list Container Transport International as a party and 
the forwarder’s function in this instance was as an agent for Paul 
Arpin Van Lines. The bill involved is not submitted by the forwarder 
as agent for the motor carrier; instead, it improperly shows that pay- 
ment is to be made to the Broad Street Trust Company, as assignee 
of the forwarder. We note incidentally that an assignment would not 
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be valid in this instance because the amount involved is less than 
$1,000 (31 U.S.C. 203) but no instrument of assignment is with our 
record. 

Even if we assumed that other legal conditions were satisfied, and 
that Container Transport International was authorized to bill in its 
own name, payment could not be allowed. In our decision of Decem- 
ber 2, 1963, B-151883, copy enclosed, we held that claims by regulated 
carriers for freight charges on the foreign segment of shipments 
moving between points in the United States and in West Germany 
on through Government bills of lading were subject to the 3-year 
limitation in section 322 of the Transportation Act of 1940 which, 
among other things, applies to common carriers subject to the Inter- 
state Commerce Act (49 U.S.C. 1, e¢ seg.). The same conclusion 
would be applicable to a claim by or for Paul Arpin Van Lines in 
the present matter. The motor carrier subjected itself to the Inter- 
state Commerce Act by engaging in a pattern of dealings with the 
Government which contemplated the application of rules and pro- 
cedures ordinarily governing the interstate operation of household 
goods carriers. 

In these circumstances we affirm the determination by our Trans- 


portation Division that Container Transport International’s claim for 
$808.25 is not allowable. 


[ B-156346 J 


Family Allowances—Separation—Type 2—Temporary Duty—Re- 
turn for Overnight Stay 


A Navy officer whose qualifying period of 30 days or more temporary duty aboard 
ship for payment of the family separation allowance prescribed by 37 U.S.C. 
427(b) (3) is interrupted when his ship enters San Diego harbor for an over- 
night stay, and granted liberty he visits his family at his home in the San Diego 
area, is not entitled to a family separation allowance, notwithstanding the of- 
fleer completed 31 days temporary duty and that his home may or may not be 
located within the physical boundaries of his permanent duty station, the officer’s 
dependents having resided near his temporary duty station during the period 
the vessel to which he was assigned was in the San Diego harbor, the officer may 
not be regarded as having been on temporary duty away from his permanent 
station for a continuous period of more than 30 days within the meaning of sec- 
tion 427(b) (3), and he is not entitled to a family separation allowance. 


To W. L. Pierce, Department of the Navy, April 6, 1965: 


There has been received by second indorsement of the Comptroller 
of the Navy dated March 16, 1965, your letter dated January 28, 1965, 
requesting an advance decision as to the legality of crediting the pay 
account of Alphonso Simmons, AMS 3, USN, with a family separa- 
tion allowance under the circumstances disclosed. The request has 
been assigned Submission No. DO-N-833, by the Military Pay and 
Allowance Committee, Department of Defense. 

Pursuant to orders issued September 30, 1964, by the Commanding 
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Officer, Light Photographic Squadron Sixty-Three, U.S. Naval Air 
Station, Miramar, California, Mr. Simmons was ordered, among 
others, to temporary additional duty aboard the U.S.S. Midway 
(CVA-41), at U.S. Naval Air Station, Alameda, California, to report 
on or about October 5, 1964. You state that on October 29, 1964, fol- 
lowing operations at sea, the Midway entered San Diego harbor for an 
overnight stay and that the crew members, including Simmons, were 
granted liberty, thus providing him with the opportunity to visit his 
family at his home in the San Diego area. You say further that on 
October 30, 1964, the vessel departed with the member on board for 
further operations at sea, at the conclusion of which the vessel re- 
turned to Alameda, California. On November 6, 1964, the member’s 
temporary additional duty was completed and he returned to his duty 
station at Miramar Naval Air Station. 

The member was away from his permanent station for 33 days, Oc- 
tober 5 to November 6, inclusive, and as your letter points out, the 
period of his deployment on board the vessel actually encompassed 31 
complete days. However, you request a decision as to whether the 
return of the Afidway to the area of the member’s permanent duty sta- 
tion during the 31-day period served to disqualify the member for 
family separation allowance entitlement. 

Section 427(b) (3) of Title 37, U.S. Code, authorizes payment of a 
family separation allowance of $30 a month to certain members 
entitled to basic allowance for quarters if: 


(3) he is on temporary duty away from his permanent station for a continu- 
ous period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 


To qualify under such provision the member must be on temporary 
duty away from his permanent station for a continuous period of more 
than 30 days and his dependents must not reside at or near his tempo- 
rary duty station. While there may be some doubt that the member 
actually returned to his duty station to break the continuity of absence 
from his permanent station when he visited his family on October 29 
since it is not clear whether his home in San Diego was located within 
the physical boundaries of the duty station, it is clear that the mem- 
ber’s dependents resided near his temporary station (the U.S.S. Mid- 
way) during the period the vessel was in San Diego Harbor. In that 
circumstance, it is our view that he may not be regarded as having 
been on temporary duty away from his permanent station with his 
dependents not residing at or near his temporary duty station for a 
continuous period of more than 30 days within the meaning of clause 
(3) of section 427(b) so as to entitle him to a family separation al- 


lowance for the period involved. Compare 43 Comp. Gen. 755, and 44 
Comp. Gen. 324. 
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Accordingly, payment of the allowance is not authorized. The 
Military Pay Order and the supporting papers will be retained here. 


[ B-155937 J 


Pay—Retired—Active Duty—Without Pay—Allowances v. Retired 
Pay 


When a member of a Reserve component of the uniformed services who is receiv- 
ing disability compensation by reason of prior military service is ordered, pur- 
suant to 10 U.S.C. 683(a), to perform training or other duty without pay, he is 
entitled to the transportation, and quarters and subsistence benefits prescribed 
by 37 U.S.C. 1002(b) in addition to his disability retirement, the requirement of 
10 U.S.C. 684(a) that members elect either the payments incident to earlier 
military duty, or the pay and allowances authorized by law—‘compensation” 
that includes travel or other expenses, and subsistence and quarters—for current 
active duty, not being for application, the allowances for travel to and from a 
training station, and the subsistence and quarters benefits authorized under 37 
U.S.C. 1002(b) for reservists ordered to duty without pay at rates fixed by the 
Secretary concerned, which may or may not be the same rate that is provided 
by law, not constituting either pay or allowances, and as they are not “com- 
pensation” within the meaning of 10 U.S.C. 684(a), the reservist is entitled to 
both disability retirement and 37 U.S.C. 1002(b) allowances. 


To the Secretary of Defense, April 7, 1965: 


Further reference is made to letter of January 14, 1965, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to whether a member of a Reserve component who performs train- 
ing or other duty without pay under 10 U.S.C. 683(a) is entitled to the 
allowances authorized by 37 U.S.C. 1002(b) in addition to the dis- 
ability compensation to which he is entitled by reason of his prior 
military service. The question presented is set forth and discussed 
in Committee Action No. 355 of the Department of Defense Military 
Pay and Allowance Committee. 

Section 683(a) of Title 10, U.S. Code, authorizes Reserve members 
to perform active duty without pay. Section 684(a) of Title 10 pro- 
vides that a Reserve member who because of his earlier military serv- 
ice is entitled to a pension, retired or retainer pay, or disability 
compensation and who performs duty for which he is entitled to com- 
pensation, may elect to receive for that duty either (1) the payments 
to which he is entitled because of his earlier military service; or (2) 
if he specifically waives those payments, the pay and allowances 
authorized by law for the duty that he is performing. 

Public Law 844, 81st Cong., 64 Stat. 1067, from which the cited 
provisions in 10 U.S.C. 684(a) were derived, provided that a member 
of any of the Reserve components of the military services entitled to 
draw pension, retainer pay, disability allowance, disability compen- 
sation, or retired pay from the Government by virtue of prior military 
service may elect, with reference to periods of active duty, active duty 
for training, drill, training instruction, or other duty for which he 
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may be entitled to receive “compensation” pursuant to any provisions 
of law, to receive either “the compensation for such duty, which, when 
authorized by law, shall include travel or other expenses incident 
thereto, and subsistence and quarters, or commutation thereof,” or the 
payments to which entitled because of earlier service, but not both. It 
seems clear, therefore, that a reservist entitled to payments because of 
earlier military service who is ordered to perform duty for which he is 
entitled to receive full pay and allowances may not, under the provi- 
sions of 10 U.S.C. 684(a), receive such payments in addition to his 
pay or allowances. 

In the discussion in Committee Action No. 355 it is stated that the 
travel allowances and commutation rates for subsistence and quarters 
prescribed by the various services under authority of the provisions of 
37 U.S.C. 1002 for members ordered to training duty without pay 
would appear to be in the nature of a reimbursement for necessary 
expenses incurred incident to that duty rather than as compensation 
for the performance of the duty. Doubt is expressed, therefore, that 
a member who is provided transportation and quarters and subsistence 
benefits under 37 U.S.C. 1002 while performing training duty for 
which he is not entitled to “pay and allowances” is to be viewed as per- 
forming duty for which he is entitled to “compensation” for the pur- 
pose of the provisions of 10 U.S.C. 684(a). 

Section 1002 of Title 37, U.S. Code, provides, in pertinent part, as 


follows: 

(a) A member of the National Guard, or of a reserve component of a uni- 
formed service, may, with his consent, be given additional training or other 
duty as provided by law, without pay, as may be authorized by the Secretary 
concerned. 

(b) A member who performs training or other duty without pay under sub- 
section (a) of this section may, in the discretion of the Secretary concerned, 
be authorized the travel and transportation allowances prescribed by section 
404(a)-—(d), and (f), of this title for travel performed to and from that training 
or duty, and, during the performance of that training or duty, be furnished with 
subsistence and quarters in kind or commutation thereof at a rate to be fixed 
by the Secretary concerned. 

The quoted provisions of 37 U.S.C. 1002 are applicable only to mem- 
bers who are performing duty without pay and under the provisions 
of 37 U.S.C. 402 and 403 a member who is not entitled to basic pay 
is not entitled to the subsistence and quarters allowances authorized 
by those sections. The statute does not confer any entitlement to traus- 
portation, quarters and subsistence on the members concerned but au- 
thorizes the Secretary in his discretion to furnish the members travel 
and transportation allowances to and from his training duty station 
and quarters and subsistence benefits “at a rate to be fixed by” him. 
In the discretion of the Secretary the “rate” may or may not be the 
same as is fixed by law for a member performing training duty in a 
full pay status. It is our view that such limited benefits do not con- 


stituite either pay or allowances for the performance of the training 
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duty and that Congress did not intend them to be considered as “com- 
pensation” within the meaning of 10 U.S.C. 684(a). 
Accordingly, the question presented is answered in the affirmative. 


[ B-156215 J 


Subsistence—Per Diem—Military Personnel—Quarters and Mess- 
ing Facilities Furnished—Per Diem In Lieu 

The authority provided by 37 U.S.C. 1002(b) to pay members of the National 
Guard, or of a Reserve component of a uniformed service performing training 
or other duty without pay, travel and transportation allowances to and from 
the training or duty and to furnish them subsistence and quarters in kind, or 
commutation thereof, at a rate fixed by the Secretary of the military depart- 
ment concerned may not be exercised to amend the Joint Travel Regulations 
to prescribe entitlement to the payment of per diem allowances at rates pro- 
vided under paragraphs 4205-3 and 4256-3 for those members who are not 
furnished quarters and/or mess while performing duty without pay at locations 
other than at their primary duty stations, the Secretaries’ discretionary au- 
thority extending only to furnishing subsistence and quarters in kind, or com- 
mutation thereof, and “commutation” meaning a fixed sum in lieu of rations 
and quarters in kind, a per diem payment—a temporary allowance payable on 


a daily basis and varying in accordance with the expenses incurred—may not 
be authorized. 


To the Secretary of the Air Force, April 9, 1965: 


By letter dated February 19, 1965, the Per Diem, Travel and Trans- 
portation Allowance Committee forwarded letter of February 15, 
1965, from the Assistant Secretary of the Air Force, requesting deci- 
sion whether the Joint Travel Regulations may be amended to pre- 
scribe entitlement to the payment of per diem allowances at rates 
shown in paragraphs 4205-3 and 4256-3 of such regulations, as appli- 
cable, for members of the National Guard or of a Reserve component 
of a uniformed service, during the performance of active training or 
other duty without pay at locations other than their primary duty 
stations. The request has been assigned PDTATAC Control No. 65-9. 

In his letter, the Assistant Secretary states that when members of 
the National Guard, or of a Reserve component of a uniformed service, 
are assigned to active duty training without pay or active dyity with- 
out pay, such assignments frequently involve duty, usually of short 
duration, at more than one location, and in some instances Government 
quarters and/or mess are not available in connection with such duty. 
The Assistant Secretary points out that under the provisions of the 
pertinent statute, 37 U.S.C. 1002(b), authority is clearly provided for 
the payment of per diem allowances for the days of travel to and 
from such duty. However, with respect to the performance of train- 
ing or duty at the temporary duty stations away from the primary 
duty station, he questions whether implementing regulations are re- 
stricted to direct the payment of a fixed amount for quarters and for 
subsistence or whether existing regulations might be amended to pro- 
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vide for per diem allowances during the performance of such duty 
at locations other than the primary duty station at rates provided in 
the cited provisions of the Joint Travel Regulations. 

The pertinent statute, 37 U.S.C. 1002, provides as follows: 

§ 1002. Additional training or duty without pay: Reserves and members of 
National Guard. 

(a) A member of the National Guard, or of a reserve component of a uni- 
formed service, may, with his consent, be given additional training or other 
duty as provided by law, without pay, as may be authorized by the Secretary 
concerned. 

(b) A member who performs training or other duty without pay under sub- 
section (a) of this section may, in the discretion of the Secretary concerned, 
be authorized the travel and transportation allowances prescribed by section 
404(a)—(d), and (f), of this title for travel performed to and from that training 
or duty, and during the performance of that training or duty, be furnished 
with subsistence and quarters in kind or commutation thereof at a rate to be 
fixed by the Secretary concerned. 

Under such provisions members performing training or other duty 
without pay may be furnished travel and transportation allowances 
only for travel performed “to and from” that training or other duty 
and it seems reasonably clear that the term “to and from” has refer- 
ence to travel from the member’s home or place from which ordered 
to duty to his primary duty station and return. Hence, for other than 
travel to and from training or other duty under such provisions, the 
Secretary’s discretionary authority extends no further than to author- 
ize the furnishing of subsistence and quarters in kind or a commutation 
thereof at a rate to be fixed by him for the purpose. The term “com- 
mutation” long has had a fixed and definite meaning when used in 
this respect. It is the allowance and payment of a fixed sum in lieu 
of furnishing the subsistence and quarters in kind or reimbursing the 
actual cost of those items in case they cannot be furnished in kind. 
The commiutation is fixed and payable regardless of the amount of 
expense actually incurred, or whether any expense is in fact incurred. 
1 Comp. Gen. 575, 577. 

The per diem allowances set forth in paragraphs 4205-3 and 4256-3 
of the Joint Travel Regulations, however, do not constitute a payment 
in lieu of rations and quarters in kind but are established on the basis 
of the estimated cost of subsistence or lodging and other necessary 
incidental expenses related thereto while in a travel status. They are 
temporary allowances payable on a daily basis and the per diem rate 
may vary in accordance with the expenses incurred. In such circum- 
stances and since the amount of per diem is not fixed on the basis of 
the value of any subsistence or quarters which may be furnished in 
kind, we do not believe a per diem allowance may be considered to be 
the commutation of subsistence and quarters authorized by the statute. 
Accordingly, it is our view that an amendment to the Joint Travel 
Regulations to prescribe entitlement to the per diem allowances under 
paragraphs 4205-3 and 4256-3 on the basis proposed would not be a 
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proper exercise of the authority of the Secretaries under the quoted 
provisions of 37 U.S.C. 1002. 
The question presented is answered in the negative. 


[ B-156287 J 


Unions—Federal Service—Employee Expense Reimbursement 


‘mployee representatives of employee organizations who are required to travel 
and to perform duty outside their regular tours of duty in connection with 
negotiations under the employee-management Executive Order No. 10988 may 
not, in the absence of legislation, have such travel or overtime duty regarded 
as official business for purposes of reimbursing the employees for travel expenses 
or for payment of overtime compensation. 


To the Secretary of the Interior, April 9, 1965: 


We refer to the letter of your Assistant Secretary for Administra- 
tion, dated March 8, 1965, concerning the travel and overtime per- 
formed by certain employees of the Department of the Interior in 
connection with their acting as employee representatives (negotiators) 
in formal employee-management negotiations conducted under the 
provisions of Executive Order No. 10988 of January 17, 1962. It is 
understood that the employees concerned are the chosen representatives 
of employee organizations in addition to and apart from their normal 
positions within the Department. 

You say that in carrying out the policies enunciated in Executive 
Order No. 10988, pertaining to employee-management cooperation in 
the interest of increased efficiency and effective conduct of public busi- 
ness, questions have arisen (1) whether employee representatives may 
be reimbursed for travel expenses they incur in connection with nego- 
tiations which are conducted at places other than their official duty 
stations, and (2) whether they may be paid overtime compensation 
for the overtime hours they are required to spend in formal negotia- 
tions with management representatives. 

The preamble of Executive Order No. 10988 contains the following 
expression of executive views concerning employee-management coop- 
eration in the Federal service : 


WHEREAS participation of employees in the formulation and implementation 
of personnel policies affecting them contributes to effective conduct of public 
business ; and 

WHEREAS the efficient administration of the Government and the well-being 
of employees require that orderly and constructive relationships be maintained 
between employee organizations and management officials; and 

WHEREAS subject to law and the paramount requirements of the public 
service, employee-management relations within the Federal service <hould be 
improved by providing employees an opportunity for greater participation in the 
formulation and implementation of policies and procedures affecting the condi- 
tions of their employment ; and 

WHEREAS effective employee-management cooperation in the public service 
requires a clear statement of the respective rights and obligations of employee 
organizations and agency management : 

NOW THEREFORE * * * 
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The Executive order then goes on to prescribe procedures under which 
the executive agencies must grant recognition to employee organiza- 
tions for the purpose of consulting and negotiating with them on 
matters relating to conditions of employment. Section 9 of the Execu- 
tive order in regard to the utilization of official time for consultations 
and negotiations is as follows: 


Solicitation of memberships, dues, or other internal employee organization 
business shall be conducted during the non-duty hours of the employees con- 
cerned. Officially requested or approved consultations and meetings between 
management officials and representatives of recognized employee organizations 
shall, whenever practicable, be conducted on official time, but any agency may 
require that negotiations with an employee organization which has been accorded 
exclusive recognition be conducted during the non-duty hours of the employee 
organization representatives involved in such negotiations. 

Our view is that payments of traveling expenses and overtime com- 
pensation to employee representatives (negotiators) of employee 
organizations is not contemplated under Executive Order No. 10988. 
While section 9 of the order recognizes that negotiations and consulta- 
tions may be conducted on official time it also states that an agency 
may require that negotiations be conducted during the “non-duty 
hours” of the employee organization representatives involved in such 
negotiations. We believe the latter is indicative that time spent by 
employee representatives in negotiations for their organizations out- 
side the regular tour of duty is not to be regarded as official business 
of the Government. As reflected in the Executive order such negotia- 
tions may contribute to the effective conduct of public business, but 
we cannot agree that the negotiation duties rendered by an employee 
representative are official duties or business rendered on behalf of the 
United States. On the contrary it would seem that such negotiations 
by employee representatives are primarily in the interest of the 
employee organization. 

The fact that employee representatives may be permitted to par- 
ticipate in consultations and negotiations during official duty hours is 
not controlling. It might be that the time so occupied is in the nature 
of administrative leave. 

We note that the Executive order fails to indicate whether the 
representative of an employee organization must be an employee of 
the United States or of the agency concerned. Assuming that a non- 
employee could function as the representative of an employee organi- 
zation under the order (or even an employee of another department 
of the Government) then the problems which would occur in such 
event would be further support for the view that payment of traveling 
expenses and overtime compensation by the Government was not 
intended. 

We are of the opinion that in the absence of legislation, traveling 
expenses and overtime compensation in the related circumstances are 
not payable from Government funds. 
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[ B-156315 J 


Trailer Allowances—Civilian Personnel—Separate Shipments of 
Household Effects, Etec., and House Trailer 

A utility house or shed containing garden and miscellaneous tools, outdoor 
furniture, etc., that is not attached to the privately owned house trailer used as 
a residence by a civilian employee transferred under orders authorizing the 
transportation of household goods and personal effects is not an integral part 
of the trailer and under section 6 of the Bureau of the Budget Circular A-56, 
governing the payment for transporting a house trailer by a commercial carrier, 
the employee may not be reimbursed the expenses incurred to transport, load, 
and unload the utility house, and the regulations specifically excluding from the 
reimbursable allowance the cost of preparing a trailer for movement and the 
charges designated in tariffs as “Special Services”, as well as the cost to trans- 
port household goods or personal effects not carried in a trailer, the employee is 
not entitled to reimbursement for the “set-up” charges incurred to prepare his 
trailer for shipment, nor for the cost of moving items not hauled in the trailer. 


To H. C. Ager, United States Department of Agriculture, April 9, 
1965: 


This refers to your letter of February 25, 1965, reference 6540, with 
enclosures, requesting our decision as to the propriety of certifying 
for payment the voucher therewith submitted in favor of Mr. Jerald 
L. Baker for $25. The voucher represents reimbursement of expenses 
for the transportation, loading and unloading of a utility house or 
shed. 

Mr. Baker was transferred from Santa Barbara, California, to San 
Bernardino, California, on or about November 23, 1964, under travel 
authorization dated November 6, 1964. Transportation of household 
goods and personal effects was authorized. You say that Mr. Baker 
elected to transport his house trailer and was reimbursed for the 
transportation of a privately owned house trailer for use as a residence. 
The claim for reimbursement for the transportation of the utility 
house was originally disallowed because such transportation was not 
specifically provided for in Public Law 87-776, 5 U.S.C. 73b-1, which 
provides for the payment of commercial transportation of a house 
trailer or mobile dwelling. The combined payment would not exceed 
the maximum payment authorized under the above-mentioned statute. 
The utility house contained garden tools, outdoor furniture, and was in 
general used as a storage space for miscellaneous tools and clothing. 
You request information whether the utility house could be considered 
a component part of the house trailer essential for the maintenance of 
a comfortable home. 

Regulations governing the payment for the transportation of house 
trailers are contained in section 6 of Bureau of the Budget Circular 
No. A-56, as revised, effective October 9, 1962, and provide in part as 
follows: 


6.1 Eligibility for allowances. 


a. An employee who is entitled to transportation of his household goods and 
personal effects under sections 1 and 2, 3, 5, or 7 of these regulations shall, 
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in lieu of such tranaportation, be entitled to an allowance, as provided in this 
section, for the transportation of a house trailer for use as a residence. 
+ . s * - * o 


6.3 Computation of allowances. 


a. When a trailer is transported by a commercial carrier, 

(1) The allowance shall include the carrier’s charges for actual transporta- 
tion of the trailer in an amount not exceeding the applicable tariff as approved 
by the Interstate Commerce Commission or similar State regulatory body for 
movement of a trailer of the size and type involved for the distance involved, 
computed as provided in subsection 6.2. 

* * * - * 6 o 


(3) Allowances shall not include costs of preparing trailers for movement, 
maintenance, repairs, storage, insurance for valuation of trailers above carriers’ 
maximum responsibility, nor charges designated in the tariffs as “Special 
Service.” [Italics supplied.] 


Section 1.2f of the above-cited regulations defines “house trailer” 
as all types of mobile dwellings constructed for use as a residence and 
designed to be moved overland, either self-propelled or by towing. We 
are of the view that those items which are fastened to a house trailer 
so as to become an integral part of the trailer are considered as part 
of the trailer. Under the related circumstances we do not regard the 
utility house (shed) here involved as an integral part of the trailer 
and the voucher which is returned herewith, with related papers, may 
not be certified for payment. 

You request information whether the claimant would be entitled 
to reimbursement of “set up” charges which included unblocking and 
blocking the trailer, taping and blocking furniture and drawers and 
disconnecting and connecting the sewer and wiring facilities. You 
also request information whether it would be proper to pay a claim, 
falling within the maximum payment allowable, that involved an 
additional expense for the movement of such items as a lawn mower, 
freezer, and outdoor furniture that could not be hauled inside the 
trailer. Itisnoted from the file that the claim for the “set up” charges 
has been disallowed and we assume that you have a reclaim before 
you for these charges as well as a claim for the transportation of items 
which could not be carried in the trailer. On this basis we will answer 
your questions. 

It is noted under section 6.3(3) of the above-cited regulations that 
when a trailer is transported by a commercial carrier the allowance 
shall not include costs of preparing trailers for movement nor charges 
designated in tariffs as “Special Service.” The applicable tariff 
(MF-I.C.C. No. 10) under “Special Service” covers, among other 
things, unblocking and blocking trailers, connecting and disconnecting 
utilities and packing and unpacking household contents. Thus, the 
cost of the “set up” charges is specifically excluded by section 6.3(3) 
quoted above. 

Section 6.la of the regulations prohibits the transportation, at 
Government expense, of household goods or personal effects that were 
not carried in a house trailer transported at Government expense. 
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[ B-130765 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Training or School Assignment—Excess of Twenty Weeks 

Enlisted members in the Naval Reserve ordered from civilian life to combined 
courses of instruction approximating 25 weeks, 18 weeks at an officer candidate 
school and upon graduation as a commissioned officer to 7 weeks of continued 
instruction at the same location under orders providing for subsequent perma- 
nent duty aboard ship, are not entitled to per diem payments as though assigned 
to temporary duty by virtue of the fact that due to the length of the combined 
courses of instruction, the duty station at which the instructions were given 


is regarded as the permanent station of the members incident to which no per 
diem is payable. 


To the Secretary of the Navy, April 12, 1965: 


Further reference is made to letter dated February 3, 1965, from the 
Assistant Secretary of the Navy requesting a decision as to the pro- 
priety of payment of per diem to graduates of the U.S. Naval Officer 
Candidate School at Newport, Rhode Island, who have been com- 
missioned as officers, for temporary duty under instruction at the 
U.S. Naval Justice School at Newport pursuant to orders which name 
a subsequent permanent duty station away from Newport, the mem- 
bers involved having been ordered as enlisted members in the U.S. 
Naval Reserve to the U.S. Naval Officer School from civilian life. 
The request was assigned PDTATAC Control No. 65-8 by the Per 
Diem, Travel and Transportation Allowance Committee. 

It appears that payments of per diem for the temporary duty at 
Newport have been made and, subsequently, pay authorizations have 
been issued to recover the amounts paid. Asan example, the Assistant 
Secretary furnished papers covering payment to and recovery of such 
payment in the case of Ensign Joseph M. Saxton, USNR, Serial No. 
665551. 

While orders directing the member to report at Newport, Rhode 
Island, for a course of instruction as an Officer Candidate have not 
been furnished, the record shows that by orders dated September 28, 
1962, Ensign Saxton, if found physically qualified for appointment, 
was to report to the Commanding Officer, Naval Justice School, Naval 
Base, Newport, Rhode Island, for temporary duty under instruction 
in the Naval Justice (Officer) Course, for about 7 weeks, upon com- 
pletion of which he was to proceed to the port in which the U.SS. 
Zellars (DD-777) was and report for duty. The second indorsement 
on the orders shows that the scheduled length of the course of instruc- 
tion as Officer Candidate was 16 weeks. Third indorsement shows 
that Ensign Saxton reported for temporary duty under instruction 
on October 26, 1962, and that he completed such duty on December 14, 
1962. On the latter date he departed Newport for his permanent 
station. He was paid per diem for 49 days (7 weeks) at Newport, 
October 26 through December 13, 1962. The pay adjustment au- 
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thorization issued to effect recovery cites paragraphs 1150-10 and 
4201-4 of the Joint Travel Regulations which, in effect, prohibit pay- 
ment of per diem for temporary duty at the permanent duty station. 


The Assistant Secretary states that the determination that the duty 


at the Officer Candidate School was in effect permanent although the 
scheduled period of such duty was only “eighteen” weeks was predi- 
cated on decision B-130765 of July 9, 1957, affirmed December 23, 1957. 


The Assistant Secretary also refers to the decision of the Court of 


Claims in Califano v. United States, 145 Ct. Cl. 245, and our decision 
of January 11, 1960, 39 Comp. Gen. 507, relating thereto. 

The decision of July 9, 1957, affirmed December 23, 1957, involved 
officer candidates assigned to the U.S. Naval Schools Command at 
Newport for 4 months (approximately 18 weeks) indoctrination upon 


completion of which they were to be commissioned and ordered to 
further active duty. Since the orders directiny that assignment con- 
templated further instruction of the candidates at Newport for about 


8 weeks in their officer status upon the completion of the indoctrination, 
thus involving a continuous duty assignment at Newport of approxi- 
mately 26 weeks’ duration, it was held that per diem was not payable 
for the duty at Newport since it was in effect a permanent station. 

In the Califano case, the court held that a travel status cannot exist 


for a member of the uniformed service in the absence of a designated 
post of duty away from which travel] is being performed, and that or- 
ders directing the member in that case to proceed from his home to a 
station for 4 months’ indoctrination and further assignment to duty 
did not place him in a travel status at that station since it was the only 
post of duty he had at that time. We held that from the date of that 
decision, we would follow the ruling in the Califano case in any case 
where a member is ordered to active duty from his home and is as- 
signed to a station for temporary duty under orders which contemplate 
a further assignment to duty upon completion of the temporary duty. 
38 Comp. Gen. 849. We recognized, however, in decision of January 
11, 1960, 39 Comp. Gen. 507, cited by the Assistant Secretary, that 
where orders are issued in such circumstances prior to the completion 
of the temporary duty designating a final permanent duty station, the 
member is entitled to per diem, to the extent otherwise authorized, 
from the date of receipt of such orders for the remainder of the tempo- 
rary duty period. That ruling, however, could have no application in 
a case with facts similar to those involved in the cited decision of July 
9, 1957, since in that case Newport was the member’s permanent duty 
station by virtue of the duration of the duty assignment there. 

In the circumstances of Ensign Saxton’s case, and in similar cases, 
since both courses of instruction were at Newport and since the length 
of the combined courses covered a period of approximately 25 weeks, 
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Newport must be regarded as a permanent station incident to which 
no per diem was payable for the reasons stated in the decision of July 
9, 1957, affirmed December 23, 1957. Our decision of January 11, 1960, 


in the Califano case relating to a temporary duty assignment has, of 


course, no application to such situations. 


Accordingly, in Ensign Saxton’s case and like cases the per diem 
payments were not authorized. 


[B-156084 J 


Contracts—Default—Performance Deficiencies—Disposition of Re- 
covered Amounts 


The funds for recovery from a defaulting contractor or his surety for the cost, 
estimated in 1964, of correcting defects and omissions in a research laboratory 
constructed from the 1960 annual appropriation for “Salaries and Expenses, 
Agriculture Research”, and of putting installed equipment into operating condi- 
tion may be credited to the appropriation or its successor account and applied to 
the replacement contract, an annual appropriation remaining available after the 
close of a fiscal year to cover the cost of completing a contract properly let within 
the fiscal year provided a need for the work existed when the original contract 
was let, the general rule that recovery of losses or damages resulting from the 
failure of contractors to perform must be deposited and covered into the Treasury 
as miscellaneous receipts, pursuant to 31 U.S.C. 484, having no application, 
whether involving an annual or no-year appropriation, and, therefore, the con- 


tract payments having exceeded the value of satisfactory performance, amounts 
recovered may be credited to the appropriation or its successor account. 


Contracts—Damages—Liquidation—Disposition 


The liquidated damages assessed for delays occurring prior to the conditional 
acceptance in 1961 of a building constructed from funds made available in the 
1960 annual appropriation for “Salaries and Expenses, Agriculture Research”, 
upon satisfaction of the demand for payment made in 1964, when the contract 


was terminated, are for deposit or retention in the appropriation originally 
charged, or its successor account. 


To the Acting Administrator, General Services Administration, 


April 13, 1965: 


Reference is made to your letter dated February 5, 1965, requesting 
our opinion as to whether under the circumstances described below 
funds to be recovered from a defaulting contractor or his surety may 
be applied to a new contract for completion of unfinished contract 
work, or whether the funds recovered must be returned to the Treasury. 

It appears that at the request of the Department of Agriculture, pur- 
suant to the appropriation for “Salaries and Expenses, Agricultural 
Research” contained in the Department of Agriculture and Farm 
Credit Administration Appropriation Act, 1960, 73 Stat. 167, the Gen- 
eral Services Administration undertook to construct the Entomology 
Research Laboratory at the State College, Mississippi. Contract No. 
GS-00—-B-2848 was awarded to G. E. Bass and Company, Inc., on 
June 30, 1960, in the amount of $1,075,484. The notice to proceed was 


794-032 O-66—42 
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received by the contractor on July 21, 1960, thus establishing a com- 
pletion date of August 15, 1961. By change orders, the contract 
amount was increased to $1,098,046.85 and because of excusable delays 
the time was extended to September 8, 1961. The work was substan- 
tially completed by September 12, 1961, and the building was accepted, 
subject to correction of an itemized list of defects and omissions, on 
September 20, 1961. Immediately after occupancy, the occupants be- 
gan to experience repeated and continuing difficulties with the heating 
and air-conditioning equipment. Some of the difficulties were caused 
by the equipment itself and the remainder by improper methods of in- 
stallation. During the period from October 16, 1961, through July 
24, 1962, the supervising architect sent the contractor fifteen letters 
concerning these equipment problems and other defects and omissions. 
By July 24, 1962, many of the items on the list of mechanical defects 
and omissions had been corrected. A Government re-inspection was, 
therefore, made on August 6, 7, and 8, 1962, following which the con- 
tractor was furnished with a revised list of defects and omissions for 
correction including both items remaining from the original list and 
additional items which had come to light in the ensuing period of occu- 
pancy or during the inspection. The contractor commenced other cor- 
rective work on August 20, 1962. In response to an inquiry as to when 
all corrections would be completed, the contractor replied warranting 
completion by November 1, 1962, but advising that his firm was liqui- 
dating. On November 29, 1962, an extension of 30 days was granted 
for completiog of the remaining work, after which the contractor was 
warned that action would be taken to have any remaining items com- 
pleted by another contractor and the excess costs charged to his ac- 
count. The surety was similarly informed. Despite subsequent efforts 
to secure completion by Bass, some work remained. After another in- 
spection in mid-May 1963, it was estimated that the cost of repairing 
and correcting deficiencies in the air-conditioning system would be ap- 
proximately $12,000. Both contractor and the surety were advised 
that unless work on this equipment was commenced as of May 23, 
arrangements would be made for another contractor to complete the 
work and the excess costs would be charged to Bass or the surety. On 
May 30, 1963, the surety replied denying any obligation or responsibil- 
ity and declining to accept any charges if the work were performed by 
another contract. Thereafter, a contract for $11,500 was entered into 
for putting the air-conditioning system into operating condition. 
Still another inspection was made on October 15 and 16, 1963, at 
which time it was estimated that it would cost approximately $12,585 
to correct the remaining defects and omissions other than the air- 
conditioning items which were covered under the replacement contract. 
On February 6, 1964, when the contract with Bass was terminated, 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 625 
demand was made for payment by the contractor to the Government 
in the amount of $15,114.67, computed as follows: 


a. Estimated cost of items of work required by 
the terms of the contract, remaining uncom- 


pleted $12, 585. 00 

b. Liquidated damages 280. 00 
c. Replacement contract, air-conditioning sys- 

tem 11, 500. 00 

$24, 365. 00 

d. Less unpaid balance under the contract 9, 250. 33 

Total due the Government $15, 114. 67 


The contractor filed an appeal under the disputes clause of its con- 
tract on March 30, 1964, but failed to respond to six requests of the 
GSA Board of Contract Appeals for a statement of position relied 
upon, and likewise failed to respond to an inquiry as to whether Bass 
was still interested in pursuing the appeal. The Board finally dis- 
missed the appeal on October 22, 1964. 

Assuming that stéps to collect the $15,114.67 from the contractor or 
its surety are successful, you feel that it would be highly desirable to 
apply the funds to a replacement contract for completion of the re- 
maining unfinished items of work. Doubt as to whether this is per- 
missible has arisen because of the interpretation in 37 Comp. Gen. 246 
of Title I, “Salaries and Expenses, Agricultural Research Service” of 
a previous appropriation for the Department of Agriculture. There, 
it was determined that the appropriation in this section for construc- 
tion was an annual appropriation. 

You point out that in 34 Comp. Gen. 577 funds recovered from the 
surety of a contractor where construction failed to meet the specifica- 
tions after the contractor had received final payment were permitted 
to be deposited to the appropriation account which had been charged 
with the contract and expended for completion of the work under 
another contract. You say, however, that that opinion was rendered 
with respect to a no-year appropriation ; that you are uncertain whether 
or not the same conclusion would be reached when funds under an 
annual appropriation are involved; but you believe that the rationale 
as to the nature of the recovered funds is equally applicable in both 
situations. 

Aside from the question of the disposition of amounts recovered 
from the contractor or surety for excess costs, it has been held that an 
annual appropriation is available after the close of a fiscal year to cover 
the costs of completion of a contract properly let within the fiscal year 
provided a need for the work existed when the original contract was 
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let and continued to exist when the replacement contract was let. 34 
Comp. Gen. 239; Cf. 32 td. 565; 38 id. 190. This holding would apply 
to the appropriation here involved. 

The general rule is that amounts recovered from defaulting contrac- 
tors or their sureties for losses or damages resulting from the failure 
of contractors to perform their contracts must be deposited and cov- 
ered into the Treasury as miscellaneous receipts as required by section 
3617, Revised Statutes, 31 U.S.C. 484. 8 Comp. Gen. 284; 10 éd. 510; 
14 id. 106; 40 ¢d.590. That rule is for application regardless of whether 
an annual appropriation or a no-year appropriation is involved. A\l- 
though the situation covered in 34 Comp. Gen. 577 involved the return 
of unauthorized payments while this case involves contract payments 
in excess of the value of satisfactory performance, we believe the same 
principle applies to the disposition of funds recovered. Where pay- 
ments are improperly made from an appropriation in the first instance, 
the amounts recovered are to be credited to the appropriation errone- 
ously charged therewith. 8 Comp. Gen. 103. 

We note that of the $15,114.67 demanded here of the contractor or 
his surety, the amount of $280 represents liquidated damages. We 
understand that such liquidated damages were assessed for delays 
occurring prior to the conditional acceptance of the building on Sep- 
tember 20, 1961. Amounts representing liquidated damages are for 
deposit or retention in the appropriation originally charged. 9 Comp. 
Gen. 398 ; 23 id. 365. 

Accordingly, it is our view that the amount of $280 representing 
liquidated damages and the balance of $14,834.67 to the extent that it 
represents payments in excess of the value of work performed under 
the contract may be credited to the appropriation or its successor 
account. 


[ B-156187 J 


Subsistence—Per Diem—Reduction—Blanket, Service-Wide De- 
termination 


The prohibition in section 5 of the act of August 20, 1964, that members of the 
uniformed services and Department of Defense civilian employees are not re- 
quired to occupy quarters on a rental basis unless the head of the agency con- 
cerned determines otherwise may not be the basis of a blanket, service-wide 
determination to reduce the per diem of members and employees who when 
assigned to temporary duty at military installations in the United States occupy 
or have available to them Government quarters, whether the quarters are fur- 
nished with or without charge, the legislative history of the act contemplating 
that the determinations of necessity to occupy rental quarters would be made on 
the basis of the circumstances attending particular assignments, or prevailing at 
particular installations, rates chargeable to be fixed at the reasonable value of the 
quarters ; however, use of Government quarters requires an appropriate reduction 
in per diem. 
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Subsistence—Per Diem—Reduction—Quarters Occupation Prohi- 
bition 


Although civilian employees of the Department of Defense who while performing 
temporary duty in the United States are not required to occupy any available 
Government-furnished quarters, whether furnished with or without charge, unless 
the head of the agency concerned determines, pursuant to section 5 of the act of 
August 20, 1964, that the required service cannot be rendered, or that Government 
property cannot adequately be protected, when a civilian employee does occupy 
Government quarters, an appropriate reduction from the authorized per diem 
rate is required under the Standardized Government Travel Regulations; how- 
ever, an employee using other accommodations despite the availability of suitable 
Government quarters, may be authorized a per diem rate in excess of the rate 
he would have been paid had he resided in the Government quarters. 


Subsistence—Per Diem—Military Personnel—Reduction—Quar- 
ters Occupation Prohibition 

Members of the uniformed services who when assigned to temporary duty are not 
required to occupy inadequate Government quarters on a rental basis, pursuant 
to section 5 of the act of August 20, 1964, except upon a determination of necessity 
by the head of the agency concerned—a prohibition that does not disturb or 
interfere with the long-standing authority to assign free public quarters to mili- 
tary personnel and require them to occupy the quarters—nevertheless are subject 
to a reduction in the per diem allowance payable pursuant to the Joint Travel 
Regulations, no change in the regulations being required by the 1964 act, the 
per diem rate reimbursing a member for travel expenses, including quarters, the 
reduction in the rate does not constitute the rental charge contemplated by the 
act, even when free quarters are occupied or a service charge is imposed, in view 
of the fact that the reduction in per diem is not based on the reasonable value 


of the quarters, but is the same regardless of size and quality of the furnished 
quarters. 


To the Secretary of the Air Force, April 15, 1965: 


Further reference is made to letter of February 15, 1965, from the 
Assistant Secretary of the Air Force, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee (PDTATAC Con- 
trol No. 65-11) on February 17, 1965, requesting a decision on certain 
questions relating to the effect of section 5 of the act of August 20, 1964, 
Public Law 88-459, 78 Stat. 557, 5 U.S.C. 3125, on the per diem allow- 
ances of members of the uniformed services and Department of Defense 
civilian personnel while performing temporary duty at places where 
Government quarters are available. 

Section 5 of the act of August 20, 1964, provides: 

An employee or a member of the uniformed services shall not be required to 
occupy quarters on a rental basis unless the head of the agency concerned shall 
determine that necessary service cannot be rendered, or that property of the 
Government cannot adequately be protected, otherwise. 

The Assistant Secretary states that Department of Defense Directive 
5154.20 of June 23, 1964, assigned the Army, Navy and Air Force 
members of the Per Diem, Travel and Transportation Allowance Com- 
mittee, among other things, with responsibilities for issuing uniform 
regulations for Department of Defense civilian personnel for per diem, 
travel and transportation allowances in such manner that they will not 
require further entitlement implementation by Defense components. 
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The allowances established are required to be fixed, within statutory 
limitations, so that they provide equivalent entitlements to civilian 
and military personnel when the requirements of travel znd temporary 
duty are substantially the same for both. Travel of all members of the 
uniformed services has been administered by the Per Diem, Travel and 
Transportation Allowance Committee through the medium of the Joint 
Travel Regulations since April 1, 1951. The Assistant Secretary says 
that the civilian regulations, to be issued under present plans as 
Volume 2 of the Joint Travel Regulations, should be distributed and 
made effective in the next few months, and that the questions contained 
in his letter arose in connection with an examination of the military 
regulations by that Committee and the effect of the above statute on 
those regulations. 

The Assistant Secretary points out that it has been the consistent 
policy of the Department of Defense that Government facilities, where 
available, shall be utilized to the maximum extent practicable by 
members of the uniformed services, and that this policy, with three 
exceptions thereto, is contained in paragraph 4451-1 of the Joint 
Travel Regulations. He further states that to insure such utilization, 
the Joint Travel Regulations provide for payment of maximum per 
diem allowances only when the voucher is supported by a statement 
executed by the member or a commanding officer, as applicable, under 
paragraphs 4451-2, 3 and 4 of the Joint Travel Regulations that Gov- 
ernment quarters were not available to the traveler. Thus, he con- 
tinues, if transient Government quarters were available but not utilized 
because of personal choice, the average quarters portion of the per 
diem allowance (currently 50 percent) was eliminated from the per 
diem payable notwithstanding that the member may have procured 
commercial quarters at personal expense. 

‘The Assistant Secretary also states that with the passage of Public 
Law 88-459 question arose immediately as to the propriety of the mili- 
tary regulations and it was referred to the then Committee Counsel in 
the Office of the Judge Advocate General whose opinion (paragraph 
2, JAGA 1964/4621 of October 6, 1964) was issued holding that: 


a. PL 88-459 (Act of 20 Aug 1964; 78 Stat. 557) is applicable to temporary 
duty and permanent duty of both civilians and uniformed personnel. 

b. When quarters are available but not voluntarily occupied, the Joint Travel 
Regulations may not continue to require forfeiture of a portion of the temporary 
duty per diem unless a positive statement can be made to the effect that necessary 
service cannot be rendered and/or Government property cannot be adequately 
protected otherwise. 

e. The action of authorizing temporary occupancy of quarters without a 
service or linen charge to enlisted men is not a relevant criterion for making 
a determination whether the quarters are ‘on a rental basis” within the meaning 
of this Public Law. A reduction in per diem otherwise payable to enlisted 
members on temporary duty does comprise a “rental” within the meaning of 
the statute. 

d. Service or linen charges are irrelevant in determining whether an occupancy 
of quarters is a “rental” within the meaning of the statute (see par. 5-42, AR 
37-104). A per diem forfeiture does comprise a “rental” as viewed by this law. 
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The Assistant Secretary of the Air Force asks whether our views 
are in accord with the opinion of the Army Judge Advocate General 
and also presents the following questions: 

1. May the Secretaries concerned make a general finding to the effect that 
temporary duty at military posts, camps, stations, bases, or depots owned or 
operated by the United States is such that necessary service by members of the 
uniformed services or Department of Defense civilian personnel cannot be 
rendered efficiently unless available Government quarters are utilized, and use 
such finding as a basis for reducing the per diem allowances in cases where the 
Government quarters were actually utilized and in cases where the quarters, 
though available, were not utilized? 

2. If the reply to question 1 is negative, may the Secretaries direct payment 
of a reduced per diem allowance in cases of members or civilian employees where 
Government quarters were actually utilized even though the traveler contends 
that he was required to occupy such quarters against his will? 

The primary purposes of Public Law 88-459 were (section 2, 5 
U.S.C. 3122) to authorize Government agencies to provide quarters 
and related facilities for civilian gmployees stationed in the United 
States and (sections 3 and 6, 5 U.S.C. 3123, 3126) to permit the Presi- 
dent to prescribe uniform regulations relating to the provision and 
occupancy of quarters and facilities and the criteria to be used in 
determining the rental rates to be charged (1) civilian employees for 
quarters and facilities provided under section 2 of the act, or (2) 
occupied on a rental basis by a civilian employee or a member of the 
uniformed services under any other provision of law. Such rental 
rates are to be based on the reasonable value of the quarters and facili- 
ties to the employee or member in the circumstances under which 
occupied or made available. 

The legislative history of Public Law 88-459 shows that it stems 
from proposed legislation submitted to the Congress by the Bureau of 
the Budget in 1960 and introduced in the 86th Congress as S. 3486 but 
which failed of enactment. Section 4 contained language which in 
substance was the same as section 5 of the 1964 act, quoted above. 

Language similar to section 5 of the 1964 act but pertaining only to 
civilian officers and employees and not including the words “on a 
rental basis” first appeared in section 1413 of the Supplemental Appro- 
priation Act of 1953, 66 Stat. 661, and was contained in appropriation 
acts from 1955 through the fiscal year 1959. The provision was not 
repeated in 1960 or 1961. As a result, there apparently were many 
instances where civilian employees were required to occupy inadequate 
Government quarters while on temporary duty. Thus, section 4 of 
the 1960 bill was designed to reinstate the prohibition against enforced 
occupancy of Government quarters but language was added to make 
it applicable to “rental quarters” and to include military personnel 
within its purview. In S. Rept. No. 1570, 86th Cong., 2d Sess., to 
accompany the bill, it is stated that the word “rental” in section 4 of 
the bill was inserted “to avoid any possible interference with the right 
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of the military services to order military personnel to occupy public 
quarters.” 

In May 1961, two bills (H.R. 7021 and H.R. 7273, 87th Cong.) 
similar to S. 3486 were introduced in the House of Representatives 
upon the recommendation of the Bureau of the Budget. H.R. 7021 
was passed by the House but was not acted upon by the Senate. An 
identical bill (S. 1833) was introduced in the Senate in 1963 and passed 
by that body in January of 1964. When the bill was acted upon by 
the House of Representatives certain modifications were made in the 
language of the bill and the prohibition in question was renumbered 
as section 5 but the coverage and purpose remained the same. The bill 
as modified became Public Law 88-459. 

The purpose of section 5 is explained on page 6 of H. Rept. No. 1459 
accompanying S. 1833, as follows: 

Section 5 restates the prohibition against forcing employees to occupy Gov- 
ernment quarters on a rental basis. It continues the prohibition previously stated 
in appropriation acts and includes an exception for cases where the head of the 
agency determines that necessary service cannot be rendered or property of 
the United States cannot be adequately protected otherwise. The section differs 
from the earlier appropriation acts in two respects. First, it is broader, in 
that it affords members of the uniformed services who occupy quarters on a 
rental basis the same protection as civilian employees have against being required 
to occupy rental quarters (which, in the case of rental quarters for the military, 
are frequently inadequate) against their will. This does not in any way inter- 
fere with the authority to require military personnel to live in free “public 
quarters” im accordance with the normal military practice. Second, section 5 is 
applicable to all quarters for which the occupants are charged a rental (whether 
Government-owned or Government-leased), but is not applicable to free quarters. 
Section 5 would not apply to quarters for civilian employees having permanent 
stations in foreign countries, since such quarters are furnished without cost 
under title 5, United States Code, section 118a. [Italics supplied.] 

The language of section 5 of S. 1833, together with the Committee 
reports which accompanied that bill and the related bills do not provide 
a clear indication as to whether the prohibition is intended to apply to 
Government quarters furnished civilian employees while on temporary 
duty but an examination of the hearings reveals that civilian em- 
ployees on temporary duty assignments were the primary concern of 
the sponsors of the related bills. When S. 1833 was considered, there 
was no indication that the coverage and purpose of such prohibition 
were any different than contained in H.R. 7021 as understood by the 
Committee and the Congressmen who testified on that bill. 

While the statutory prohibition refers to the occupancy of quarters 
“on a rental basis,” we are satisfied that so far as civilian employees 
are concerned, such language was inserted only for the purpose of 
rendering the prohibition inapplicable to permanent living quarters 
furnished overseas employees under 5 U.S.C. 118a. In support of 
this view see the statements of Carl W. Tiller, Bureau of the Budget, 
and D. Merle Walker, State Department, which appear in the hearing 
before the House Committee on Post Office and Civilian Service on 
H.R. 7021 and related bills, July 27, 1961. 
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The proponents for the insertion of the word “rental,” which was 
not contained in the prior appropriation act provisions, apparently 
believed that all Government quarters far civilian personnel were fur- 
nished on a rental basis except those furnished overseas employees 
under 5 U.S.C. 118a. We understand, however, that certain installa- 
tions, both in this country and overseas, do provide temporary duty 
quarters to civilian personnel without charge, apparently on the basis 
that an employee’s per diem is reduced when he occupies such quarters. 
Notwithstanding such situation, it appears that the legislators clearly 
intended that civilian employees should not be required to occupy 
Government-furnished quarters while on temporary duty unless the 
head of the agency determines that necessary service cannot be rendered 
or property of the United States cannot adequately be protected other- 
wise. We believe that this prohibition is intended to apply to all 
Government quarters available for temporary duty of civilian per- 
sonnel whether furnished with or without charge. 

With respect to members of the uniformed services, however, the 
situation is entirely different. As indicated above, the legislative 
history of S. 1833 and the prior related bills, clearly show that the 
prohibiton in section 5 was designed to protect these members 
from being required to occupy inadequate quarters on a rental basis 
except upon a determination of necessity by the head of the agency 
concerned as there provided. It is equally clear that it was the legis- 
lative intent that the prohibition would not disturb or interfere in any 
way with the longstanding authority to assign free public quarters 
to military personnel and require the occupancy of such quarters. 
This intent is also reflected in the above Committee Report on section 
7 of S. 1833, it being stated that such section keeps the legislation 
from disturbing the provisions of law relating to free quarters in for- 
eign countries and “public quarters” of the uniformed services. 

Moreover, the regulations to implement Public Law 88-459, issued 
under authority of Executive Order No. 11184 dated October 13, 1964, 
by the Bureau of the Budget in Circular No. A-45, Revised, dated 
October 31, 1964, reflects such legislative intent, paragraph 5 providing 
that the term “rental quarters” excludes “public quarters” designated 
for occupancy by members of the uniformed services with loss of allow- 
ances, but that it includes quarters occupied by such personnel on a 
rental basis under 37 U.S.C. 403(e), 42 U.S.C. 1594a(f) and 1594b, 
and other authority. 

Therefore, while section 5 of Public Law 88-459 is applicable to 
both temporary duty and permanent duty of members of the uniformed 
services insofar as the occupancy of rental quarters is concerned, it 
is our view that it has no application to the occupancy or utilization 
of available public quarters. Consequently, when public quarters 
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are available but not occupied by members of the uniformed services 
on temporary duty, Public Law 88-459 does not require any change in 
those provisions of the Joint Travel Regulations which relate to the 
payment of per diem at a reduced rate. Such a reduction clearly does 
not constitute a rental charge for the quarters occupied or available 
within the contemplation of Public Law 88-459 since the amount by 
which the per diem is reduced is not based on the reasonable value 
of the actual quarters occupied or available, but is the same regardless 
of the size and quality of such quarters. Per diem is paid as reimburse- 
ment of the average expenses normally incurred by a member while 
in a travel status, including the cost of quarters. If free quarters 
are provided by the Government, then no expense for quarters has been 
incurred and no reimbursement for such item is required. In such 
case a right to the quarters portion of the per diem simply does not 
exist. Hence, a reduction in the per diem on that basis is not a charge 
for the use and occupancy of the free quarters and it is not to be re- 
garded as “rental.” Likewise, a nominal service charge to cover 
linen and housekeeping services does not constitute a rental for the use 
and occupancy of the free quarters since it is not based on the reason- 
able value of the quarters occupied. 

From the foregoing, it will be seen that our views generally are 
not in agreement with those expressed by the Army Judge Advocate 
General in the opinion of October 6, 1964. In this respect it may 
be noted that under the rationale of that opinion denial of the basic 
allowance for quarters when public quarters are occupied would con- 
stitute a rental charge for the quarters, a result which, in our view, 
was not contemplated by Congress. 

In answer to question 1, it is our opinion that a blanket determina- 
tion by the Secretaries concerned as proposed would be contrary 
to the intent and thwart the purpose of section 5 of the 1964 act. It 
seems obvious that the Congress contemplated that determinations of 
necessity in the case of rental quarters would be made on the basis of 
the circumstances attending particular assignments or prevailing at 
particular installations rather than on a service-wide basis. Hence, it 
is our view that a blanket determination would not constitute a proper 
basis for reducing per diem allowances where Government quarters 
were utilized or available. Of course, as indicated above, such determi- 
nation is not necessary or required insofar as members of the uni- 
formed services are concerned if public quarters are available for 
occupancy. 

Question 2 is answered in the affirmative. While it would be con- 
trary to the intent of section 5 to require a civilian employee to occupy 


Government quarters unless a determination of necessity is made as 
provided by the section, we point out that if he actually utilizes 
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Government quarters without charge, or at a nominal cost, the Stand- 
ardized Government Travel Regulations require that an appropriate 
reduction be made from the authorized per diem rate. See section 6.7 
of such regulations. So far as civilian employees on temporary duty 
are concerned, it would not be proper to provide that if other ac- 
commodations are used despite the availability of suitable Govern- 
ment quarters, the authorized rate of per diem may not exceed that 
which it would be if the personnel had resided in the Government 
quarters. 


[ B-156262 J 


Pay—Courts-Martial Sentences—Forfeiture—Class Q Allotment 
Deductions 

The marriage and establishment of a class Q allotment by an enlisted member 
of the armed services after the effective date of a forfeiture of two-thirds of 
his rate of pay in the pay grade to which reduced under a court-martial sentence 
does not affect or increase the pay the member is entitled to as a result of the 
court-martial sentence and, therefore, a refund of the amount withheld in 
excess of two-thirds of the basic pay of the member after deduction of the 
mandatory monthly contribution to the class Q allotment may not be authorized, 
the member not having been subject to class Q allotment deductions on the 
effective date of the pay forfeiture, the pay to which he became entitled as a 
result of the court-martial sentence is not affected by the allotment deductions. 


To Major C. T. Lynn, Jr., Department of the Army, April 19, 1965: 


Reference is made to your letter of October 27, 1964, with enclosures, 
forwarded here on March 4, 1965, under Department of Defense Mili- 
tary Pay and Allowance Committee Number A-830, requesting de- 
cision as to propriety of payment of a voucher in the amount of $140.57 
representing refund of the amounts withheld from the pay of a 
member as forfeitures under a court-martial sentence. The amount 
stated on the voucher represents the amount withheld in excess of 
two-thirds of his basic pay after deduction of his mandatory monthly 
(basic pay) contribution of class Q allotment. 

General Court-Martial Order No. 27 dated June 9, 1963, shows that 
the member, then a Specialist 5 (E-—5), was convicted of two specifica- 
tions of violation of Article 134, Uniform Code of Military Justice. 
The court-martial on May 9, 1963, adjudged a sentence against him as 
follows: 


To be confined at hard labor for six months, and to forfeit two-thirds pay per 
month for a like period, and to be reduced to the iowest enlisted pay grade. 


The approving authority on June 9, 1963, approved but suspended the 


confinement portion of the sentence, approved the grade reduction 


portion as adjudged, approved the forfeitures portion as “forfeitures 
of $70.00 per month for six months,” and ordered the sentence to be 
duly executed with the exception of the confinement portion. The 


sentence as approved appears to be a legal sentence, being less severe 
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than the maximum punishments authorized under 10 U.S.C. 856 and 
applicable regulations for the offenses for which the member was 
convicted. 

In accordance with the provisions of 10 U.S.C. 857 the sentence, as 
approved, became effective on June 9, 1963. At that time the member 
was not married and was not subject to the provisions of law relating 
to class Q allotment deductions. The approved forfeiture of $70 
per month equals two-thirds of the rate of pay, excluding foreign 
service pay, to which he was entitled on the effective date of the sen- 
tence in the pay grade to which he was reduced and such action reduced 
his entitlement to the pay of that grade by that amount. See 36 
Comp. Gen. 79. We find nothing in the case of United States v. Jobe, 
10 USCMA 276, 27 CMR 350 (see 39 Comp. Gen. 637), which is in- 
consistent with the withholding action taken in this case, the holding 
in the Jobe case being to the effect that a general court-martial sen- 
tence imposing forfeitures in excess of two-thirds of pay (total for- 
feitures) without punitive discharge is not illegal. 

The record shows that the member was married on June 28, 1963, 
19 days after the effective date of his court-martial sentence. While 
it appears that effective July 1, 1963, he established a class Q allot- 
ment in favor of his wife in the amount of $95.20, of which $40 rep- 
resented a deduction from his basic pay, such action did not affect or 
increase in any way the pay to which he was then entitled as a result 
of the court-martial sentence. 

Since no action was taken by the proper authorities to mitigate the 
sentence of forfeiture, there is no basis for holding that any part 
of the $420 not paid as a result of nonentitlement (due to the forfeiture 
provision of the approved court-martial sentence) may now be paid to 
the enlisted man. The voucher forwarded with your letter, not being 
approved for payment, is retained in this Office. 


[ B-156237 J 


Compensation—Removals, Suspensions, Etc.—Back Pay—Rate 
Payable 


A veterans’ preference employee who, after appeal of a removal action, was 
ordered retroactively restored to a lower position he had held prior to promotion 
to the position from which removed may, on the basis that the position to which 
he should have been reassigned in the first instance existed at the time of re- 
moval, receive back pay for the period of separation at the rate for the lower 
position to which restored rather than at the rate of the position from which 
removed. 


To the Acting Administrator, General Services Administration, 
April 20, 1965: 


Your letter of February 26, 1965, points out that on March 6, 1964, a 
notice of proposed adverse action of removal for transporting an un- 
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authorized person in a Government vehicle during working hours and 


for misconduct off duty resulting in numerous arrests was mailed to 
an employee of your agency, truck driver WB-4. Further, you 
point out that after due consideration of the charges and the em- 
ployee’s reply thereto he was notified on April 29, 1964, that he would 
be separated from the service. A Notification of Personnel Action, 
dated May 8, 1964, removing the employee effective May 23, 1964, was 
mailed to him. He appealed the removal action and after a hearing 
thereon conducted in accordance with the procedures prescribed by 
your Administration and the Civil Service Commission, the employee 
was administratively notified by letter dated January 18, 1965, that 
(a) the charges, as proved, were not of a nature serious enough to 
require removal and (b) a demotion to the position of laborer, WC -2, 
comparable to the position he held prior to his promotion to truck 
driver, WB-4, would be substituted for the removal action retroactive 
to the date of removal. We understand he was restored to duty, 
based thereon, sometime in January 1965. 

Your doubt in the matter concerns whether the administrative 
action changing the removal to demotion can be made retroactively 
effective thus entitling the employee tu be compensated for the period 
of removal at the lower salary rate or whether he is entitled to back 
pay for said period at the salary rate of the position from which 
removed. We note from the record submitted by you that the em- 
ployee is a veteran. Your question will be answered on that basis. 

5 U.S.C. 652(b) (2), covering veterans, is applicable in this matter. 
It reads as follows: 

(2) Any person who is discharged, suspended, or furloughed without pay, 
under section 863 of this title, who, after answering the reasons advanced for 
such discharge, suspension, or furlough or after an appeal to the Civil Service 
Commission, as provided under such section, is reinstated or restored to duty 
on the ground that such discharge, suspension, ur furlough was unjustified or 
unwarranted, shall be paid compensation at the rate received on the date of 
such discharge, suspension, or furlough for the period for which he received 
no compensation with respect to the position from which he was discharged, 
suspended, or furloughed, less any amounts earned by him through other em- 
ployment during such period, and shall for all purposes except the accumulation 
of leave be deemed to have rendered service during such period. 

In certain decisions of our Office, i.e., B—105222, December 12, 1951; 
32 Comp. Gen. 449, and in the case of Pechette v. United States, 145 
Ct. Cl. 189, involving reduction in force matters covered by 5 U.S.C. 
652(b) (3)—the language of which is similar to that quoted above— 
it has been held that where another position existed at the time of 
separation to which the employee was entitled under the retention 
preference regulations he should have been reassigned thereto in the 
first instance and, therefore, is properly restorable to such lower 
grade and entitled to back pay at the lower rate. 

Since your agency has now administratively determined, in this 
case, that the proper action should have been a demotion to a position 
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formerly held, from the beginning of the adverse action, the above- 
cited decisions are for application. Thus, the employee may be paid 
for the period of separation at the rate of the position to which 
restored. Your question is answered accordingly. 


[ B-156451 J 


Leaves of Absence—Lump-Sum Payments—Deceased Employees— 
Excess Leave Accumulation 


Unused annual leave in excess of an employee’s leave ceiling when the employee 
dies at or near the end of the leave year is the same as unused excess annual 
leave which would be forfeited if the employee had been separated from the 
service on the same day and, therefore, in the absence of any congressional intent 
to indicate that the amendments to section 2 of the act of August 3, 1950, amend- 
ing the lump-sum leave act of December 21, 1944, 5 U.S.C. 61g, were designed 
to grant larger benefits to beneficiaries of deceased employees than to living em- 
ployees the deceased employee’s estate is not entitled to have the excess unused 
annual leave included in the lump-sum leave payment. 


Leaves of Absence—Lump-Sum Payments—Limitation—Changes 
by Operation of Law—Decedent’s Estates 


The holding in 24 Comp. Gen. 659 (1945) that an employee who resigns or enters 
the Armed Forces may be paid for all accumulated and accrued annual leave 
even though the leave period over which the lump-sum payment extends into 
the next calendar year was made inoperative by the act of July 2, 1953, 67 Stat. 
138, 5 U.S.C. 61b, which placed a limitation on the amount of annual leave 
which could be paid in a lump sum on separation and, therefore, such holding 
has no application in deceased employee cases where employees have unused 
annual leave in excess of 30 days, or the amount of accumulated leave from 
the prior year, in the absence of any congressional indication that the amount 
of current accrued leave due the estate of a deceased employee should exceed 
that which the employee could have taken in kind had he lived and remained 
in the service. 


To Baxter Reed, United States Department of Agriculture, April 20, 
1965: 


Your letter of March 29, 1965, reference 6540, requests our decision 
whether the attached voucher for $316.91 in favor of Frances G. John- 
son, covering unpaid compensation allegedly due Harold R. Johnson, 
deceased employee of the Forest Service, Department of Agriculture, 
may be certified for payment. 

Your letter recites the facts pertinent to Mr. Johnson’s case as 
follows: 

Mr. Harold R. Johnson died January 1, 1965 (Friday). The leave year ended 
January 2, 1965. As of the close of business January 1, Mr. Johnson had to his 
credit 562 hours annual leave. He had been in annual leave status for the period 
12/17-31/64. His annual leave carryover balance is 495 hours. Had he re- 
mained in the service his annual leave balance beginning January 3, 1965, would 
have been 495. He would have lost the 67 hours. His tour of duty is Monday 
through Friday. 

You say that a lump-sum payment for leave has been made for 495 


hours plus 8 hours for February 22, 1965. Also payment of compen- 
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sation has been made for 80 hours covering the period beginning De- 
cember 20, 1964, and ending January 2, 1965. 

The transmitted voucher covers 67 hours of leave, being the differ- 
ence between the total annual leave (562 hours) to Mr. Johnson’s 
credit on the date of his death and 495 hours which we understand to 
have been his ceiling for accumulated leave established at the begin- 
ning of the 1964 leave year. Your doubt concerning his case arises 
from section 2 of the act. of August 3, 1950, as amended by section 5 
of Public Law 102, approved July 2, 1953, 67 Stat. 138, section 501 of 
Public Law 763, approved September 1, 1954, 68 Stat. 1115, and sec- 
tion 1 of Public Law 85-914, approved September 2, 1958, 72 Stat. 
1761. 

Clause (6) of section 2 of the act of August 3, 1950, as so amended, 
5 U.S.C. 61g, reads as follows: 

* * * (6) payment for all accumulated and current accrued annual or vaca- 
tion leave equal to the compensation the decedent would have received had he 
lived and remained in the service until the expiration of the period of such annual 
or vacation leave ; 

The purpose of section 501 of Public Law 763 is explained in the 
Conference Report on H.R. 2263 which became Public Law 763, H.R. 
Rept. No. 2665, 83d Cong., on page 27, as follows: 

Section 501 of the conference substitute amends section 2 of the act of Au- 
gust 3, 1950, as amended by section 5 of the act of July 2, 1953, which provides, in 
part, for the lump-sum payment for all accumulated annual leave to survivors 
of deceased officers and employees in an amount equal to the compensation that 
the decedent would have received if he had remained in the service until the 
expiration of the period of such annual leave. Payment under existing law 
may be made for current accrued leave only where the total does not exceed 30 
days. Section 501 so amends this provision to permit current accrued annual 
leave to be added to the accumulated leave and be paid in a lump-sum payment 
even though the total leave equals or exceeds the 30-day maximum. [Italics 
supplied. ] 

The amendment to section 2 of the act of August 3, 1950, by the 
1958 act, Public Law 85-914, corrected an inequity in cases of the lump- 
sum payment of employees who died while stationed overseas and by 
adding the word “lived” clarified the effect of the amendment in sec- 
tion 501 of Public Law 763. 

The lump-sum leave act of December 21, 1944, as amended by section 
4 of the 1953 act, Public Law 102, 67 Stat. 137, 5 U.S.C. 61b, appli- 
cable to surviving separated employees was not subsequently amended 
and thus a surviving employee who separated from the service on the 
same day and with the same leave credits, as present in this case, would 
not have been entitled to receive the unused current accrued leave as a 
part of his lump-sum leave payment. Since the amendments to section 
2 of the 1950 act, construed in the light of their legislative history, 
evidence no intent to grant larger benefits to beneficiaries of deceased 
than to surviving employees, we conclude, in the case submitted by 
you, that the 67 hours current accrued leave, unused at the end of 
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the leave year in which it accrued, may not be included in the lump- 
sum payment. 

We invite attention to our decision in 24 Comp. Gen. 659, wherein 
we ruled, quoting from the syllabus, as follows: 


Answer to question 1. 


Where, at or near the end of a calendar year, an employee resigns or enters 
the armed forces with more than 90 days’ annual leave to his credit, the lump- 
sum payment authorized by the act of December 21, 1944, for all accumulated and 
current accrued leave may include payment for all current accrued leave as well 
as the 90 days’ accumulated leave, even though the leave period over which the 
lump-sum payment is computed extends into the next calendar year and, under 
the act of December 17, 1942, only 90 days’ annual leave may be carried over 
from one year to the next. 

That decision (answer to question 1) has not been in operation since 
the enactment of Public Law 102, approved July 2, 1953, which placed 
a limitation on the amount of annual leave which could be paid in a 
lump sum on separation from the service. As previously indicated, 
our view is that when actions were taken in 1954 and 1958 to amend the 
existing law to permit inclusion in a lump-sum payment in deceased 
cases of current accrued annual leave (in excess of 30 days or of the 
amount of accumulated leave from the prior year), it was not intended 
that the amount of such current accrued leave should exceed that which 
an employee could have taken in kind had he lived and remained in 
the service. Therefore, such decision (answer to question 1) is no 
longer for application in deceased cases or otherwise. 

Since it appears that Mr. Johnson has been paid all to which he is 
entitled, the voucher, which is returned herewith, may not be certified 
for payment. 


[ B-156112 J 


Family Allowances—Separation—Residence Distance From Station 


Even though a member of the uniformed services transferred to Alaska under 
orders which do not provide for the concurrent travel of dependents, but au- 
thorize travel to a designated place, moved his dependents within 50 miles— 
considered a reasonable commuting distance—of his new duty station, a location 
accessible only by commercial or military aircraft and, therefore, precluding 
daily commuting and limiting family visits to 3 days monthly, he is entitled to 
the family separation allowance prescribed by 37 U.S.C. 427(b), as the depend- 
ents, although residing within a distance of 50 miles from the member’s station, 
are not regarded as residing near the member’s duty station within the con- 
templation of the restriction in section 427(b), and the short monthly visits 
during the enforced separation for an extended period not affecting the member’s 
entitlement, he may be paid a family separation allowance. 


To Captain W. O. Brooks, Department of the Air Force, April 21, 
1965: 


Further reference is made to your letter, ALDCA-PM, requesting 
a decision as to whether family separation allowance (FSA-II PCS) 
is payable in the case of Technical Sergeant John T. Stepp, AF 
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15468043, for the period October 1, 1963, to May 1, 1964. The request 
was assigned Air Force Request No. DO-AF-827 by the Military Pay 
and Allowance Committee, Department of Defense. 

By paragraph 2, Special Order A-413, dated April 11, 1963, the 
member was transferred from Eglin Air Force Base, Florida, to APO 
942, Seattle, Washington, as a permanent change of station. The 
orders provided that concurrent travel of dependents was not au- 
thorized and further provided that travel of the dependents to a 
designated place was authorized. By Special Order A-287, dated 
April 18, 1963, he was further assigned to 626th AC&W Squadron, 
Fire Island Air Force Station, Alaska, where he reported on June 5, 
1963. On October 1, 1963, and for the period covered by the Military 
Pay Order, Sergeant Stepp was on duty at Fire Iskand and his de- 
pendents were located at Anchorage, Alaska, apparently having 
traveled there as travel to a designated place. It is stated that 
Anchorage is within 50 miles of Fire Island; that personnel assigned 
to the Air Force Station at Fire Island are granted 3-day passes to 
Anchorage on an occasional basis, normally not more than once a 
month, and that the only transportation is commercial or military 
aircraft. It is further stated that Fire Island Air Force Station is a 
restricted station to which dependent travel is not authorized, and that 
its location precludes daily commuting between the station and An- 
chorage. You state that Sergeant Stepp may be entitled to the allow- 
ance since his dependents are not authorized transportation to his duty 
station; his duty station is remote, and he is not permitted to rejoin 
his dependents except occasionally. You say that your doubt as to 
whether the allowance is payable is because of our decisions B—-131836 
dated October 9, 1963 (43 Comp. Gen. 332), and B-131836 dated May 
26, 1964 (43 Comp. Gen. 748). 

Subsection 427(b), Title 37 U.S. Code, provides in pertinent part 
as follows: 


(b) Except in time of war or national emergency hereafter declared by Con- 
gress, and in addition to any allowance or per diem to which he otherwise may 
be entitled under this title, including subsection (a) of this section, a member of 
a uniformed service with dependents (other than a member in pay grade H-1, 
E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allowance 
for quarters is entitled to a monthly allowance of $30 if— 


(1) the movement of his dependents to his permanent station is not au- 
thorized at the expense of the United States under section 406 of this title 
and his dependents do not reside at or near that station; * * * 


The allowance authorized by that provision is designated in Air 
Force Manual 177-105, section D, as FSA-II PCS. 

In the October 1963 decision, answer to question 26, at page 353, we 
held that if the dependents of a member do not reside within a reason- 
able daily commuting distance of his duty station, a distance of 50 


794-032 O-66—43 








640 DECISIONS OF THE COMPTROLLER GENERAL (44 


milés being considered as the maximum one-way distance for this 
purpose except where a member actually commutes a greater distance 
daily, it may be considered that his dependents do not reside at or near 
his station for the purpose of clauses (1) and (3) of section 427(b). 

In the May 1964 decision, we held that members who are assigned 
to isolated stations (lighthouses, lightships, Texas-type towers, etc.), 
designated as being within a restricted area within the purview of 
paragraph 1150-17 of the Joint Travel Regulations, and who under the 
compensatory absence privileges in 14 U.S.C. 511, generally rejoin 
their dependents at least one full week each month, may not be re- 
garded as in an enforced separation status from their dependents for 
an extended period within the meaning of the family separation allow- 
ance provisions in 37 U.S.C. 427(b), even though the unavailability of 
transportation precludes daily commuting between the residence of 
the dependents and duty station. In the latter decision there was 
considered duty assignments which because of the nature of their lo- 
cality and the mode of transportation prevented the member from 
commuting daily even though the dependents did not live more than 
50 miles away. While it was concluded that payment of the allowance 
was not authorized, the decision was based primarily on the liberal 
compensatory absence privileges accorded those members, generally 
permitting them to be with their families at least a full week during 
each month of duty. Sergeant Stepp, however, had no such compen- 
satory absence privileges and you relate that, while his dependents 
resided within 50 miles of his restricted station, the only mode of 
transportation was by aircraft which precluded daily commuting and 
that such members were permitted 3-day passes to Anchorage nor- 
mally not more than once a month. 

The matter is not entirely free from doubt, but it appears that there 
was in fact an enforced separation of the member and his dependents 
for an extended period by reason of his duty assignment even. though 
they resided within a distance of 50 miles from his station. Daily 
commuting was not possible. The short time he was able to spend 
with his family on the monthly 3-day passes apparently would have 
been substantially the same had they resided in the general area but 
more than 50 miles from the station. In these circumstances, we are 
of the opinion that the dependents are not to be regarded as having 
resided near Sergeant Stepp’s duty station within the contemplation 
of the restriction in subsection 427(b) and that his entitlement is not 
affected by the short visits with his dependents on the monthly basis. 
Consequently, payment of the allowance to Sergeant Stepp is author- 
ized if otherwise proper. The military pay order and supporting 
papers which accompanied your letter are enclosed. 
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[ B-154270 J 


Transportation—Household Effects—Time Limitation 


Storage, moving and accessorial charges on household effects that were not 
shipped to a home of selection until after the death of a member of the uniformed 
services more than 1 year following his disability retirement may not be reim- 
bursed to surviving dependents on the basis that the member had received out- 
patient treatment and had been hospitalized at a Veterans Administration hos- 
pital subsequent to retirement, paragraphs 4158 and 7012 of the Joint Travel 
Regulations prescribing a 1-year period for completing travel to a selected home 
upon disability retirement contemplating an extension of the 1-year period only 
when a member is hospitalized or undergoing medical treatment on the date his 
active service is terminated, and the deceased member able to travel at the time 
of his disability retirement, only becoming hospitalized within the 1-year selec- 
tion period authorized by the regulations, an extension of time beyond the 1-year 
period is not permissible, and there is no authority for the payment of the moving 
and storage costs claimed. 


To Captain R. M. Caetano, Department of the Army, April 23, 1965: 


Further reference is made to your letter dated October 8, 1964, with 
enclosures, forwarded here by the Finance Center, U.S. Army, In- 
dianapolis, Indiana, in which you request an advance decision as to 
whether payment properly may be made on 2 vouchers covering ship- 
ment and storage costs of household effects of Master Sergeant Robert 
C. Wilt, RA13068084, Retired, deceased, under the circumstances de- 
scribed. The request was assigned Control No. 65-7 by the Per Diem, 
Travel and Transportation Allowance Committee. 

By paragraph 271, Department of the Army Special Order No. 68. 
dated March 28, 1963, Master Sergeant Wilt was retired at Walter Reed 
General Hospital, Washington, D.C., by reason of physical disability 
on April 5, 1963. It appears that he and his wife traveled to Hamp- 
ton, Virginia, and resided there from that date. He was hospitalized 
at the Veterans Administration hospital at Hampton, Virginia, from 
December 12 to 20, 1963, and from May 19 to July 19, 1964, the date 
of his death, and had received outpatient treatment there on April 23 
and 27 and May 19, 1964. Thereafter, pursuant to his wife’s applica- 
tion for shipment of household effects dated July 28, 1964, the 
member’s effects were moved from Hampton and placed in temporary 
storage at Williamsburg, Virginia. Apparently this was the first 
movement of the household effects following Sergeant Wilt’s 
retirement. 

Your question is whether payment on the vouchers for the storage, 
moving, and accessorial charges is authorized on the basis that sub- 
sequent to his retirement the member received outpatient treatment 
and was hospitalized at the Veterans Administration hospital at 
Hampton, Virginia, or whether his entitlement to shipment and stor- 
age of the effects terminated on April 4, 1964. 

The travel of members of the uniformed services and their depend- 
ents and transportation of household effects, insofar as here pertinent, 
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is governed by the Joint Travel Regulations promulgated pursuant to 
sections 404 and 406 of Title 37, United States Code. Paragraphs 
4158 and 7012 of the Joint Travel Regulations provide that when a 
member is retired for physical disability or placed on the temporary 
disability retired list, travel of the member and his dependents to a 
selected home must be completed within 1 year after the termination 
of active duty. Paragraph 8260 of the regulations provides for ship- 
ment of household goods to the home selected by the member for the 
purpose of receiving travel allowances for his travel in accordance 
with paragraph 4158 provided the goods are turned over to a trans- 
portation officer or carrier for shipment within 1 year. An exception 
to such 1-year limitations is made in the case of a member who is 
confined in or undergoing treatment at a Government hospital, or 
civilian hospital at Government expense, on the date of termination of 
active service, in which case the member may select his home and 
receive travel allowances and reimbursement for transportation of his 
dependents, and shipment of his household effects, provided travel 
is performed to the selected home, or his effects are turned over to the 
transportation officer or carrier for shipment, within 1 year after date 
of discharge from the hospital or termination of medical treatment, 
or 2 years after date of termination of active service, whichever is 
earlier. Further extension of the time limits may be approved by the 
Secretary of the service concerned or his designated representative. 

The cited provisions of the Joint Travel Regulations contemplate 
an extension of the time during which travel may be performed upon 
retirement in cases where the member is actually hospitalized on the 
date his active service is terminated or is otherwise not free to perform 
travel to a selected home because he is undergoing necessary medical 
treatment which requires that he remain in the vicinity of the medical 
facility, the extension running for a period not. longer than that situa- 
tion continues plus 1 year, or 2 years from termination of active serv- 
ice if occurring on an earlier date. See B-143957 dated November 29, 
1960, and 36 Comp. Gen. 781, 783. If, however, a member is able 
to travel to a home of selection on the date of termination of active duty 
but becomes hospitalized within the 1-year selection period authorized 
by the regulations prior to completing travel or movement of his effects 
to the selected home, extension of the time beyond the 1-year period 
following termination of active duty is not permissible. 44 Comp. 
Gen. 15. 

The record shows that Master Sergeant Wilt was retired at Walter 
Reed General Hospital on April 5, 1963, under circumstances not re- 
quiring that he remain there for further hospitalization or treatment. 
Hence, his rights to travel and transportation allowances for himself 
and his dependents and transportation for his household effects, to the 
selected home accrued and became fixed on that day. Therefore, his 
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entitlement, or entitlement of any surviving dependents, to those 
allowances, including shipment and storage of his effects, terminated 
1 year following his retirement, on April 4, 1964, and the fact that he 
was hospitalized and received outpatient treatment at the Veterans 
Administration hospital at Hampton, Virginia, after his retirement 
does not operate to extend the 1-year limit authorized by the regula- 
tions for travel to the selected home. 

Accordingly, since the household effects were not turned over to the 
transportation officer for shipment to the home of selection within 1 
year after the member’s release from active duty, there is no authority 
for the payment of moving or storage charges, nor may the effects 
now be shipped at public expense. 

The claim and supporting papers which accompanied your request 
for decision will be retained here. 


[ B-156506 J 


Attorneys—Government—Indigent Defendant Representation— 
Leave, Ete. 


Government attorneys who are involuntarily assigned to represent, without 
compensation, indigent defendants in State or Federal courts may not have such 
service regarded as in furtherance of a Federal function for which the appro- 
priation of the employing agency is available and, therefore, in the absence of 
statutory authority, attorneys appointed to represent indigent defendants may 
not be excused for such service without a charge to annual leave or loss of 
compensation. 


To the Chairman, United States Civil Service Commission, April 23, 
1965: 


Your letter of April 8, 1965, asks our decision on three questions 
regarding the proposition of whether an attorney employed by the 
Federal Government may be excused by the department or agency 
concerned without loss of pay or charge to leave when he is involun- 
tarily assigned by a State court to represent an indigent defendant 
without compensation. 


The facts giving rise to the questions are recited in your letter as 
follows: 


* * * an attorney employed by a Federal agency in St. Louis who is a member 
of the Missouri bar was appointed to represent an indigent minor in a proceed- 
ing in the Circuit Court of the City of St. Louis. The Judge was contacted by 
the agency’s Regional Attorney in an unsuccessful attempt to have the employee 
excused. 

The Judge stated that he has made a number of such appointments among 
Federal employees, under color of the common law rule that attorneys as 
officers of the court are subject to such appointments. Missouri has an inte- 
grated bar; and the rules of the Supreme Court of Missouri which are applicable 
to all State courts and have the force of law contain in toto the canons of ethics 
of the American Bar Association. Canon 4 provides that a lawyer assigned as 
counsel for an indigent prisoner ought not to ask to be excused for any trivial 
reason, and should always exert his best efforts in his behalf. 
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The source from which the appointments are made is a list of all attorneys 
licensed to practice since 1958. Names are selected at random by an officer of 
the court, and the attorneys are then appointed pro forma by the court. 


The specific questions presented by you are as follows: 


1. Is there any legal objection to an agency head’s establishing a general policy 
that when an attorney employed by the agency is involuntarily appointed with- 
out compensation to represent an indigent in a State court, he may be excused 
without charge to leave or loss of pay for the time required? 

2. If such a policy is legally objectionable, is there any legal objection to a 
policy which wvuld excuse the employee under the same circumstances for the 
time required up to a maximum of 3 to 5 days? 

3. If the policy referred to in question 1 is objectionable, is there any legal 
objection to the excusing of an employee who is selected by the agency as a 
substitute for the employee selected by the court, when such substitution is 
approved by the court, for whatever time the case requires him to be absent? 


Your letter suggests certain reasons why the questions should be 


answered in the negative. However, consideration of the problem 
leads us to the view that the decisive issue in the case is whether the 
service performed by federally employed attorneys in such cases is in 
furtherance of a Federal function for which the employing agency’s 


appropriations are available. We are of the opinion that Federal 


employees engaged in activities, which are not necessary to carry out 


the functions or duties of the agencies by whom they are employed, 
whether voluntarily or otherwise, may be compensated by the Govern- 
ment only to the extent that they have to their credit and request a 


grant of annual leave with pay. 


The recent enactment of the Criminal Justice Act of 1964, 78 Stat. 
552, 18 U.S.C. 3006A, Public Law 88-455, approved August 20, 1964, 
is a reflection of the Federal Government’s view of its obligation to 


attorneys serving indigent defendants in Federal cases. However, the 


1964 act does not make any provision for the participation of attorneys 


employed by the Federal Government without charge to annual leave. 

The situation presented by your letter is analogous to that of Fed- 
eral employees serving for nominal fees as jurors in State courts which 
was the subject of our decision in 2 Comp. Gen. 448. A remedy for 
that situation was afforded by the act of June 29, 1940, 54 Stat. 689, 


~ 


> U.S.C. 30n, covering services in both Federal and State courts. 
Until a similar legislative remedy is afforded, we are required to 
object to excusing Federal attorneys to serve as attorneys for indigent 


defendants in Federal or State cases, without loss of pay or charge to 
leave. 
The questions are answered accordingly. 


[ B-154899 J 


Bids—Government Property—Evaluation—Use Authorization 


Under a procurement readvertised when sufficient funds became available for 
the total procurement on a single-year fixed-price basis, the offer of the low 
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bidder, considered nonresponsive under the canceled two-step multi-year pro- 
curement arrangement, to use the special tooling utilized under other Government 
contracts and made available to it for the proposed contract by letter approval 
does not meet the “existing contract or agreement” requirement for the use of 
special tooling contemplated by the readvertised invitation, the letter providing 
for the use of the Government facilities constituting nothing more than the 
“concurrence” required by paragraph 13-402(a) (ii) (C) of the Armed Services 
Procurement Regulation, and in addition the failure of the bidder to furnish 
the acquisition costs for the special tooling required by the invitation renders 
the low bid nonresponsive, as the data, necessary for the elimination of the 
competitive advantage resulting from the free use of Government property, is a 
material factor that affects the evaluated bid price. 


To the Secretary of the Army, April 26, 1965: 


By letter dated March 18, 1965, the Deputy Assistant Secretary of 
the Army (Installation and Logistics) submitted for our decision a 


protest filed by ITT-Federal Laboratories (ITTFL) against award 


of a contract to Bendix Corporation under Invitation for Bids No. 
ANC (E)-36-039-64-598-U (Step II) (Reissue), issued February 3, 
1965, by the Philadelphia Procurement Division, Procurement and 
Production Directorate, United States Army Electronics Command, 


Philadelphia, Pennsylvania, for the purchase of radio sets. 


The procurement in question originated as a two-step formally ad- 


vertised multi-year procurement on March 27, 1964, when proposals 
were solicited from 116 sources. Of the six technical proposals re- 


ceived by the procuring agency, only two, the proposals of ITTFL 
and Bendix, were determined to be acceptable. Accordingly, an IFB 
was issued on June 22, 1964, to ITTFL and Bendix requesting bids 


on a single-year program quantity as well as a two-year program 
quantity. 


ITTFL submitted the low multi-year bid but failed to quote a price 


for the single-year requirement. Accordingly, Bendix protested 
against award toITTFL. In our decision B—154899 of December 22, 
1964, 44 Comp. Gen. 347, we held that ITTFL’s failure to bid on the 
single-year quantity, as required by the IFB and by Armed Services 
Procurement Regulation 1-322.2(ii) governing multi-year procure- 
ments, rendered the ITTFL bid nonresponsive and, therefore, neces- 
sitated its rejection. 

In an administrative report dated January 11, 1965, on a subsequent 
protest by Bendix against the refusal of the contracting officer to 
accept a reduced bid from Bendix, disclosure was made that after the 
IFB had been issued and the bids had been opened, sufficient funds 
had become available to permit purchase of the total procurement 
needs under a single-year fixed-price contract. rather than under a 
multi-year arrangement. Accordingly, by decision B—154899, dated 
January 25, 1965, and without passing on the propriety of considera- 
tion of a reduced bid from Bendix, we concurred with the adminis- 
trative recommendation that the IF B be canceled and the procurement 
readvertised. 
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The present protest arises under the readvertised IFB, which was 
dated February 3, 1965, and under which ITTFL was again the low 
bidder with a price of $6,495,000. Bendix bid $6,644,891. In its 
bid ITTFL listed special tooling “existing under Contract DA-36- 
039-A MC (E)-04880,” which it proposed to use in the performance 
of the proposed contract, citing paragraph 3.a.(1) of Provision W of 
the bid schedule. In addition, ITTFL furnished a letter dated Febru- 
ary 17 (one day prior to the scheduled date of bid opening) from the 
contracting officer administering contract No. DA-04880, a negotiated 
fixed-price supply contract, reading as follows: 


Reference your letter dated 16 February 1965, ETA-1546, requesting authoriza- 
tion to utilize on a non-interference basis Special Tooling furnished by the 
Government in connection with performance under Contract DA 36-039 AMC- 
04880 with respect to IFB AMC(E)-36-039-64-598-U. 

Provided that the use of the Special Tooling noted above will have no impact 
on delivery or costs of Contract DA 36-039 AMC-04880 and DA 36-039 SC-88783, 
authorization is granted ITT Federal Laboratories to utilize Special Tooling 
for the use contained in 16 February 1965 letter ETA--1546. 


Contract No. DA-04880 authorizes ITTFL, in consideration of a 
reduced contract price, to utilize the tooling rent-free “in the perform- 
ance of this contract,” whereas contract No. DA-36-039-SC-88783 is 
reported to be a cost-plus incentive fee supply contract under which 
the tooling was originally acquired by ITTFL at Government cost. 

The IFB provisions regarding use of Government property read 
as follows: 


W. FACILITIES AND SPECIAL TOOLING 


1. Definitions. For purposes of this clause, the following definitions apply: 

a. “Special Tooling’ means all jigs, dies, fixtures, molds, patterns, special 
taps, special gauges, special test equipment, other special equipment and manu- 
facturing aids, which are of such a specialized nature that, without substantial 
modification or alterations, their use is limited to the production of such sup- 
plies or parts thereof, or the performance of such services, as are peculiar to 
the needs of the Government. The term does not include: (i) consumable small 
tools, or (ii) general or special machine tools, or similar capital items. 

b. “Facilities” are property, other than material or special tooling, of use for 
the performance of a contract or subcontract. They include real property and 
rights therein, such as buildings, structures, improvements and utility systems. 
They also include plant equipment such as machinery, equipment, furniture, 
vehicles, machine tools, and accessory and auxiliary items. 

2. General Conditions for Use of Government Facilities and Tooling. 

a. Existing Government facilities and special tooling may be used by bidders 
and offerors and their subcontractors to perform this contract subject to the 
terms and conditions set forth in paragraphs 3 through 5 below. There are 
three methods of enabling such use of this Government property: 

(1) Existing contracts or agreements may already authorize the use of the 
Government property, usually in return for a rental or use charge or other 
consideration. See paragraph 3. 

(2) Government facilities and tooling may be offered for use on a no-charge 
basis by this Solicitation, and the bid or proposal may specify that all or some 
part of the offered property will be used to perform the contract. See para- 
graph 4. 

(3) Bidders or offerors and their subcontractors may submit bids or proposals 
predicated upon the use on a no-charge basis of Government facilities and tooling 
which are neither already authorized for use nor offered for use by the Solicita- 
tion. See paragraph 5. 
© * * o 
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d. The Government reserves the right of such flexibility in evaluation as is 
necessary to assure placement of the contract in the best interest of the Gov- 
ernment, including reservation of the right to override evaluation factors if the 
out-of-pocket costs would be substantially higher by reason thereof without 
commensurate advantage to the Government. 

3. Property Use authorized by Existing Contracts. 

a. Where bidders or offerors and their subcontractors propose to use, to 
perform this contract, existing Government facilities and special tooling held 
by them pursuant to a contract or agreement which authorizes the property’s 
use on and for the life of this proposed contract, the bidder or offeror shall: 

(1) Specifically identify the items of facilities and tooling proposed to be used, 
and the contract number or other identification of the Government contracts or 
agreements which grant authority for use ; and 

(2) Upon request, submit to the contracting officer evidence that, at the time 
for bid opening or for submission of proposals. authority did exist for the full 
proposed use of the Government property. 

4. Property Use offered by Solicitation. 

Where bidders or offerors and their subcontractors propose to use, to perform 
this contract, all or some portion of Government facilities and special tooling 
offered for such use on a no-charge basis by this Solicitation, the bidder or 
offeror shall identify, pursuant to paragraph 5a(2) below, the Government 
property proposed to be used, and shall furnish an evaluation factor computation 
prepared in accordance with paragraph 5a (3). 

5. Property Use proposed by Bidder or Offeror. 

a. Where bidders or offerors and their subcontractors propose to use on a 
no-charge basis, to perform this contract, Government facilities and special tool- 
ing not already authorized for use pursuant to existing contracts or by offer 
for use on this Solicitation, the bidder or offeror shall furnish the use authoriza- 
tion, property identification, and evaluation factor computation required by sub- 
paragraphs (1), (2), and (3) below as part of the bid or proposal. 

(1) Use Authorization. The bidder or offeror will obtain from each contract- 
ing officer or other official having cognizance over the Government facilities 
and special tooling proposed to be used, an authorization granting use of the 
property to perform any contract to be awarded under this solicitation. Such 
authorization must identify the items of facilities and tooling proposed to be 
used and the contract number or other identification of the Government con- 
tracts or agreements under which the property is administered. Two copies of the 
use authorization, signed by the cognizant contracting officer or other official, 
will be forwarded as part of the bid or proposal. 

(2) Property Identification. The bidder or.offeror will specifically identify 
the items of Government facilities and special tooling which it or its subcontrac- 
tors propose to use and which is authorized for use in accordance with 5a(1) 
above. Two copies of the property identification, signed by the company official 
authorized to sign bids, will be forwarded as part of the bid or proposal, furnishing 
the following information : 


Identification of 





Applicable Facilities and Total Govt Acquisi- 
ontract Tooling to be used tion Cost of Col (2) 
Item No(s) for Col (1) Item(s) Facilities and Tooling 
(1) (2) (3) 


Contract No(s) 
under which Facilities 
and Tooling 
administered 


(4) 


NOTE 1: Column (1) will list those contract items or groups of items which the 
Solicitation states are susceptible to separate award. The Column (3) costs will 
include any installation or transportation costs applicable to the facilities and 
tooling. 

(3) Evaluation Factor Computation. The bidder or offeror will compute an 
evaluation factor to be used, during the evaluation to determine the low bidder 
or offeror, as a basis for eliminating competitive advantage arising from the use 
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of the Government facilities and tooling. Two copies of the evaluation factor 
computation, signed by the company official authorized to sign bids, will be 
forwarded as part of the bid or proposal, furnishing the following information : 


Total Govt Acquisition 
Cost of Facilities (F) 








Applicable Contract and Tooling (T) used 
Item No(s) for Col (1) Item(s) 
7 ULE cote 25) 5 = ; 

Item (*) (F) $ 
yn x 


EVALUATION FAC- 
FORMULA (by which TOR (to add to ap- 


to multiply each Col plicable contract 
(2) entry) item prices) 
a Ca het er lanain a Oe ta 
X .01 X(*)months $ 
X .0167 X(*)months $ Fi 


TOTAL ITEM EVAL. FACTOR __ 
$ 


*NOTE 1: The Solicitation will supply data as to the contract item(s) or groups 
of items to be shown separately as being susceptible to separate award, plus the 
number of months, representing each item’s “Production Period” to be entered 
in the formula under Column (3). 


NOTE 2: Where the bidder or offeror considers that the facilities or tooling will 
be used concurrently on two or more contracts, but is unable to determine the 
exact overlap due to uncertainty as to the date of contract award, the evaluation 
factor computation may include data as to the contract items and acquisition 
costs of the facilities and tooling on which concurrent use is expected, as well 
as an indication of the particular months of contract overlap. The contracting 
officer, in such instances, may reduce the evaluation factor applied to these 
contract items to reflect that portion of the usage of the facilities and tooling 
allocable to this contract based on the date of the award document. 

b. Contracts issued pursuant to the authorizations and evaluations set forth 
in this paragraph 5 shall state that the contractor and applicable subcontractors 
are authorized to use, without charge, specifically identified items of Govern- 
ment facilities and special tooling. 

It is the contention of ITTFL that the letter of February 17 from 
the contracting officer administering contract No. DA-04880 was an 
“existing contract or agreement” already authorizing the use of the 
tooling in question, within the meaning of paragraph 2.a.(1) of the 
above-quoted provisions, and that it was therefore necessary for its 
bid to comply only with the requirements of paragraph 3.(a), which 
did not call for the computation or use of any evaluation factor in 
connection with its bid. 

The contracting officer, however, considered the February 17 letter 
to be merely a use authorization or consent contemplated by paragraph 
2.a.(3), and therefore requested ITTFL to clarify how the tooling 
was acquired and the terms under which it was held. 

ITTFL’s reply by letter of February 19 reads, in pertinent part, 
as follows: 
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The Special Tooling List enclosed with our bid dated February 17, 1965 was 
submitted in accordance with paragraph 3.a(1) of Provision W pursuant to 
paragraphs 2.a(1) of Provision W. The negotiated fixed price of Contract No. 
36-039-AMC (E)-04880 included as part of the consideration the use of the 
special tooling referred to above. 


Transmitted herewith are two (2) copies of our letter dated February 16, 1965 
to Lt. Col. D. R. DeCamara, Contracting Officer of the aforementioned contract. 
which requested that special tooling authorized for use on that contract be au- 
thorized for use on and for the life of the contract proposed by the subject IFB. 


This letter will also confirm the delivery to your office on February 18, 1965 of 
Lt. Col. DeCamara’s original letter dated February 17, 1965 authorizing such 
use. 

Upon consideration of the foregoing, the contracting officer con- 
cluded that ITTFL’s bid fell within the purview of paragraph 2.a.(3) 
of Provision W, and that ITTFL should have furnished the evalua- 
tion factors provided for in paragraph 5. Since the information was 
not furnished with the bid, the contracting officer further concluded 
that there was no way ITTFL’s bid could properly be evaluated for 
comparison with the Bendix bid. For this reason, the bid of ITTFL 
was rejected as nonresponsive and award was made to Bendix on 
March 2, 1965, in the total amount of $6,644,891. 

In support of its contention that the February 17 letter constitutes 
an “existing contract or agreement” within the meaning of paragraph 
2.a.(1) of Provision W, ITTFL argues that it is supported by a con- 
sideration moving to the Government, consisting of the reduction in 
price which ITTFL granted under contract No. DA-04880 in return 
for authorization to use the tooling in performance of that contract. 
It is further contended that even if ITTFL’s bid comes under para- 
graph 2.a.(3), the acquisition costs of the tooling required by the 
evaluation provisions of paragraph 5 are available to the Government 
from its own records in the Philadelphia Procurement Division. In 
any event, it is contended that, since the use of the evaluation factor 
would only have increased ITTFL’s bid by a maximum of $62,896.80, 
based upon an acquisition cost of $94,156.74, ITTFL would still have 
been the low bidder by $86,994.20 and, therefore, should be awarded 
the contract under the out-of-pocket provisions in paragraph 2.d. of 
Provision W. 

Comparing the language of paragraphs 2.a.(1) and 2.a.(3), it 
appears that there might be some justification for concluding that 
2.a.(1) is applicable to any case in which authority to use Government 
property exists at the time of bid opening, and that 2.a.(3) applies 
only when the authority to use has not been granted at that time. 
However, when reference is made to paragraph 5.a, which is referred 
to by, and must be read in connection with, 2.a.(3) it becomes obvious 
that 2.a.(3) cannot be interpreted as suggested above, since 5.a specifi- 
cally requires that “use authorization” for the property offered by the 
bidder under 2.a.(3) must be furnished “as part of the bid or pro- 
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posal.” In other words, such authorization must have been granted or 
created so as to be in effect at the time of bid opening. 

If, then, the time of authorization is not the factor for distinguish- 
ing between the applicability of 2.a.(1) and 2.a.(3), what other differ- 
entiating feature can be found? As urged by ITTFL, the presence 
or absence of a rental or use charge cannot be considered as furnishing 
the test, since 2.a.(1), by use of the word “usually” in referring to a 
rental or use charge, seems clearly to recognize that such a charge 
is not essential to a contract or agreement contemplated by that 
paragraph. 

The only remaining basis for distinguishing between the use of 
9.a.(1) and 2.a.(3) must therefore be the kind or character of the 
authorization. _ Paragraph 2.a.(1) specifically limits its applicability 
to cases in which “existing contracts or agreements” authorize the use 
of the Government property involved. Since 2.a.(3) applies to use 
(on a no-charge basis) of property not already authorized for use, 
but is coupled with the requirement of paragraph 5 that the “use au- 
thorization” must be furnished as part of the bid or proposal, the only 
possible conclusion is that the term “use authorization” in 5 is an 
authorization found in something other than an existing contract 
or agreement contemplated by 2.a.(1). 

Looking at the letter of February 17 relied upon by ITTFL as its 
authority to use Government property, it appears to fall short of being 
a contract or agreement in the strict legal sense, in that it does not 
on its face purport to impose on the bidder any obligation correlative 
to the right granted, nor does reference to the contract under which 
the property was furnished to the bidder (DA 36-039-AMC-04880) 
disclose any basis by way of obligation or other consideration to sup- 
port the purported grant of the right of use as a binding obligation of 
the Government. It would therefore appear that the letter created no 
more than a bare revocable license or offer of a right, which would be- 
come binding only upon acceptance by the Government of the ITTFL 
bid conditioned upon the use of the property. Considering the pro- 
visions of Part 4 of Section XIII of the Armed Services Procurement 
Regulation (November 1964) which declares the policy and prescribes 
the procedures governing the use by contractors of Government “pro- 
duction and research” property (as distinguished from Government- 
owned facilities) for the performance of Government contracts, we 
believe that the February 17 letter constitutes nothing more than the 
“concurrence” in the use of the property for the proposed contract 
which is required by ASPR 13-402(a) (ii) (C). 

We cannot accept the argument advanced by ITTFL that the use 
authorization contained in the February 17 letter is supported by the 
consideration of the lower price quoted by ITTFL for the perform- 
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ance of contract No. DA-04880. For that consideration the con- 
tractor was given the right to use the property in the performance of 
that contract, and no further obligation was thereby imposed upon the 
Government with respect to the property. So far as we are advised 
the Government had complete control over any other use of the prop- 
erty, and could without question have prohibited any other use of 
the property by the contractor and could have taken full possession 
and control over it upon completion of that contract. The only con- 
sideration for the right to use the same property in performance of 
the contract upon which the bid here in question was tendered would be 
a reduced price quoted by ITTFL in its present bid. As a condition 
to the acceptance of that bid the referenced provisions of ASPR re- 
quired that the competitive advantage resulting from free use of the 
Government property be eliminated by the addition to the bid price 
of the evaluation factor prescribed by the regulation and by the above- 
quoted paragraph 5 of the invitation here involved. 

We therefore conclude that, while the exact language of the invi- 
tation may not have stated the requirements of the governing regula- 
tions as precisely as might have been done, it was sufficiently clear to 
justify the contracting officer’s rejection of ITTFL’s bid as nonre- 
sponsive. 

Turning now to the effect of ITTFL’s failure to furnish the acqui- 
sition costs for the tooling, as required by section 5 of Provision W, 
it is our view that such omission rendered the bid nonresponsive. The 
purpose of the IFB requirement was to enable the procuring agency 
to evaluate the bids in accordance with the provisions of the applica- 
ble regulations. Without the data, which affected the evaluated bid 
price and therefore was a material factor, the ITTFL bid was not 
capable of proper evaluation. 

Concerning ITTFL’s statement that the procuring agency could 
have obtained the tooling acquisition costs from the contracting of- 
ficer having cognizance of the property, it is the position of the con- 
tracting agency that supportable acquisition costs have never been 
furnished to the Government. Be that as it may, the fact remains 
that the responsibility for the preparation of bids rests upon the 
bidders. 31 Comp. Gen. 323; Frazier-Davis Construction Co. v. 
United States, 100 Ct. Cl. 120, 123. Therefore, except when the acqui- 
sition cost data is not made available to a bidder before bid opening, 
a bid to be responsive must comply fully with an IFB Government 
property cost data requirement. See 43 Comp. Gen. 604. We must 
therefore conclude that the failure of ITTFL to furnish the data with 
its bid is not excusable, and that rejection of the bid as nonresponsive 
on this account was proper. Our decision on this point renders un- 
necessary any determination regarding the acceptability of the au- 
thorization bearing the signature of the supply contracting officer 
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rather than the signature of the cognizant property officer, as required 
by paragraph 5.a.(1). 

Concerning ITTFL’s contention that in view of the $140,891 dif- 
ference between its bid and the Bendix bid, award should be made 
to ITTFL under the provisions of subsection 2.d. of Provision W, the 
right thereby reserved to the Government to override evaluation fac- 
tors if out-of-pocket costs are substantial without commensurate ad- 
vantage to the Government is a matter for determination by the con- 
tracting officer. Since the contracting officer was not obligated to dis- 
regard the evaluation factor, and in view of our substantial doubt that 
such provision could properly be invoked to justify consideration, of 
a bid that is otherwise nonresponsive, we see no basis upon which it 
may properly be contended that the contracting officer’s failure to 
exercise such discretionary authorization would render the contract 
awarded to Bendix illegal. 

In the circumstances, we find no legal basis for objection to the con- 
tract awarded to Bendix. 

The file forwarded with your report is returned. 


[ B-143091 J 


Transportation—Household Effects—Military Personnel—Pack- 
ing, Crating, Drayage, Ete.—Excess Cost Liability 


The cost of the excess weight charged to an officer of the uniformed services 
incident to the shipment of household effects and books partially packed by 
him—the carrier packing the remainder of the shipment not including a charge 
for the items packed by the officer—may not be recomputed by prorating the 
carrier’s packing cost on the excess weight reduced by the constructive weight 
of the items packed by the officer rather than prorating the packing cost against 
the total excess weight, the officer having been permitted for his convenience to 
ship effects in excess of authorized weight allowances upon agreement to pay 
the additional cost, received a benefit for his packing service in the reduction 
of the overall costs on which his pro rata share is based, and absent an authoriz- 
ing regulation, the officer pursuant to paragraph 8007-2 of the Joint Travel 
Regulations, is chargeable for excess costs prorated on the basis the excess net 
weight bears to the total net weight, and computed on all costs of transportation. 


To Lieutenant Commander R. G. Pistner, Department of the Navy, 
April 27, 1965: 


Further reference is made to your letter of January 13, 1965, 
FF(MMC:mak) 4650(R), requesting a decision. as to the correct 
amount of excess cost chargeable to Captain Herbert F. Rommel, USN, 
80500, on the shipment of his household effects from Norfolk, Virginia, 
to Washington, D.C. The request was assigned PDTATAC Control 
No. 65-6 by the Per Diem, Travel and Transportation Allowance 
Committee. 

By orders dated July 9, 1963, Captain Rommel was transferred from 
Staff, Commander in Charge, Atlantic Fleet, to duty as Commanding 
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Officer, Naval Station, Washington, D.C. On July 18, 1963, he exe- 
cuted an application for shipment of his household effects from Nor- 
folk, Virginia, to Washington, D.C., in which he agreed to pay the 
excess cost occasioned by the shipment. Pursuant to the application 
17,740 pounds of household goods and 800 pounds of books were 
shipped on a Government bill of lading. It appears that prior to the 
shipment the member packed some of the items for shipment himself. 
Although the number of packages he claims he packed varies, he now 
believes he packed 102 cartons and boxes using his own materials and 
that the constructive weight of the items packed by him was 3,060 
pounds. While the constructive weight was computed on the basis of 
7 pounds per cubic foot (paragraph 8002-1, Joint Travel Regula- 
tions), there is no evidence to establish the cubic content of the items 
packed by the member. The carrier packed the remainder of the 
shipment and the charges included in the payment made to it do not 
include a charge for the items packed by the member. Since the weight 
packed and shipped exceeded Captain Rommel’s authorized weight 
allowance, excess cost was computed in accordance with paragraph 
58118-2 (example A), volume V, Bureau of Supplies and Accounts 
Manual, as follows: 

B/L No. A-3217373—Shipment No. One (1)—17,740 lbs. of household goods and 


800 lbs. of professional books via van from Norfolk, Virginia, to Washington, D.C. 
Shipment No. 1 via van 18540 lbs. less 800 lbs. prof. bks; less 5% 











I ser cscs asninss rs chia enehenensnnoioniareia ecto cieacatnaamias 16, 853 Ibs. 
Awuthoriand nbt WES GOWER. nso cc nnn cnmedcncsenessandwace 11, 000 Ibs. 
Is NI cs cs taal ued dendiarainesmansiintanmiaddiem maleic aia 5, 853 Ibs. 
Pe Ce: We itidiiiie denansdticdcunddducbsaciann 308 Ibs. 
ca elaeeeneenn WN SSERUCOD TS SIIDIREN 6, 161 Ibs. 
Excess cost for excess weight of 6,161 lbs: 
tg EES UD) ae $179. 37 
18,540 Ibs. 
Transportation 6,161 lbs. @ $3.10 ewt___-_------------~- $190. 99 
I CII sie sien isa css chs sckascniels piominiaasavat alata $370. 36 


Pay Adjustment Authorization for $370.36 was entered against the 
member’s pay record in accordance with this computation which in- 
cludes excess cost of $179.37 for packing based on the pro rata share of 
the actual cost for packing incurred by the Navy. However, you ques- 
tion whether the excess cost for packing may be recomputed by pro- 
rating the carrier’s packing cost against the resultant excess weight 
obtained after subtracting the constructive weight of the items packed 
by Captain Rommel (3,060 pounds) from the excess weight of the 
total weight shipped (6,161 pounds), rather than prorating the car- 
rier’s packing cost against the total excess weight since only a portion 
of this excess weight was packed and charged for by the carrier. Re- 
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computation of the excess cost of packing on this basis is proposed as 
follows: 





Excess weight of the total weight shipped__......--._.---- 6, 161 Ibs. 
ee ee 3, 060 Ibs. 
Resultant excess weight for computing excess packing costs__ 3,101 Ibs. 
Se cer PL achicha esti nits seine piecalaeleden $90.28 

18, 540 


This could reduce the excess packing cost chargeable to Captain 
Rommel by $89.09. He has not questioned the excess transportation 
cost: of $190.99. 

It appears that Captain Rommel contends also, in the alternate, 
that no excess packing charges should be charged to him. This is on 
the basis that the Government normally would pay all packing charges 
for a total net weight of household goods of 11,000 pounds; that the 
total net weight was 16,853 pounds; that 217 items were packed ; that 
on a prorated basis the Government should pay for packing 141 items 
and only 115 items were packed by the carrier. We see no basis for 
that contention since excess cost is chargeable on the costs incurred 
by the Government in packing and shipping household effects in excess 
of the member’s authorized weight allowance, not on the number of 
items packed. 


Chapter 8 of the Joint Travel Regulations provides for packing, 
crating, hauling, storing and shipping of household effects of mem- 
bers of the uniformed services within specified weight allowances 
under various circumstances. As a matter of convenience to such 
members the regulations permit such services with respect to house- 
hold effects in excess of the authorized weight allowances upon agree- 
ment of the member involved that he will pay the additional cost so 
incurred. In the absence of such agreement there would be no legal 
authority for moving household effects in excess of the authorized 
weight allowance. The regulations make no provision for reduction 
of excess cost by reason of services performed by the owner in packing 
some of the goods except to the extent that it may reduce the overall 
charges. It is our understanding that some packing usually is per- 
formed by members as a matter of personal convenience or for other 
reasons and such packing may have the effect of reducing the overall 
cost. The member receives a benefit for his services if the overall costs 
are reduced thereby since his pro rata share for the excess weight trans- 
ported is computed on the basis of such reduced amount. We are not 
aware of any provision, however, under which the weight of goods 


packed by the owner could be deducted from the total weight of the 


goods transported in order to determine the excess costs for packing, 


if any, chargeable to the owner. In this connection, paragraph 8007-2, 
Joint Travel Regulations, provides that excess costs chargeable to the 
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member shall be prorated on the basis that the excess net weight of the 
goods transported bears to the total net weight transported, such ex- 
cess to be computed on all costs of transportation of authorized 
articles. 

In such circumstances and since the controlling regulations make 
no provision for reducing excess shipping cost when some of the pack- 
ing is performed by the member we find no basis for adjusting the ex- 
cess cost chargeable to Captain Rommel in the manner proposed. 
Accordingly, he is chargeable with the excess cost: of $370.36 computed 
as shown above in accordance with paragraph 58118-2, volume V, (ex- 
ample A), Bureau of Supplies and Accounts Manual. 


[ B-156123 J 


Orders—-Canceled, Revoked, or Modified—Personal Convenience 
Request 

An officer of the uniformed services who while on leave prior to reporting for an 
overseas assignment is granted a compassionate deferment of the overseas as- 
signment, reassigned to an activity within the vicinity of his leave address, and 
paid personal travel from the leave address to the new duty station is not en- 
titled to personal and dependent travel and dislocation allowance from the old 
to the new duty station, the reimbursment entitlement to travel and transporta- 
tion allowances authorized by the act of December 23, 1963, when travel is per- 
formed before the effective date of change-of-station orders accruing only 
incident to orders that are canceled, revoked, or modified for the convenience of 
the Government and/or in circumstances over which the member has no control, 
and the member having requested deferment of his overseas assignment is en- 
titled only to travel allowances from his old to his new duty station in an amount 
not to exceed the distance from the place of leave to the new duty station. 


To Lieutenant Colonel P. M. Callinan, Department of the Army, 
April 27, 1965: 


Further reference is made to your letter dated September 14, 1964, 
with‘enclosures, forwarded here by third indorsement of February 8, 
1965, of the Per Diem, Travel and Transportation Allowance Com- 
mittee, in which you request an advance decision as to the legality of 
payment of travel and transportation allowances to Staff Sergeant 
James W. Edgington, RA 19310114, under the circumstances de- 
scribed. The request was assigned PDTATAC Control No. 65-4 by the 
Per Diem, Travel and Transportation Allowance Committee. 

By paragraph 30, Special Orders No. 98, Headquarters, Fort Riley, 
Fort Riley, Kansas, dated April 25, 1960, the member was relieved 
from his duty assignment at Fort Riley, Kansas, and ordered to pro- 
ceed on or about April 25, 1960, to Fort Dix, New Jersey, for further 


assignment to United States Army Europe. The orders authorized 
the member to report not later than May 9, 1960, with 8 days’ delay 


en route chargeable as ordinary leave and showed the member’s leave 
address as Portland, Oregon. By paragraph 59, Special Orders No. 


794-032 O-66—44 
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102, dated April 29, 1960, the member’s orders of April 25, 1960, were 
amended to extend the leave to 30 days, and to change the proceed 
date to May 4, 1960. Since the member was required to report at Fort 
Dix, New Jersey, on June 9, 1960, the effective date of the orders would 
appear to be not earlier than June 6, 1960. 

On May 4, 1960, the member and his dependents left his old duty 
station, Fort Riley, Kansas, and arrived at leave point Portland, 
Oregon, on May 7, 1960. While there, he applied to the Adjutant 
General, Fort Lewis, Washington, for compassionate deferment of 
overseas assignment. It appears from the record that the Command- 
ing General, Sixth U.S. Army, San Francisco, California, was ad- 
vised by wire message of May 25, 1960, from the Adjutant General to 
retain the member at Fort Lewis, Washington, pending approval of 
his application. Subsequently, the member’s deferment application 
was approved and by orders dated June 22, 1960, he was reassigned 
from Fort Riley, Kansas, to Fort Lewis, Washington. 'The member 
and his dependents completed the travel to Fort Lewis and the mem- 
ber was paid for his personal travel from Portland to Fort Lewis but 
no dependent travel or dislocation allowance was paid. He now claims 
personal and dependent travel and dislocation allowance based on his 
permanent change of station from Fort Riley, Kansas, to Fort Lewis, 
Washington. 

In your letter you state that under Public Law 88-238, 77 Stat. 475, 
approved December 23, 1963, the member may be due reimbursement 
for personal travel from Fort Riley, Kansas, to Fort Lewis, Washing- 
ton, less the sum of $7.68 paid for his travel from Portland to Fort 
Lewis and that he would also be due dependent travel from Fort 
Riley to Portland to Fort Lewis and dislocation allowance. You ex- 
press doubt as to the validity of the personal and dependent travel 
payments in view of the member’s request for compassionate defer- 
ment of overseas assignment. It appears to be your view that the 
change of station from Fort Riley to Fort Lewis was made for the 
member’s convenience and therefore the travel benefits are not payable. 

Under the act of December 23, 1963, Public Law 88-238, 77 Stat. 
475, and implementing regulations, a member is entitled to transporta- 
tion allowance for his travel and his dependents’ travel upon a showing 
that such travel was performed before the effective date of the orders 
directing him to make a change of station which are later canceled, 
revoked, or modified to direct him to return to the station from which 
he was being transferred, or the orders are modified to direct him to 
make a different change of station. 

The legislative history of the act reasonably supports the view that 
its benefits are to accrue when the orders are canceled, or modified 
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before their effective date for the convenience of the Government 
and/or in circumstances over which the member has no control. See 
B-148585, February 28, 1964, and B-154249, June 11, 1964. There is 
no evidence of a legislative intent to extend the benefits of the statute 
in situations where the orders are issued or canceled, or revoked or 
modified at the member’s own request. Since it appears from the 
record that the orders of April 25, 1960, as amended, were canceled 
before their effective date as the result of the member’s request for 
deferment Public Law 88-238 is not applicable to the case. At the 
time of the cancellation of the orders the member was at his leave 
address at Portland, Oregon, where he apparently was notified of the 
change. In such circumstances the member was entitled only to travel 
allowances from Fort Riley to Fort Lewis not to exceed the distance 
between Portland and Fort Lewis, Washington. Since he was paid 
for his travel from Portland to Fort Lewis, there is no authority to 
allow him travel allowances for personal and dependent travel per- 
formed from Fort Riley, Kansas, to Fort Lewis, Washington. 

Accordingly, payment is not authorized on the vouchers which will 
be retained in this Office. 


[ B-156334 J 


Pay—NMissing, Interned, Etc., Persons—Allowance Entitlement— 
Permanent Items of Pay and Allowances 


When a member of the uniformed services enters a missing or other status 
covered by the Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and allowances, except temporary allowances, may 
continue to be credited to his account provided no change occurs in conditions of 
entitlement, section 2 of the act authorizing the same basic, special and incentive 
pey, basic allowances for subsistence and quarters, and station per diem allow- 
ances, not to exceed 90 days, for a period of absence that a member was entitled 
to at the beginning of his absence, and the family separation allowance au- 
thorized by 37 U.S.C. 427(a)—a basic allowance for quarters equal to that 
payable to a member without dependents in the same pay grade—falling within 
the purview of section 2 of the Missing Persons Act, it may be allowed, but not 
the cash clothing allowance provided for enlisted personnel under 37 U.S.C. 418, 
an item that is not enumerated in the act, and other specific items of pay or 
allowances may be questioned. 


To the Secretary of Defense, April 27, 1965: 


Reference is made to letter of March 12, 1965, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision whether 
certain allowances may be credited to the pay account of a member of 
the Armed Forces when he enters a missing or other status covered 
by the Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015. 
The allowances involved, together with a discussion relating to each 
allowance, are set forth in Committee Action No. 361 of the Depart- 
ment of Defense Military Pay and Allowance Committee. 
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The specific questions upon which a decision is requested are as 
follows: 

1. May every item of pay and allowances, except temporary allowances, to 
which a member is entitled when he enters a missing status, or other status 
covered by the Missing Persons Act (act of Mar 7, 1942, Ch 166, as amended (78 
Stat. 487; 50 USC App 1001 et seq.)), continue to be credited to his account 
after he enters the missing status provided there is no change in conditions on 
which the pay and allowances are based? 

2. If the answer to the above question is negative, may the following types of 
allowances continue to be credited to his account : 

a. Cash clothing maintenance allowances authorized for enlisted personnel 
under 37 USC 418, as implemented by Executive Order No. 10113 of 24 Feb 1950 
and Department of Defense Directive 1338.5 of 25 June 1962? 

b. Family separation allowance, as authorized under 37 USC 427(a)? 

Section 2 of the Missing Persons Act as originally enacted on 
March 7, 1942, Ch. 166, 56 Stat. 144, 50 U.S.C. App. 1002, provided 
that a member absent from duty in a missing status would be entitled 
while so absent to receive or have credited to his account “the same 
pay and allowances to which such person was entitled at the time of 
the beginning of the absence.” The act of August 29, 1957, Public Law 
85-217, 71 Stat. 491, amended section 2 to provide that a member of the 
Armed Forces in a missing status would be entitled to receive or to 
have credited to his account “the same basic pay, special pay, incentive 
pay, basic allowance for quarters, basic allowance for subsistence, and 
station per diem allowances for not to exceed ninety days, to which 
he was entitled at the beginning of such period of absence * * *.” 

It appears clear that the reason for the susbstitution of the more 
specific and restrictive provisions for the broad general provision in the 
original law was to make sure that only certain items of pay and 
allowances would be credited during a missing status and this Office 
may not add other and unrelated items to those specified. The change 
in language was explained by the House Committee on Armed Services 
(see H. Rept. No. 204, 85th Cong., 1st Sess. 4 on H.R. 5807, which 
became Public Law 85-217) as follows: 

2. The committee bill also qualifies the type of pay and allowances which could 
be received under its provisions. The Department proposal [H.R. 2404] would 
have authorized the payment of travel per diem for any person who was in a 
per diem status when he became missing. The committee did not favor this type 
of payment and consequently spelled out in the committee bill the type of pay 
and allowances which could be paid in the future. 

In the course of the House hearings on the bill the Department of 
Defense spokesman, General Mather, in a prepared statement said: 
The main purpose of this bill is to provide permanent authority for certain 


actions regarding persons in a missing status, which are now being taken on the 
basis of temporary law. These actions are: 


1. To continue the regular pay and allowances of military and civilian 
personnel when they are in a missing status; * * *. 
Another Department of Defense spokesman, Major Turrou, pointed 
out that the station per diem allowance is in addition to the travel per 
diem allowance, that it is a supplemental station allowance “to take 
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care of the additional cost of living” in areas such as Moscow, London, 
or Paris, where military members “have an additional cost of living 
as a result of their military assignment to those areas.” He also 
pointed out that the dependents of a member in a missing status gen- 
erally are not evacuated to the United States until the member has been 
missing for 30 days, and that as soon as they are evacuated to the 
United States the station per diem allowances would be terminated. 
See pages 552 and 561 of the Hearings before Subcommittee No. 1 of 
the House Committee on Armed Services on H.R. 2404, a predecessor 
bill proposed by the Department of Defense, which hearings were held 
on March 6, 1957. 

The Uniformed Services Pay Act of 1963, Public Law 88-132, 77 
Stat. 210, 217, added section 427 to Title 37, U.S. Code, to provide a 
family separation allowance payable to members who are not author- 
ized to have their dependents accompany them and who are not fur- 
nished quarters for themselves. The purpose of the allowance is to 
compensate the member for the extra costs incurred in maintaining 
quarters at separate locations for himself and for his dependents. 
Subsection 427(a) authorizes a monthly family separation allow- 
ance to members permanently stationed overseas equal to the basic 
allowance for quarters payable to a member without dependents in 
the same pay grade; subsection 427(b) authorizes a monthly family 
separation allowance of $30 to a member if for a continuous period 
of more than 30 days he is on duty aboard a ship away from the home 
port of the ship or if he is on temporary duty away from his perma- 
nent station and his dependents do not reside at or near his temporary 
duty station. 

In decision of September 10, 1964, B-153984, 44 Comp. Gen. 127, 
we considered the question of whether the family separation allow- 
ance authorized by 37 U.S.C. 427(b) properly may be credited to mem- 
bers in a missing status under section 2 of the Missing Persons Act, as 
amended, 50 U.S.C. App. 1002. We pointed out that the legislative 
history of the 1957 amendment to the Missing Persons Act indicated 
that it was the legislative intent that members in a missing status 
should have credited to their accounts the same pay and allowances 
they would have received while performing active duty, “but not 
temporary allowances such as a per diem for travel expenses.” We 
noted that the purpose of the $30 monthly family separation allow- 
ance authorized by 37 U.S.C. 427(b) is to compensate a member for the 
added household expenses incurred at the place where his dependents 
reside as a result of the separation of the member from his dependents 
for a substantial period of time. We there said: 

Since the benefits authorized in section 427(b) are based in part on entitle- 


ment to quarters allowance and are to reimburse the member for added house- 
hold expenses, it is our view that such benefits reasonably may be regarded in 
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the same category, within the contemplation of section 2 of the Missing Persons 
Act, as amended, as the basic allowance for quarters. In view of the foregoing, 
and since it appears tiat under the Missing Persons Act, as amended, the Con- 
gress intended only to exclude the crediting of temporary allowances to mem- 
bers in a missing status, it would seem that a member who was entitled to fam- 
ily separation allowance under section 427(b) when his missing status began 
properly should continue to have credited to his account such allowance for the 
period during which he was officially carried or determined to be in a status of 
missing, etc., provided there is no change in the status of the dependents which 
would terminate entitlement. 


On the basis of that decision family separation allowance authorized 
by 37 U.S.C. 427(a) may be continued during a missing status pro- 
vided circumstances arising after the missing status starts do not ter- 
minate the right to the allowance. 

In decision of May 27, 1944, B-41592, 28 Comp. Gen. 895, we con- 
sidered the question of whether an officer in a prisoner of war status 
under the Missing Persons Act is entitled to continue to have credited 
to his account the same rental allowance to which he was entitled at 
the beginning of his absence on and after the date his dependent wife 
enlists in the Marine Corps Women’s Resérve. Noting that the statute 
authorized the payment of pay and allowances to which the member 
was entitled at the beginning of the period of absence or “may become 
entitled to thereafter,” we concluded that the statute contemplated 
adjustments based upon changed conditions, observing that : 

* * * While an officer in a missing status is entitled to have credited to his 

account the same pay and allowances to which he legally was entitled at the 
beginning of the absence, such credits are not required or authorized to be con- 
tinued upon the known happening of an event which would change the conditions 
affecting such pay and allowances. In this respect it is not to be presumed that 
the statute contemplates that the pay status of a missing person is to be com- 
puted differently from that of any other officer on active duty, not in a missing 
status, whose pay and allowances obviously are affected upon the happening of 
changed conditions. Cf. 23 Comp. Gen. 21. An officer not in a missing status 
would not be entitled to a continuation of rental allowance for a wife following 
her death or upon cessation of the marital relationship; and the same rule is to 
be applied in the case of a missing officer. 
We accordingly concluded that, when his wife was furnished Gov- 
ernment quarters or paid an allowance in lieu thereof because she be- 
came a member of the Armed Forces, it was not proper to continue 
credits in his account for rental allowance on account of dependents 
(wife). 

The pay and allowances to which members of the Armed Forces are 
entitled are set forth in Title 37, U.S. Code. The regular or “per- 
manent” items of pay and allowances there prescribed include basic 
pay, incentive pay, special pay, and basic allowances for subsistence 
and quarters, continuation of which “permanent” items are authorized 
by the specific provisions of the 1957 amendments to the Missing Per- 
sons Act. Question 1 is answered in the affirmative with respect to 
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the “permanent” items of basic pay, incentive pay, special pay and 
basic allowance for subsistence and quarters presently prescribed in 
Titie 37, U.S. Code, subject, of course, to the principle established in 
23 Comp. Gen. 895 referred to above. If a question arises with respect 
to any other specific item or items of pay or allowances, the matter 
may be submitted here for decision. 

Since a cash clothing allowance authorized for enlisted personnel 
of the Armed Forces under 37 U.S.C. 418 is not one of the allowances 
enumerated in section 2 of the Missing Persons Act as amended by 
the 1957 law, question 2a must be answered in the negative. 


[ B-156427 J 


Contracts—Awards—Equal or Tie Bids 


The fact that two low tie bidders under an invitation providing for contract 
award in accordance with paragraph 1-2.407.6 of the Federal Procurement Regu- 
lations were not present at the lot drawing as prescribed by the regulation 
when held by agency employees did not result in a legally defective award, and 
the record of the procedure containing no evidence of impropriety, the purpose 
of the procedural requirement of the regulation—avoidance of any suggestion 
or implication of impropriety in the drawing or in the award—has been met, 
as well as the vubjective of the competitive bidding statute and the Federal 
Procurement Regulations for fairness and impartiality in selecting the lowest 
responsible bidder for award, therefore, failure to strictly follow the regulation 
and permit the tie bidders to witness the drawing does not justify another 
drawing, prejudicial to the successful bidder and giving the other tie bidder a 
second opportunity to compete, however, in the future paragraph 1—2.407.6 should 
be strictly followed . 


To the Public Printer, United States Government Printing Office, 
April 28, 1965: 


By letter dated April 2, 1965, with enclosures, you requested our 
decision with respect to the protest of the Goodway Printing Com- 
pany, Inc., against the award of a term contract under your Printing 
Program No. 323. 

On February 12, 1965, the Government Printing Office (GPO) for- 
warded invitations to bid, together with specifications, to ten pros- 
pective bidders for furnishing cold-type composition during the period 
beginning May 1, 1965, through April 30, 1966. GPO prepared a 
schedule of prices for the items to be procured under the contract and 
each bidder was to enter on page 25 of the specifications and price 
list “Basic Prices minus -.-. percent; Basic Prices without change; 
or Basic Prices plus ---- percent.” Page 2 of the specifications 
contained a notice to the bidders that the prices set forth are not in- 
tended to be considered as the actual prices to be paid for the various 
operations ; that they are intended only as a base or starting point from 
which the actual quotation may be developed, and that each bidder 
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shall submit his quotation on the last page (25) by indicating “Basic 
Prices minus ---- percent; Basic Prices without change; or Basic 
Prices plus -... percent.” The specifications provided also that in 
the event a percentage is quoted to be deducted from or added to the 
price as stipulated therein, it shall apply uniformly to all prices listed 
in the schedule of prices and that all bids received will be abstracted 
and tabulated with the low contractor, the next low contractor, etc., 
listed in sequence. 

Six bids were opened on March 3, 1965, and both Photo Data, 
Inc., and Goodway quoted a “minus” 6 percent. These two bids were 
considered to be the lowest since they had both quoted the highest 
“minus” percentage. Upon evaluation of these tw bids, it was found 
that they were equal. While Goodway and Photo Data had offered a 
cash discount of 14 of 1 percent, 15 days, and 4 of 1 percent, 10 days, 
respectively, such discounts could not be considered in the evaluation 
since the invitation excluded from consideration discounts offering 
less than 20 days. Therefore, in order to break the tie, lots were pre- 
pared and a drawing was held in GPO on March 8, 1965. The name 
of Photo Data was drawn as evidenced by the following document : 


To Whom It May Concern: 


At The Opening Of Bids For The Above Item, It was Found That Tie Bids 
Were Submitted By The Following Firms: 


Goodway Printing Company, Inc. 
Photo Data, Inc. 


Lots Were Prepared And Drawn To Determine The Firm To Which Award 
Would Be Made. 

The Name Of Photo Data, Inc. Was Drawn. 

The Lots Were Drawn By Merle W. Foster 

The Lots Were Witnessed By William R. Graham, Jr. _ 

And By John R. Couch t 


Drawn By /s/___Merle W. Foster a 
Witnessed By /s/ William R. Graham, Jr. 
Witnessed By /s/ John R. Couch 


/s/ O. De Prato 
Supervised By OSCAR DE PRATO 
Title: Actg. Asst. Director of Purchases. 

















On March 8, 1965, all bidders were advised by letter of the sequence 
of successful bidders, i.e., Photo Data, Goodway, etc. It is reported 
that this letter constituted the notice of award. Under the terms of 
the resulting contract, all orders will be offered first to the low bidder 
and in succession to the other bidders until the order has been accepted. 
Each of the contractors is obligated to accept the orders unless he is 
unable to meet the delivery schedule. When the contractor accepts 
an order by telephone, a formal order is issued. However, the con- 
tract, will not go into effect until May 1, 1965, and no orders will be 
issued until that date. 
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The invitation advised bidders that: 


* * * Award in the case of equal low bids shall be made in accordance with 
Subpart 1-2.407.6 of the Federal Procurement Regulations. 


That provision reads in pertinent part: 


(b) * * * If two or more bidders still remain equally eligible for award, 
award shall be made by a drawing by lot limited to such bidders. If time 
permits, the bidders involved shall be given an opportunity to be present at the 
drawing by lot. Such drawing shall be witnessed by at least three persons, and 
the contract file sha]l contain the names and addresses of those witnesses. 

Goodway’s protest is to the effect: that while bids were opened in 
accordance with Federal Procurement Regulations (FPR) 1-2.402, 
and an opportunity was granted initially to those present to examine 
all bids to their full satisfaction, no announcement was made that two 
tie bids were received. Goodway then concludes that the award was 
made. in violation of the express requirement contained in FPR 
1-2.407.6, that “If time permits, the bidders involved shall be given 
an opportunity to be present at the drawing by lot.” It is further 
contended that it is the normal practice of GPO when tie bids are 
known to exist at the bid opening to draw lots at the opening, and that 
the practice of holding the drawing at the opening automatically 
satisfies the requirement to grant the bidders involved an opportunity 
to witness the drawing and examine the procedure carefully so as to 
assure a fair, impartial award. With particular reference to the 
time aspect of the applicable regulation, Goodway states that the 
urgency in making an award should not have been considered as a 
basis for waiving the requirement for tie bidders’ attendance at the 
drawing since almost two months will elapse before the effective date 
of the contract. Goodway points out that. both bidders are physically 
located in Washington, D.C., and that sufficient time existed between 
the opening date and the date of drawing of lots for the two bidders 
to be present at the drawing. The position of GPO in regard to these 
contentions is stated in your letter as follows: 

We did include a statement on our Invitation to Bid Form, GPO Form 182, not 
GPO Form 183 that “Award in the case of equal low bids shall be made in 
accordance with Sub-part 1-2.407-6 of the Federal Procurement Regulations”. 
This statement is made part of our Invitations to Bid in order that we meet 
the requirements of the small business and labor surplus area policies in making 


awards under equal low bids. The fact that the Federal Procurement Regula- 
tions require that the bidders involved shall be given an opportunity to be 


present at the drawing by lot, was never given serious consideration by this 
Office as it has always been our policy to have a drawing of lots properly wit- 
nessed by our employees only. Also, it is not our normal practice to draw lots 
at the opening of bids when tie bids appear to exist at the opening. Because of 
the complexity of these contracts it is our policy to have our technically trained 
personnel evaluate all factors before making a determination as to whether or 
not bids are acceptable or are considered to be equal. In this particular case 
the bids were opened on March 3, 1965, and the lots were drawn on March 8, 
1965, or within three working days after the bids had been opened. Notwith- 
standing the fact that we failed to give the bidders an opportunity to witness the 
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drawing, it is our opinion that the drawing was performed in a proper and legal 
manner. 

The procedural requirement in the regulation that equally eligible 
bidders be given an opportunity to be present at the drawing by lot, 
if time permits, is for the purpose of avoiding any suggestion or im- 
plication of impropriety in the drawing or in the award. Although 
the regulation does not in terms provide for any exception, except 
with respect to time, we feel that it should be given a reasonable in- 
terpretation where, as here, the procedures prescribed by regulation 
have been substantially complied with by the procurement agency. 
In addition to the papers transmitted with your letter, we are in receipt 
of a certification dated April 6, 1964, signed by the contracting officer, 
which states : 


To Whom It May Concern: 


This is to certify that an evaluation of the bids on Program 323 resulted in a 
tie between Goodway Printing Company, Incorporated and Photo Data, 
Incorporated. 


It is further certified that in accordance with established Government Printing 
Office procedure the name of each bidder was written on a slip of paper and 
the name of Photo Data, Incorporated was drawn as the successful bidder. 


This drawing was witnessed by: 
William R. Graham Jr. 
John R. Couch 
This was a fair, impartial, and honest drawing. 


/s/ O. De Prato 
OSCAR DE PRATO 
Acting Assistant Director of Purchases 
for Printing Procurement 


(Contracting Officer) 


Moreover, under the circumstances here present, we believe that 
the successful bidder would be unduly prejudiced if it now would be 
required to submit to another drawing of lots in order that its eligi- 
bility for award might be redetermined. The failure to provide for 
a drawing of lots in the presence of the two equally eligible bidders 
did not, in our opinion, result in a legally defective award under the 
circumstances of this case. This would seem to be especially true 
since the record before us contains not a scintilla of evidence of any 
impropriety in the drawing or the award, and no improprieties have 
been alleged by Goodway. Under the competitive bidding statute, 
and the Federal Procurement Regulation here in question, the objec- 
tive is to secure fairness and impartiality in selecting the lowest 
responsible bidder for award. Except for the fact that the tie bidders 
were not given an opportunity to witness the drawing—a requirement 
which could be dispensed with if time did not permit—all other re- 
quirements have been met. Since the official record establishes that 
the award was made to the lowest eligible bidder, we would not be 
justified in disturbing the award because a procedural regulation of 
the type here in question was not strictly followed where to do so 
would give another eligible bidder a second opportunity to compete 
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for the award. However, to avoid any recurrence of this situation, 
we recommend that the regulation as promulgated be strictly followed 
in the future. 

Concerning Goodway’s allegation of error in bid, the record shows 
that the allegation was made after award when it became apparent 
that, but for the alleged error in quoting a discount, Goodway would 
have been the lowest bidder without the necessity for a drawing of 
lots. The error as alleged after award was not a clerical mistake ap- 
parent on the face of the bid as would justify correction under section 
1-2.406.2 of the FPR. Neither is the correction authority of section 
1-2.406.3 of the regulations applicable since correction would displace 
the successful bidder. See 38 Comp. Gen. 177. 

As requested, the papers transmitted with your letter are returned. 


[ B-156523 J 


Pay—Retired—Annuity Elections For Dependents——Evidence 


A copy of an election form submitted as evidence of participation in the Retired 
Serviceman’s Family Protection Plan bearing the signature of an Air Force 
officer duly witnessed but not completed by the personnel officer to show date 
and place of rece:pt as required by AFR 34-63, dated November 13, 1957, is 
ineffective to create a valid election under the plan, lacking evidence that the 
original or any copy of the form was “delivered to the appropriate service of- 
ficials” in accordance with the regulation requirement, and although the use 
of secondary evidence is not barred when primary evidence is not available due 
to its inadvertent loss or destruction, a determination of the validity of an elec- 
tion on the basis of secondary evidence depends upon the degree of certainty of 
the evidence to establish the necessary facts, and as a determination cannot 
be made from the information furnished that the officer made a valid election 
under the plan, deductions from his retired pay for an annuity may not be 
authorized. 


To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 
April 29, 1965: 


Further reference is made to your letter dated March 8, 1965, MRA, 
requesting an advance decision on the propriety of payment of a 
voucher for $33.75 in favor of Major Anderson F. Burge, Jr., AO 
209 3669, USAF, retired, representing the amount withheld from his 
retired pay as the cost of coverage under the Retired Serviceman’s 
Family Protection Plan for the period November 1, 1963, through 
January 31, 1965. Your request was forwarded here by Headquarters, 
Department of the Air Force, as Air Force Request No. 837, assigned 
by the Department of Defense Military Pay and Allowance Committee. 

The following facts are furnished in your letter and enclosures. 
Major Burge retired from the United States Air Force on October 31, 
1963, at which time he indicated that he had elected to participate 
in the Retired Serviceman’s Family Protection Plan during March 
1961. No record of the election could be found in official Army files 
and the officer furnished a copy of AF Form 806, Election of Options 
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Under the Uniformed Services Contingency Option Act, a photo copy 
of which accompanied your letter. The form, dated February 27, 
1961, bears the officer’s signature and that of a witness—an enlisted 
man—but the portion to be completed by the personnel officer show- 
ing date and place of receipt is unexecuted. Major Burge stated in 
his letter dated November 22, 1963, that he executed and submitted 
the form at Homestead Air Force Base, Florida, on February 27, 1961. 
Section 206 of the Regulations for the Uniformed Services Con- 
tingency Option Act of 1953 (10 U.S.C. 1431, et seg.), as approved by 
the Secretary of Defense pursuant to the authority of Executive Order 
No. 10499, dated November 4, 1953, provides as follows: 
The form for making elections will be submitted as indicated by the department 


concerned. All copies forwarded will be signed, and any signed copy may be 
used to substantiate the fact of election. 


Paragraphs 5a(1)(a) and (2) of AFR 34-63, dated November 13, 
1957, provide in pertinent part that: 


AF Form 806 “Election of Options Under the Uniformed Services Contingency 
Act,” is used to make an initial election, to decline to make an election, toymodify 
or revoke an election previously made, or to change designation of a beneficiary. 


All forms must be signed by the member and attested to by a commissioned 
officer or be notarized. 


« s + * + * * 


(a) If he [an active member] is on active duty, he will submit the original, 
duplicate, and triplicate copies to the office having responsibility for 
counseling and/or aiding him to prepare this form. 

a > oe > * > oe 


(2) The responsible officer will witness the member’s signature immediately 
upon receipt of the completed forms * * *. 


The regulations further provide in paragraph 10 that: 


To be effective, the election by a member on active duty must be signed, witnessed, 
and delivered to appropriate service officials or postmarked not later than mid- 
night on the date the member completes 18 years of creditable service for basic 
pay purposes. 


While it may be that Major Burge intended to make an election of 
an annuity, his signature on the AF Form 806 used by him was not 
attested to by a commissioned officer and there is no actual evidence 
that the original or any copy of that form was “delivered to appropri- 
ate service officials” as required by the regulations. Although the use 
of secondary evidence is not barred when the primary evidence cannot 
be located by the administrative office due to inadvertent loss or de- 
struction, any determination of the validity of an election on the basis 
of secondary evidence depends upon the degree of certainty of such 
evidence to establish the necessary facts. On the basis of the informa- 
tion furnished, it cannot be determined that Major Burge made a 
valid election under the plan and deductions for an annuity are not 
authorized to be made from his retired pay. 


Accordingly, payment of the voucher, returned herewith, is 
authorized, if otherwise proper. 
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[B-156242} 


Pay—Absence Without Leave—Excused—Basis 


An Army enlisted member who, incident to revocation of retirement orders due 
to a miscalculation of active service for retirement, had a year of retirement 
excused as an unavoidable absence when returned to active duty to qualify for 
retirement may not have the excused period regarded as ‘absence without” or 
“over” leave under 37 U.S.C. 503(a), which are terms describing a situation in 
which the absent member is obligated to return to active duty but is prevented 
by a circumstance beyond his control or control of the Government and the 
member’s ineligibility for retirement does not change the fact that he was not 
obligated to perform any active duty so that the excuse of absence could make 
the absence “active duty”, and, therefore, the legality of crediting the excused 
period as active duty for retirement qualification is too doubtful to permit pay- 
ment of retired pay. 
To Lieutenant Colonel P. M. Callinan, Department of the Army, 
May 3, 1965: 

Further reference is made to your letter dated January 13, 1965, 
forwarded here by first indorsement dated March 1, 1965, of the Office, 


Chief of Finance, requesting an advance decision as to the propriety of 
payment of a voucher stated in favor of Master Sergeant Robert J. 
Sorman, RA 17 272 271, retired, covering retired pay for the period 
February 1 to 28, 1965. Your request has been allocated D.O. Num- 
ber A-831 by the Department of Defense Military Pay and Allowance 
Committee. 

By paragraph 275, Special Orders No. 159, July 5, 1963, issued at 
Headquarters, Department of the Army, under the provisions of 10 
U.S.C. 3914, Sergeant Sorman was relieved from active duty effective 


July 31, 1963, placed on the retired list and transferred to the Retired 
Reserve effective August 1, 1963. In determining whether he might 


be retired and in computing his retired pay, Sergeant Sorman was 
credited with 20 years, 0 months and 14 days of active service for 
retirement eligibility under the provisions of 10 U.S.C. 3925, and 21 


years, 6 months and 24 days’ service for basic pay purposes. Subse- 
quent verification of his service disclosed that on July 31, 1963, he had 
completed 18 years, 11 months and 14 days’ active Federal service 
and 20 years, 5 months and 24 days’ service creditable for basic pay 
purposes. Since he was not eligible for retirement with pay on August 
1, 1963, the Adjutant General, by letter dated August 4, 1964, advised 
the Commanding General, Fifth U.S. Army, that the retirement 
instrument was considered void and the retirement invalid and asked 
that immediate action be taken to have Sergeant Sorman returned to 
active duty to complete his service. The letter also advised that the 
absence of Sergeant Sorman from August 1, 1963, until his return to 
duty was excused as unavoidable on his part as he acted in good faith 


in compliance with seemingly valid retirement orders and his absence 
was also considered as unavoidable on the. part of the Army in that 
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his service was computed through August 31, 1964, and upon discov- 
ery of the error, immediate action was taken to rectify the mistake. 

By paragraph 283, Special Orders No. 198, dated August 4, 1964, 
issued by order of the Secretary of the Army, Sergeant Sorman’s 
retirement orders were revoked. Paragraph 254, Special Orders No. 
146, dated August 7, 1964, issued at Headquarters, Fifth U.S. Army, 
directed Sergeant Sorman to report to the Commanding General, XIV 
U.S. Army Corps, Minneapolis, Minnesota, for duty and subsequent 
processing for retirement to be effected upon receipt of Department 
of the Army retirement orders. Pursuant to paragraph 275, Special 
Orders No. 213, dated August 21, 1964, he was relieved from active 
duty effective August 31, 1964, placed on the retired list and trans- 
ferred to the Retired Reserve, effective September 1, 1964, pursuant 
to 10 U.S.C. 3914. With this additional active duty, together with 
the excused time while erroneously carried on the retired list, he was 
credited with 20 years, 0 months and 14 days’ service for voluntary 
retirement under 10 U.S.C. 3925 and 21 years, 6 months and 24 days’ 
service for basic pay purposes under the provisions of section 202 of 
the Career Compensation Act of 1949, approved October 12, 1949, Ch. 
681, 63 Stat. 807, now 37 U.S.C. 205. 

Sergeant Sorman has been paid retired pay from August 1, 1963, 
through June 30, 1964. He apparently has not received any pay for the 
period from July 1, 1964, through August 9, 1964. Subsequent to his 
release from active duty on August 31, 1964, he received retired pay for 
the period September 1, 1964, through January 31, 1965. You say 
that based on our decision, B—154961 of November 3, 1964, 44 Comp. 
Gen. 258, it appears Sergeant Sorman is entitled to retain the retired 
pay he received from August 1, 1963, through June 30, 1964, under the 
de facto doctrine and that he is not entitled to payment of retired pay 
from July 1, 1964, through August 9, 1964. 

Since upon recall to active status, Sergeant Sorman only served 
from August 10 through 31, 1964, or 22 days of the 1 year and 16 days’ 
additional service needed to accomplish a valid retirement, you express 
doubt as to the legality of his retirement on August 31, 1964, with en- 
titlement to retired pay effective September 1, 1964, without having 
actually completed 20 years of active Federal service for retirement 
purposes. 

Section 3914, Title 10, U.S. Code, provides: 


Under regulations to be prescribed by the Secretary of the Army, a regular 
enlisted member of the Army who has at least 20, but less than 30, years of service 
computed under section 3925 of this title may, upon his request, be retired. He 
then becomes a member of the Army Reserve, and shall perform such active duty 
as may be prescribed under law, until his service computed under section 3925 
= this title, plus his inactive service as a member of the Army Reserve, equals 

years. 
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Section 3925 provides in pertinent part that: 


(a) For the purpose of determining whether a regular enlisted member of the 
Army may be retired under section 3914 or 3917 of this title, and of computing 
his retired pay under section 3991 of this title, his years of service are computed 
by adding all active service in the armed forces and service computed under 
section 3683 of this title. 


The regulations authorized by 10 U.S.C. 3914 to be prescribed by the 
Secretary of the Army are contained in AR 635-230, paragraph 7 of 
which sets forth the service creditable for voluntary retirement. 
Paragraph 8 of the regulations provides in part that none of the 
periods of service in a Reserve component not on active duty, active 
duty for training or other full-time training duty are creditable for 
retirement under such regulations. 

Section 503 (a), Title 37, U.S. Code, provides that : 


A member * * * who is absent without leave or over leave, forfeits all pay 
and allowances for the period of that absence, unless it is excused as unavoidable. 


Since the evidence brought to light by the verification of Sergeant 
Sorman’s service on June 25, 1964, disclosed that there had been a 
miscalculation of his active service prior to his retirement and that as 
a result of this error he was not eligible for retirement and his retire- 
ment orders thus were erroneously issued, it was clearly within the 
authority of the Secretary of the Army to direct the issuance of orders 
revoking the retirement orders. However, while the orders of August 
4, 1964, were effective for that purpose, it is not clear that Sergeant 
Sorman may be considered to have been in an active duty status until 
he reported for active duty pursuant to his active duty orders of 
August 7, 1964. During the period August 1, 1963, to August 9, 1964, 
he was under no obligation to perform military duty and he actually 
performed none during that period. 

Section 503(a), 37 U.S. Code, recognizes that the Secretary of the 
Army may excuse as unavoidable an absence without leave or an 
absence over leave. We think that those two terms describe a situation 
in which the absent member is under some obligation to return to his 
station for the performance of active duty but because of circumstances 
beyond his control or beyond the control of the Government such return 
is prevented. In other words, absence without leave or absence over 
leave is something other than an absence for which the member has 
been granted permission. There seems to be no question but that 
Sergeant Sorman was officially excused from the performance of any 
military duty during the period August 1, 1963, to August 9, 1964, 
and that he neither performed nor was obligated to perform any 
active duty. His ineligibility for retirement with pay does not change 
the fact that during that period no active duty was required or con- 
templated and we doubt that such a situation is within the scope of 
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37 U.S.C. 503(a) so that an excuse of his absence under that section 
could make the period of absence “active service” within the meaning 
of 10 U.S.C. 3925. 

The record furnished this Office shows that Sergeant Sorman reen- 
listed on February 7, 1960. We understand that that reenlistment 
was for a period of 3 years (to expire February 6, 1963) and that 
prior to the end of that period he extended the enlistment for 6 addi- 
tional months which would have made it expire on August 6, 1963. 
It would seem extremely doubtful that an active service status could 
exist after that date and on that date he had not yet performed the 
service necessary to be eligible for retirement. 

Since Sergeant Sorman was excused from the performance of duty 
during the period August 1, 1963, to August 9, 1964, and not “absent 
without leave or over leave” within the meaning of 37 U.S.C. 503(a), 
it is our view that the legality of crediting that period (except possibly 
August 1 to 6, 1963) as active service for the purpose of qualifying for 
retirement under 10 U.S.C. 3914 (in the absence of some appropriate 
correction of his record under 10 U.S.C. 1552), is sufficiently doubtful 
to require the conclusion that payment should not be made on the 
submitted voucher and such voucher will be retained here. 


[B-156387] 


Military Personnel—Mobile Unit Status—Pay and Allowance 
Entitlement 


A revision of Navy instructions to reflect that duty with mobile units is shore 
duty for determining entitlement to pay and related allowances, travel allow- 
ances, and transportation of dependents and household effects and to substitute 
for the terms “fleet units” or “fleet activities’ whether the unit is primarly based 
ashore or afloat is within the authority of the Secretary in 37 U.S.C. 411(d) 
to define “permanent station,” which definition includes a shore station or 
home yard or home port of a vessel, and the decisions of the Comptroller General 
based on whether members were ship-based or shore-based for their basic duty 
assignment, or entitlement to transportation of dependents, or whether quarters 
were available at their permanent or temporary duty stations would not require 
any modification as a result of the reclassification of the mobile units for sea 
duty purposes. 


Quarters Allowance—Entitlement—Ship and Shore Based Units 


The holding in 44 Comp. Gen. 105 (1964) that members of fleet aviation squad- 
rons whether shore-based or ship-based while temporarily away from the base of 
the squadron are entitled to basic allowance for quarters when the member is 
not entitled to sea duty pay and Government quarters are not available for 
the member’s occupancy is not intended to preclude entitlement to quarters 
allowance by officers assigned to a shore-based mobile unit when adequate Gov- 
ernment quarters are not available for him at that permanent duty station ashore. 


To the Secretary of the Navy, May 3, 1965: 


Reference is made to letter dated March 22, 1965, with enclosures, 
from the Under Secretary of the Navy, requesting a decision whether 
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we would be required to object to a proposed revision of current in- 
structions to reflect the fact that duty with mobile units is shore 
duty for purposes of determining entitlement to pay and related 
allowances, travel allowances and transportation of household goods. 
The request for decision was assigned submission No. SS—-N-825 by 
the Department of Defense Military Pay and Allowance Committee. 

The matter was discussed at a conference held here on April 1, 1965, 
between representatives of the Department of the Navy and repre- 
sentatives of our Office. 

It is stated in the Under Secretary’s letter that mobile units include 
aviation squadrons, mobile construction battalions, mobile electronics 
training units, mobile photographic units and the like, but do not 
include fleet staffs or other personnel permanently assigned to ships. 
The discussion in the submission is said to be limited to aircraft 
squadrons as representative of the situation in the case of all these 
mobile units. The Under Secretary states that mobile units are 
assigned permanent duty stations at specific locations ashore and that, 
while units or detachments thereof may be temporarily deployed 
away from such stations for varying periods of time and to various 
places, each such deployment is the result of an order directing the 
deployment requiring departure from and return to the permanent 
station. In this respect, the Navy units are said to be similar to 
Army, Air Force and Marine Corps units which operate on a mobile 
basis. 

Duty assigned Navy members, the Under Secretary says, is classi- 
fied as sea or shore duty in an attempt to maintain equity as far as 
possible in types of duty assignments and that, for rotational pur- 
poses, certain duty with certain mobile units has been administra- 
tively classified as sea duty although such duty may never require 
members to go aboard ships. It is also stated that over a period of 
time the administrative classification of duty as either sea duty or 
shore duty for rotational purposes has become accepted as repre- 
sentative of the duty when in fact such classification is an administra- 
tive convenience which finds no requirement in legislation or Execu- 
tive order. The terms “fleet units,” or “fleet activities” the Under 
Secretary says, are commonly utilized to describe ships and mobile 
units for administrative and operational purposes and he refers to 
an enclosed copy of a letter from the Chief of Naval Personnel to the 
Yomptrolier of the Navy dated January 14, 1964, to the effect that 
these terms encompass a multitude of units which may be based 
either ashore or afloat and do not provide an indicium for the purpose 
of determining entitlement to the various allowances and recom- 
mends removal of such terms from the Navy Comptroller Manual 
and the Navy Travel Instructions. 


794-032 O-66—45 
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It is proposed to revise OPNAYV Instruction P3111.14H to sepa- 
rately list mobile units with permanent stations ashore and to issue 
supplementary directives requiring that entitlement determinations 
affecting all pay, allowances and travel allowances for members 
attached to mobile units be effected in the same manner as for other 
personnel assigned to permanent stations ashore. It is also proposed 
to make appropriate changes to the Navy Comptroller Manual and 
the Navy Travel Instructions and to request the Per Diem, Travel 
and Transportation Allowance Committee to remove paragraph 7066 
from the Joint Travel Regulations and to substitute the appropriate 
terms for “fleet units” or “fleet activities” where appearing therein. 
The Under Secretary asks, if we concur in the Navy Department’s view 
and the proposed revision of the regulations and instructions, that 
our previous decisions in this area, cited in his letter and also listed 
in enclosure (1), which are in conflict be modified accordingly. He 
also requests that previous payments of the allowances which have 
been made improperly solely on the basis of inconsistent or improper 
determinations of whether duty was sea duty or shore duty not be 
disturbed. 

Under the provisions of section 411(d) of Title 37, United States 
Code, the Secretaries concerned are authorized to define the words 
“permanent station” which definition shall include a shore station or 
the home yard or home port of a vessel to which a member of a uni- 
formed service who is entitled to basic pay may be ordered. Pursuant 
to that authority, paragraph 1150-10 of the Joint Travel Regulations 
defines the term “permanent station,” to mean “ * * * the post of 
duty or official station (including the home port or home yard of a 
vessel insofar as transportation of dependents and household goods is 
concerned) to which a member is assigned or attached for duty other 
than ‘temporary duty’ or ‘temporary additional duty’ * * * .” -The 
statutory authority and regulations with respect to entitlement to pay 
and allowances of the types considered here, namely, sea pay, basic 
allowance for quarters, dependent travel allowances, per diem and 
shipment of household effects, generally are contained in Chapters 5 
and 7 of Title 37, United States Code, Executive Order No. 11157, 
dated June 22, 1964, and Chapters 4 through 10 of the Joint Travel 
Regulations. As pointed out in the Undersecretary’s letter, however, 
entitlement to these allowances varies dependent upon whether a 
member is on sea duty or shore duty. The term “sea duty” as defined 
in section 202(a)(1) of Executive Order No. 11157, includes, among 
other things, duty performed by enlisted members while permanently 
assigned to a “ship-based aviation unit” and in this respect, the Under 
Secretary says the Navy currently has no aviation units which are 
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ship-based. Also, the pertinent statute, 37 U.S.C 404, provides for 
payment, under regulations of the Secretaries concerned, of travel 
and transportation allowances to members of the uniformed services 
only when away from their designated posts of duty. A member’s 
designated post of duty is the place where his basic duty assignment is 
to be performed and the place to which he must proceed or return upon 
completion of temporary assignments or other absences from his 
normal duties, or for purposes of transportation of dependents and 
household effects of members assigned to a vessel, the home port or 
home yard of the vessel; and, except as may be otherwise authorized 
by statute, administrative regulations issued under the cited statutory 
provision must be applied within that limitation. See 38 Comp. Gen. 
656, and 41 Comp. Gen. 726. 

In the decisions cited in the Under Secretary’s letter which involved 
payments of per diem, dependent travel and quarters allowances, we 
necessarily were required to base our conclusions on what appeared 
to be the factual situation as presented in each case in determining 
whether the mobile unit was ship-based or shore-based. For example, 
in the decision of July 30, 1962, 42 Comp. Gen. 65, involving the pay- 
ment of a basie allowance for quarters to an officer, we were required 
to hold, on the basis of the record before us (which included a copy 
of a letter dated June 23, 1961, from the Comptroller of the Navy to 
the disbursing officer at Naval Air Station No. 14 to the effect that the 
squadron was not a fleet shore activity for rotation purposes) and 
paragraph 044035-4(b) of the Navy Comptroller Manual, that the 
officer was assigned to a unit which was a fleet activity and that his 
right to a basic allowance for quarters was for determination on the 
same basis as that of a member serving on a vessel. In the light of 
the provisions of paragraph 7066, Joint Travel Regulations, to the 
effect that a mobile unit with an assigned home yard or home port has 
the same status as a vessel with an assigned home port or home yard 
for purposes of dependent travel and the factual information avail- 
able to us, we concluded in the decision of September 18, 1962, 42 
Comp. Gen. 167, that the mobile unit in that case was essentially a 
ship-based fleet activity and, therefore, entitlement to dependent 
travel became fixed on the effective date of the orders directing the 
change of station of the mobile unit. There was not involved in the 
decision of July 22, 1963, 43 Comp. Gen. 73, the question of whether 
the mobile unit was shore-based or ship-based. Rather, on the re- 
ported facts the decision recognized that the squadron was a shore- 
based mobile unit and, consequently, for the purpose of determining 
entitlement to travel allowances (per diem), it was necessary to 
determine when the change in the member’s basic duty assignment 
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actually took place and we concluded that the effective date of a per- 
manent change of station of a member assigned to the shore-based 
mobile unit for travel and transportation allowances is the date fol- 
lowing the announcement of the change on which the member is 
required to commence travel to the new station for the purpose of 
thereafter remaining at and performing his normal duties at the 
new station. 

The Department of the Navy representatives at the conference held 
here on April 1, 1965, requested a clarification of that part of our 
decision of August 27, 1964, B-154522, 44 Comp. Gen. 105, in answers 
to questions 3, 4 and 5, which reads as follows: 


As indicated in that decision [July 30, 1962, 42 Comp. Gen. 65] it is our 

opinion that in view of the operational requirements of fleet aviation squadrons 
and units and the Navy practice of assimilating these organizations to ships for 
duty assignment purposes, members attached to such squadrons or units are to 
be regarded as entitled to credit of basic allowance for quarters on the same 
basis as members attached to a ship regardless of whether the squadron or unit 
is ship-based or shore-based. * * * 
The above questions 3, 4 and 5, as we understood them, concerned 
the crediting of basic allowance for quarters at the single rates to offi- 
cers temporarily serving ashore away from their permanent stations 
while attached to fleet aviation squadrons or units which operate at 
sea and to those units which are administratively classified as sea duty 
but do not operate at sea from ships. In arriving at the answer to 
those questions, we viewed the Navy’s practice of assimilating the 
shore-based units to ship-based organizations and the similar opera- 
tional requirements of such units as reflecting that quarters were 
available for members of shore-based units at their permanent stations 
just as they would be aboard ship. We concluded, therefore, that 
the right to basic allowance for quarters of members attached to such 
squadrons or units, whether shore-based or ship-based, while tem- 
porarily away from the base of the squadron or unit are governed by 
paragraph 044036-1(d)(3) of the Navy Comptroller Manual, and 
that since the ship or shore station, as the case may be, is the member’s 
permanent duty station, he may be credited with basic allowance for 
quarters for any period of temporary absence from that permanent 
duty station when he is not entitled to sea duty pay and no Govern- 
ment quarters are available for his occupancy. 

The decision of August 27, 1964, was not intended to’ preclude 
entitlement to basic allowance for quarters to an officer assigned: to 
a shore-based mobile unit when adequate Government quarters are 
not available for him at that permanent duty station ashore. As held 
in the decision, however, where the permanent duty station of the 
mobile unit is ashore and the member is deployed away from that 
station on temporary additional duty, the member’s right to receive 
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basic allowance for quarters while away from his permanent station 
is governed by his quarters status at his permanent duty station. 

We have no objection to the proposed revision of the current 
instructions as set forth in the Under Secretary’s letter. On the con- 
trary, we believe such a revision will contribute materially to clarify- 
ing the status of those units for pay and allowance purposes. 

With respect to the request that we modify our decisions that may 
be in conflict with this proposal it may be noted that our decisions 
relating to entitlement of members attached to mobile units to travel 
and quarters allowances and transportation of dependents and house- 
hold effects do not turn on the question of whether the members were 
on “sea duty” for any purpose. The answers in the decisions were 
based upon whether, on the facts as we understood them, the members 
were ship-based or shore-based for purposes of their basic duty assign- 
ments or entitlement to transportation of dependents, or whether 
quarters were available for them at their permanent or temporary 
duty stations. In such circumstances, we do not believe that a reclassi- 
fication of the mobile units for sea duty purposes in line with those 
decisions will require any modification of the-decisions. Clearly, in 
view of the above explanation of what was intended by the answers 
to questions 3, 4 and 5 in the decision of August 27, 1964, no modi- 
fication of that decision will be required because of the reclassification. 
If, however, the Department of the Navy believes that any of our 
decisions was based on representations which did not reflect the true 
facts, the case may be resubmitted for further consideration. 


[B-155602] 


Bidders—Qualifications—Restrictive 


The inclusion in an invitation issued by a local housing authority for fire in- 
surance coverage on a low-rent housing project for the elderly of a requirement 
that the successful bidder have a specified minimum financial rating by a private 
insurance rating firm when such a rating alone would not qualify the bidder 
under the State insurance laws for the project and any such rated bidder would 
require consideration of reinsurance arrangements in determining bidder re- 
sponsibility the same as other bidders whose financial resources were not suffi- 
cient for the project is a provision that is not realistically adapted to the measure- 
ment of responsibility and, therefore, such a financial rating provision must be 
regarded as unduly restrictive and not essential to the minimum needs of the 
housing authority. 


Bidders—Qualifications—Restrictive 


The inclusion in an invitation for insurance coverage on a low-rent housing 
project reserving to the local housing authority the right to select the servicing 
agent for the successful bidder which provision was not explained in the invita- 
tion but was intended to be invoked only in the event the low bid was submitted 
by an agent of a particular insurance agents’ association is a provision which 
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because it was not generally known by bidders who were not agent members 
of the association may have tended to influence the number of bidders, and, 
therefore, such a provision in an invitation without explanation of its application 
is not proper. 


Contracts—Awards—To Other Than Lowest Bidder—Propriety 


An award of a fire insurance coverage contract on a low-rent housing project 
for the elderly to a bidder whose bid is more than $20,000 more than that of the 
low bidder who has the required reinsurance facilities available and who has 
not been determined to lack responsibility, financially or otherwise, is not only 
in violation of project contracts provisions requiring award to the low bidder 
but also contravenes the statutory requirement in 42 U.S.C. 1401, that local 
housing authorities in the exercise of their responsibility effect economies in ad- 
ministration of the projects. 


To the Administrator, Housing and Home Finance Agency, May 4, 
1965: 


Reference is made to your letter of November 17, 1964, requesting 
our decision concerning the propriety of procedures employed by the 
Housing Authority of the City of Dallas, Texas (the Authority), in 
the procurement of insurance effective July 1, 1964, on low-rent hous- 
ing projects administered by the Public Housing Administration 
(PHA) under the United States Housing Act of 1937, as amended, 
42 U.S.C. 1401, et seq. 

You state that the projects involved are covered by three annual con- 
tributions contracts and by one administration contract. While the 
contracts are in different forms, the provisions relating to insurance 
and PHA remedies for breach of contract are reportedly identical. 
In addition to a requirement that the Authority obtain insurance from 
“financially sound and responsible companies,” the contracts provide, 
in part, as follows: 


Sec. 305. Insurance and Fidelity Bond Coverage 


(E) In connection with each policy, including renewals, for fire and extended 
coverage insurance and for owners’, landlords’ and tenants’ public liability 
insurance the Local Authority shall give full opportunity for open and com- 
petitive bidding. The Local Authority shall give such publicity to advertise- 
ments for bids as will assure adequate competition and shall afford an opportu- 
nity to bid to all insurers who have indicated in writing to the Local Authority 
their desire to submit a bid and who are licensed to do business in the State. 
Such insurance shall be awarded to the lowest bidder. The lowest bid shall 
be determined upon the basis of net cost to the Local Authority. Net cost, for 
the purposes of this subsection (E), shall mean the gross deposit premium, plus 
the cost of insurance against the hazards, if any, of assessments, less any an- 
ticipated dividend based on the dividend payment and assessment record of the 
insurer for the previous ten years. Nothing in this subsection (E) shall have the 
effect of requiring the Local Authority to purchase insurance from any insurer not 
licensed to do business in the State or to purchase insurance which involves any 
hazard of assessment unless insurance against such hazard is available. 


By invitation issued in 1964 (date not of record), the Authority 
advertised for bids, to be submitted no later than 11:00 a.m., April 15, 
1964, to furnish the necessary project insurance coverage. The invita- 
tion stipulated that proposals would be accepted only from companies 
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currently rated as “A :AAAA” or better by Alfred M. Best and Com- 
pany, a private Texas insurance rating firm. In addition, the Au- 
thority reserved to itself the right to designate the servicing organiza- 
tion of the successful bidder. 

By letter dated April 8, 1964, PHA advised the Authority that such 
provisions in the invitation were considered unduly restrictive and that 
an addendum should be issued modifying the invitation as follows: 


1. We recommend that you delete the requirement that proposals will only 
be accepted from a bidding company that is currently rated by Alfred M. Best 
and Company as “A:AAAA” or better. We believe that any company licensed 
to do business by the State Insurance Commissioner must be presumed to be a 
responsible bidder within the meaning of Section 305(D) of your Annual Con- 
tributions Contract with PHA. In substance, you are proposing to substitute 
the rating of a private insurance authority for that of the state agency estab- 
lished by law for the supervision and rating of insurance companies. We do 
not consider this advisable or proper. 

2. We recommend that you delete Paragraph B.-8., wherein your Authority 
reserves the right to designate the servicing organization or agent of the insur- 
ance company. We consider it highly irregular to insist that the bidding 
insurance company give up the right of designating its own agent, since it is 
fundamental not only in the insurance business, but in all other businesses that 
the principal retain control and appointing power over its own agents. 


By letter of April 10, 1964, the Authority’s attorneys, Scurry, 
Scurry & Hodges, declined to comply with PHA’s request stating that 
in their opinion “it is the prerogative of the Loca] Housing Authority 
to determine the specifications and conditions for bidding on insur- 
ance.” Accordingly, no addendum to the invitation was issued. 

By letter dated May 6, 1964, the Authority advised PHA of the 
results of the bid opening. Of the 12 bids received, the bid of Fort 
Worth Lloyds Insurance (rated “A:AA” by Best), quoting an initial 
premium of $339,222.15, was low. However, the Authority made 
award to Security National Insurance Company, which bid on initial 
premium of $416,869.00, or $77,646.85 higher than the Fort Worth 
Lloyds bid. The basis for the Authority’s action is set forth in its 
May 6 letter as follows: 


At a meeting of the Board of Commissioners of this Authority on May 5, 1964, 
the Board awarded the Fire & Extended Coverage Insurance to the Security 
National Insurance Company on the basis of their bidding a 20% deviation 
and a 15% dividend. 

The Board of Commissioners disqualified the low bid received from Fort Worth 
Lloyds because the Fort Worth Lloyds Company was not of sufficient financial 
structure to comply with the requirements of the bidding specifications. 

The Board also disqualified the bid received from the Texas Pacific Indemnity 
Company for the reason that this company did not submit their bid in accordance 
with the specifications. The Texas Pacific Indemnity Company refused to 
divulge the basis on which their bid was submitted except for the statement 
that they were bidding a modification percentage of 32.9%. Inquiry was 
made of the Texas Insurance Checking Office as to whether the Texas Insurance 
Indemnity Company had received approval for any filing which would permit 
them to deliver a policy for the quoted premium, and the Texas Insurance 
Checking Office replied to the effect that the Texas Pacific Indemnity Company 
only has a 20% deviation approved by the State Insurance Commission. 
Copies of this correspondence is [sic] attached for your information. 
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As discussed in our recent telephone conversation, we do not plan to have the 
Fire & Extended Coverage policy issued until after the new rates, which will be 
effective July 1, 1964, are issued by the State Insurance Commission. We under- 
stand these new rates will be published around June 1, 1964, and that we should 
be able to furnish you a certified copy of the policy within a week or ten days 
after that date. 


By letter dated May 11, 1964, PHA notified the Authority of its 
disapproval of the award to Security National and requested that 
award be made to Fort Worth Lloyds. The letter included the fol- 
lowing statements: 


For reasons outlined in our letter to you dated April 8, 1964, we do not concur 

in the disqualification of the Fort Worth Lloyds Company since the Company 
has complied with all requirements of the Texas Insurance Commission for 
appropriate reinsurance to safely carry the insurance risk of your Authority. 
According to the Best and Company Insurance Guide, the assets of the Security 
National Insurance Company are less than oth of the value of your Projects 
and this Company also will require extensive reinsurance to carry your risk. 
Since Best and Company gives both Insurance Companies “A+” Management 
rating, we can see no legitimate reason for discriminating against the qualifica- 
tions of either Company. 
However, the Authority failed to comply with PHA’s instructions 
and requested by letter dated June 26, 1964, that PHA submit the 
matter to our Office for decision. In the meantime, Fort Worth 
Lloyds protested to PHA by letter of May 13, 1964, against award 
to any other bidder. 

The position of PHA, as set forth in your November 17 letter, is 
summarized as follows: 

(1) Bidding was deterred by invitation provisions in question, par- 
ticularly the high financial rating requirement. 

(2) The Authority’s insurance requirement amounts to $37,000,000, 
whereas the Best A:AAAA rating indicates financial size of 
$15,000,000 to $20,000,000. Since it would be necessary for a bidder 
with such rating to reinsure the risk to comply with the Texas insur- 
ance statutes, failure to consider the financial capacity of the reinsurers 
is totally unrealistic and arbitrary. In this connection, it is noted 
the net worth of Fort Worth Lloyds and its reinsurers, which amounts 
to more than $300,000,000, is more than three times that of Security 
National and its reinsurers. 

(3) The credit of an anticipated 15 percent dividend to Security 
National, which has no dividend payment record on Texas insurance, 
violates the contract provision requiring a 10-year dividend payment 
record for allowance of such credit in determining the net bid. 

(4) The award to Security National results in an excess cost of 
more than $80,000 for the five-year period involved, a loss which must 
be borne by the Federal Government. 

(5) The Authority has not made a determination that Fort Worth 
Lloyds is not financially sound and responsible. 
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By letter dated December 30, 1964, the Authority’s attorneys made 
various comments on your letter of November 17, 1964, the substance 
of which is: 

(1) The “A:AAAA” rating is considered necessary to comply with 
the PHA contract requirement that the insurance be placed with 
financially sound and responsible insurance companies. None of the 


more than 175 Texas-licensed insurance companies placed in receiver- 
ship during the past 25 years was rated “A :AAAA” or better. Fur- 


thermore, PHA did not question an “A:AA” rating limitation for 
bidders quoting on insurance for the San Antonio Housing Authority 
in 1956. 

(2) In 1953, the then PHA Commissioner held that the local 
authorities may properly determine the responsibility of insurance 
carriers. 

(3) In Federal Public Housing Authority v. Mobile Housing 
Board, 164 Fed. 2d 146, the United States Circuit Court of Appeals 
for the Fifth Circuit said: 


The Mobile Housing Board is a public body organized under the law of Ala- 
bama, having a Board of Directors clothed with the power to exercise its dis- 
cretion in the management of the business of the housing unit, and as such 
it did not contract away to the Federal Public Housing Authority its discretion 
to settle the economic question presented in this case. In the absence of an 
abuse of that discretion the federal courts cannot, and should not, inter- 
fere .... The amount, type, and spread of the risks of insurance companies, 
mutual or otherwise, as well as the reputation and character of service rendered 
by the companies, their agents, engineers, adjusters, etc., are economic factors 
that address themselves to sound business discretion. * * * 

(4) The agency reservation was intended to apply to a situation in 
which an agent, who was a member of the Dallas Association of In- 
surance Agents, might be the low bidder for one of his companies, 
and the Authority intended, in such circumstances, to name the Insur- 
ance Placement Board of Dallas as the servicing organization or agent. 
The provision would not apply to bidders, such as the low bidder, who 
were not represented by the Dallas Association of Insurance Agents. 

(5) Since Fort Worth Lloyds assets, based on the Best rating of 
“A:AA,” amount to approximately $700,000 and its guaranty bond 
deposited by its underwriters is $70,000, the Authority has not abused 
its discretion in rejecting the Fort Worth Lloyds bid. 

(6) No stock company in Texas has a 10-year dividend record, the 
15 percent dividend offered by Security National being the first ever 
offered by a stock insurance company in Texas. 

(7) Although the Authority has not made a finding that Fort 
Worth Lloyds or any other company is financially unsound or ir- 
responsible, nevertheless the Authority has determined that a company 
which does not meet the specifications and which does not have a 
minimum Best rating of “A:AAAA” is not the type of company with 
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which the Authority desires to place the $37,000,000 of insurance. 
Moreover, the cost of obtaining the insurance from Security National 
would be only $22,247.30 in excess of the $297,035.99 bid of Fort ‘Worth 
Lloyds. 

(8) Finally, the Authority contends that the withholding by PHA 
of annual contributions to housing for the elderly to offset the differ- 
ence between the Fort Worth Lloyds and Security National bids is 
economic coercion. 

In a supplemental letter of March 24, 1965, you report that: 

(1) Notwithstanding the 1956 invitation provisions requiring 
bidders to have a minimum financial rating of “A:AA”, the San An- 
tonio Housing Authority awarded the 1956 insurance contract to Inter- 
national Service Insurance Company, an underwriter for Fort Worth 
Lloyds, who was rated as “A+:BBBB” by Best; also, since 1953, 
the San Antonio Authority has awarded its insurance to either Fort 
Worth Lloyds or the International Insurance Company. 

(2) Regarding the 1953 opinion of the former PHA Commissioner, 
the local housing authorities in Texas at that time had permission to 
negotiate for insurance, and, therefore, award to other than a low 
bidder was within the purview of the existing PHA policy. However, 
the negotiation authority has since been withdrawn from local housing 
authorities in Texas, and, therefore, such opinion is not applicable 
to the present circumstances. 

(3) As to the Mobile decision, the Mobile PHA contract required 
purchase of the insurance at the lowest rate rather than at the lowest 
net cost as required by the Dallas PHA contract, and the issue in the 
Mobile case was whether PHA could impose on Mobile a broad inter- 
pretation of the term “rate.” The court ruled against PHA, holding 
that the evaluation of anticipated dividends and the possibility of 
assessment was a matter within the discretion of the housing authority. 
Since the actual rate at which the Dallas Authority proposes to buy 
the insurance is higher than the rate quoted by Fort Worth Lloyds 
and since the latter rate is firm, the Mobile decision does not apply, 
the Dallas Authority being obligated by contract to purchase the 
insurance from the lowest responsible bidder, Fort Worth Lloyds, 
on the basis of “lowest net cost.” 

(4) Regarding the Authority’s assertion that no Texas stock in- 
surance company has a 10-year dividend record, the Texas State 
Board of Insurance reported in 1961 that the International Service In- 
surance Company (a reinsurer of Fort Worth Lloyds) had paid from 
1949 to March 15, 1960, a 20 percent discount and a 13 percent antici- 
pated dividend. The dividend proposed by Security National, there- 
fore, remains a first-time promise that is not legally binding and has 
no established precedent as required by the PHA contracts. 
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(5) Based on a deferred payment plan, the Forth Worth Lloyds 
bid is recomputed as $293,832.14. ‘Therefore, the excess cost of pro- 
curement of the insurance from Security National would be $96,050.80 
without credit for an anticipated dividend and $32,773.75 should this 
dividend be paid. 

(6) Regarding reinsurance arrangements, while Texas statutes 
require that reinsurers be solvent, reinsurers need not be licensed in 
the State. Also, while reinsurance agreements may be terminated by 
mutual consent, any reinsurance already in force continues to apply 
for the full term of the reinsurance agreement. 

(7) The subsidy for the elderly is payable under the United States 
Housing Act of 1937 only to the extent needed to enable the Authority 
to rent to elderly families and still maintain the solvency of its project, 
and was not intended to compensate for operating deficits resulting 
from violations of the Authority’s contractual obligation to operate 
the projects in a manner promoting efficiency and economy. Accord- 
ingly, PHA considers the withholding of the subsidy warranted to 
offset the excessive insurance expenditures. 

(8) Fort Worth Lloyds is the only bidder who has submitted a 
revised bid reflecting the new insurance rate approved by the Texas 
Insurance Checking Office effective July 1, 1964. 

It is well established that legitimate restrictions on competition in 
advertised procurements are valid when there is no reasonable assur- 
ance that the needs of the agency will be met in the absence of such 
restrictions. See 42 Comp. Gen. 102 and cases cited therein. The 
basic question for determination in the present case, therefore, is 
whether the requirements that bidders have the specified minimum 
financial rating of “A:AAAA” by Best, and that the Authority be 
permitted to designate the successful bidder’s servicing agent are 
necessary. 

From the facts stated, it is apparent that a bidder having the speci- 
fied Best rating of “A:AAAA”, which denotes a financial capacity 
ranging from $15,000,000 to $20,000,000, would not qualify on the 
basis of the rating alone under the Texas insurance statutes to provide 
the required project insurance coverage of $37,000,000. Therefore, 
such bidder would require reinsurance as would any other bidder 
whose financial resources were not sufficient to carry the risk under 
the applicable State laws, and the financial resources of the reinsurers 
would necessarily be for consideration in determining the “respon- 
sibility” of any bidder to furnish adequate protection against the 
risks insured. Accordingly, in our view, the financial rating require- 
ment was unduly restrictive and not essential to obtaining the mini- 
mum needs of the Authority, in that it was not realistically adapted 
to the measurement of responsibility. 


794-032 O-66—46 
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Concerning the invitation provision by which the Authority re- 
served to itself the right to select the servicing agent for the successful 
bidder, we are unable to determine from the information furnished 
by the Authority the exact nature of the benefit which was to be 
gained, or the evil which was to be avoided, by invoking this provision. 
We are therefore unable to determine whether the requirement should, 
or should not, be considered unduly restrictive of competition. Aside 
from that, however, we note that the Authority explains in its letter 
of December 30 that the requirement would have been invoked only 
in the event the low bid had been submitted by an agent member of 
the Dallas Association of Insurance Agents, in which case the Author- 
ity would have designated the Insurance Placement Board of Dallas, 
a committee comprised of members of the Dallas Association of In- 
surance Agents, as the servicing agent. The Authority also advised, 
that while information to that effect was supplied to bidders who 
questioned the provision, it was not made known to bidders generally. 
Since it would appear that bidders who were not agent members of the 
Association and who did not request and receive the foregoing explana- 
tion from the Authority, may have been influenced by a contrary un- 
derstanding of the application of this provision, its inclusion in the 
invitation without also including an explanation of its application 
must be considered improper. 

As to the anticipated dividend credit allowed to Security National, 
we concur with your conclusion that in the absence of the 10-year pay- 
ment record required by section 305(E) of the project contracts and 
which at least one company has maintained, the credit of the dividend 
in computing Security National’s net bid would not be proper, even 
if the bid would thereby be made low. 

Concerning the excess costs incident to award to Security National, 
it is clear that with or without the anticipated dividend credit, the bid 
of Security National exceeds the low bid of Fort Worth Lloyds by 
more than $20,000. Therefore, there being no evidence that the inter- 
ests of the Authority would be best served by award to Security Na- 
tional, incurrence of the excess costs is not consistent with the statutory 
intent to administer the projects in an economical manner. 

Concerning the applicability of the 1953 decision of the former 
PHA Commissioner and the Mode court decision, we concur with 
your views, and with the reasons stated by you, that such decisions 
do not apply in the present circumstances. 

Regarding the Authority’s comments on the guaranty bond 
furnished by Fort Worth Lloyds, we find no evidence that such bond 
does not comply with the Texas insurance statutes. Accordingly, we 
fail to see any legal basis to question the bond. 
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While we are mindful that in the Housing Act of 1959, 42 U.S.C. 
1401, the Congress declared its policy that the local housing authorities 
should be given the maximum amount of responsibility in the adminis- 
tration of the low-rent housing program, we regard the further pro- 
visions in 42 U.S.C. 1401, requiring that such local responsibility be 
exercised with due consideration to accomplishing the objectives of 
the act while effecting economies as controlling in these circumstances, 
particularly in view of the fact that the economic burden of losses in 
operating the housing projects must eventually be borne by the United 
States. Accordingly, it is our view in the light of the whole record and 
of the fact that the Authority has not made a finding that Fort Worth 
Lloyds, who appears to have adequate reinsurance available, is not 
responsible, financially or otherwise, that the award to Security Na- 
tional at a bid price higher than Fort Worth Lloyds low bid is in 
violation of the project contracts provisions requiring award to the 
low bidder and also contravenes the statutory requirement for effect- 
ing economies in the administration of the projects. However, in 
view of our finding that the invitation provisions were restrictive, 
and of the fact that new insurance rates have been approved by the 
Texas State insurance authorities effective July 1, 1964, PHA may 
desire to consider the advisability of readvertising the procurement 
under a nonrestrictive invitation. 

As to the withholding by PHA of the subsidy for the elderly, we 
concur with your conclusion that the payment of the subsidy with 
knowledge that the Authority is unnecessarily incurring excess oper- 
ating costs is not compatible with the purpose for which the subsidy 
was authorized by Congress, that is, to enable the Authority to rent 
to elderly families while maintaining the solvency of the low-rent 
projects. 


[B-156049] 


Departments and Establishments—Services Between—Reimburse- 
ment—Actual Cost Requirement 


The sale of electric power by the Tennessee Valley Authority (TVA) to other 
Government agencies under the authority vested in the TVA Board to de- 
termine the conditions and rate for the particular type of service is not subject 
to section 601 of the Economy Act of 1932, 31 U.S.C. 686, which requires the 
furnishing of services between Government agencies on an actual cost basis and, 
therefore, the fixing of a rate for the power in accordance with the criteria in 
section 15d(f) of the Tennessee Valley Authority Act, as amended by the act of 
August 6, 1959, 16 U.S.C. 831n-4(f) is proper. 


Appropriations—Fiscal Year—Availability Beyond—Contracts— 
Long Term 


The authority for contracts for public utility services for periods beyond a fiscal 
year but not in excess of 10 years in section 201 of the Federal Property and 
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Administrative Services Act of 1949, as amended, 40 U.S.C. 481, which authority 
has been delegated to the Secretary of Defense and redelegated, permits the 
Department of the Army to enter into agreements with the Tennessee Valley 
Authority for electric energy for periods not in excess of 10 years ; however, such 
agreements would not obligate funds of the Department of the Army beyond the 
extent of availability of a fiscal year appropriation. 


To the Secretary of the Army, May 4, 1965: 


Letter dated January 29, 1965, and enclosures, from General John 
A. Goshorn, Director of Procurement, Department of the Army, con- 
cern certain differences between your Department and the Tennessee 
Valley Authority (TVA) with respect to the rates and conditions of 
service for electric power furnished by TVA at Army installations. 

Several questions have been propounded (which will be set forth 
below) which involve essentially the Army’s position that TVA is 
not furnishing service at an actual cost rate as contemplated by sec- 
tion 601 of the Economy Act of 1932, 47 Stat. 417, as amended, 31 
U.S.C 686. The Director of Procurement states that as the “actual 
cost” rate of a utility service to any one customer cannot be determined 
due to joint costs involved, a reasonable equivalent to actual cost would 
be TV A’s wholesale rate (with tax adjustment) ; that such a rate would 
be definitely compensatory to TVA; and that TVA is refusing to 
recognize that the Army, even though it is another Government agency 
should be entitled to the lowest compensatory rate in lieu of the pres- 
ently applied retail rate. 

The Director explains that TVA also refuses to concede that certain 
penalties and surcharges, which are invoked against commercial and 
industrial users, are not appropriate for charging against another 
Government agency; and that other incidental questions have arisen 
and should be resolved. For example, he reports that services are 
presently covered under “Memorandums of Understanding” which 
TVA insists are contractual obligations of the Army and must be 
considered legally binding for terms of 10 years under the present 
retail rate, or for 20 years in the event the wholesale rate is applied. 
The Army position is that between two Government agencies the 
memoranda of understanding are not contracts and do not obligate 
funds of the Army beyond the extent of availability of the fiscal 
year’s appropriation. In the enclosures your Department expresses 
the view that the “sales of surplus power at profit” referred to in the 
TVA Act (16 U.S.C. 831m) are sales other than to agencies of the 
United States, i.e., sales of surplus power under section 14 (16 U.S.C. 
831i). 

The Director states that the differences of opinion between the two 
agencies are such that a resolution of the matter by our decision is 
essential with respect to future negotiations in the power procurement 
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function of the Chief of Engineers. Accordingly, our decision is 
requested as to whether the Army is entitled to the lowest compen- 
satory rate with attendant elimination of penalties or surcharges, and 
whether the Army position is correct as to other problems considered, 
which are set forth in the “Administrative Report” enclosed with the 
Director’s letter. 

The specific questions presented for decisions, as set forth in the 
“Administrative Report,” are as follows: 


A. Are the payments for electric service received by DA from TVA to be 
at the TVA’s lowest rate commensurate with actual cost as contemplated by 
the provisions of the Economy Act of 1932, 47 Stat. 417 (31 USC 686), for services 
furnished by one department or agency of the government to another? 

B. If the Economy Act of 1932 is applicable, which one of the TVA rate sched- 
ules and what conditions of service hereinafter considered, may be accepted 
in determining reasonable actual cost of service? In this connection it is con- 
sidered that the actual cost of serving any one customer of a utility system 
cannot be determined in view of joint costs involved. 

C. Does the Tennessee Valley Authority Act of 1933, 48 Stat. 58 as amended, 
16 USC 831, preclude the application of the interagency actual cost principles 
of the Economy Act of 1932, conceding that actual cost of electric energy supplied 
to DA or a reasonable equivalent must be determined under the TVA Act of 
1933, particularly Section 13 thereof which excludes from cost all payments to 
State and local governments in lieu of taxation, and Section 15 which establishes 
rate making criteria. While actual cost of serving any one customer of TVA 
eannot be determined due to the joint costs involved, it is considered that the 
lowest rate of TVA is compensatory and would be the basis for the charge to DA. 

D. If the Economy Act of 1932 is not applicable in view of the provisions of 
the TVA legislation cited in C above, is the DA entitled to a low wholesale rate 
in lieu of current “retail industrial rate” ? 

BE. Is the DA required to enter into long term “contracts” for periods of 10 
or 20 years with TVA or is a Memorandum of Understanding between the two 
United States agencies, predicated upon DA fiscal year appropriation availability, 
the proper means of procurement between the two agencies of the United States? 

F. Is the DA required to pay certain rate and power factor penalties and sur- 
charges when a “contract demand” is exceeded as under the TVA retail industrial 
rate and pay for a power “contract demand” which is not required or used? 

G. Is DA entitled to rate adjustment for taxes and for ownership of its own 
substation in lieu of TVA owned substation and is a credit allowance proper 
for TVA’s use of DA substation and distribution system serving DA industrial 
lessees at DA installations? 


Section 9a of the TVA Act, as amended, 16 U.S.C. 831h-1, provides 
as follows: 


The Board is directed in the operation of any dam or reservoir in its possession 
and control to regulate the stream flow primarily for the purposes of promoting 
navigation and controlling floods. So far as may be consistent with such pur- 
poses, the Board is authorized to provide and operate facilitics for the generation 
of electric energy at any such dam for the use of the Corporation and for the 
use of the United States or any agency thereof, and the Board is further author- 
ized, whenever an opportunity is afforded, to provide and operate facilities for 
the generation of electric energy in order to avoid the waste of water power, 
to transmit and market such power as in this chapter provided, and thereby, so 
far as may be practicable, to assist in liquidating the cost or aid in the main- 
tenance of the projects of the Authority. [Italics supplied.] 


It is clear that under this provision of law TVA is authorized to pro- 
vide for the generation of electric energy for the use of all Government 
agencies. 
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Section 9(b) of the TVA Act, as amended, 16 U.S.C. 831h(b), pro- 
vides, in part, that: 

* * * subject only to the provisions of this chapter [TVA Act] the Corporation 
is authorized to make such expenditures and to enter into such contracts, agree- 


ments, and arrangements, upon such terms and conditions and in such manner 
as it may deem necessary. * * * [Italics supplied.] 


The TVA Act as amended, was amended by the act of August 6, 
1959, 73 Stat. 280, to permit TVA to sell bonds backed only by TV A’s 
power revenues (16 U.S.C. 831n-4 (a) and (b)), and TVA was directed 
therein to charge rates for power sufficient to cover various items. Sec- 
tion 15d(f) concerning rates (enacted in 1959) reads as follows (16 
U.S.C. 831n-4(f)): 

(f) The Corporation shall charge rates for power which will produce gross 
revenues sufficient to provide funds for operation, maintenance, and administra- 
tion of its power system ; payments to States and counties in lieu of taxes; debt 
service on outstanding bonds, including provision and maintenance of reserve 
funds and other funds established in connection therewith; payments to the 
Treasury as a return on the appropriation investment pursuant to subsection (e) 
of this section; payment to the Treasury of the repayment sums specified iu 
subsection (e) of this section; and such additional margin as the Board may 
consider desirable for investment in power system assets, retirement of outstand- 
ing bonds in advance of maturity, additional reduction of appropriation invest- 
ment, and other purposes connected with the Corporation’s power business, having 
due regard for the primary objectives of the chapter, including the objective 
that power shall be sold at rates as low as are feasible. * * * [Italics supplied.] 
There is nothing in the above-quoted section or elsewhere in the TVA 
Act or its legislative history, to indicate that the last quoted section is 
not for application to sales of TVA power to Government Agencies. 
In fact the legislative history of the 1959 act discloses that the Congress 
was aware at the time that “approximately 52 percent of the energy 
[then generated by TVA] is sold to Federal agencies” (p. 3 of S. Rept. 
No. 470, 86th Cong., 1st sess.). TVA expresses the view that since 
the purpose of the amendment was to permit TVA to sell on the market 
bonds backed only by TVA’s power revenues, an exception covering 
over half of TVA’s power sales would have made the legislation un- 
workable. In any event, notwithstanding what the law might have 
been prior to 1959, it is our view that section 15(d) (f) -of the TVA 
Act, as amended (16 U.S.C. 831n-4(f)), applies to rates for TVA 
power generally, and not just to “surplus power,” whatever that term 
as used in the act may mean. 

Also, in connection with rates we note that section 15d(a) of the 
TVA Act, as amended in 1959, 16 U.S.C. 831n-4(a), provides, in part, 
as follows: 

* * * The Corporation is authorized to enter into binding covenants with 
the holders of said bonds—and with the trustee, if any—under any indenture, 
resolution, or other agreement entered into in connection with the issuance 


thereof (any such agreement being hereinafter referred to as a “bond contract”) 
with respect to the establishment of reserve funds and other funds, adequacy 
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of charges for supply of power, application and use of net power proceeds, stipu- 
lations concerning the subsequent issuance of bonds or the execution of leases 
or lease-purchase agreements relating to power properties, and such other 
matters, not inconsistent with this chapter, as the Corporation may deem 
necessary or desirable to enhance the marketability of said bonds. * * * [Italics 
supplied. ] 

We are advised by TVA that pursuant to this authority TVA has 
entered into covenants binding it to maintain rates sufficient to meet 
in each fiscal year the requirements of 15d(f) quoted above. We are 
further advised that the TVA Board considers the BGA (the rate 
charged Army) to be the lowest rate which will satisfy the require- 
ments of section 15d(f) for the service involved. TVA states that it 
could not, therefore, fix rates on a lower basis without violating both 
its statutory obligations and its commitments to bondholders. 

In any event, considering the above-quoted provisions of section 
9(b) it is our view that the question as to what the rate (and conditions 
of service) should be for a particular type of service is a matter for 
determination by TVA in accordance with the provisions of section 
15d(f). There is nothing in section 13 of the TVA Act that requires 
a different conclusion, since that section merely provides that in de- 
termining in-lieu tax payments (which are based on percentage of 
“gross proceeds” from the sale of power) amounts paid by Govern- 
ment agencies to TVA for power shall be excluded from “gross 
proceeds.” 

In view of the above-cited and quoted provisions of law it is clear 
that TVA has authority to sell electric power to Government agencies 
without regard to section 601 of the Economy Act of 1932 and is 
required to fix rates (and incident thereto conditions of service) 
for such power in accordance with section 15d(f) quoted above. As 
indicated above, TVA considers the rate charged the Army for the 
service in question the lowest that will satisfy the requirements of sec- 
tion 15d(f) and we have no basis for questioning that determination. 

Questions A, B,C, D, F and G are answered accordingly. 

Question E raises the issue as to whether the Department of the 
Army has the authority to enter into a contract or agreement for a 
period extending beyond the end of the fiscal year for which the 
appropriation involved was made. In connection with the matter 
there is for consideration section 201 of the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U.S.C. 481, which 
provides, in pertinent part, that—- 

(a) The Administrator shall, in respect of executive agencies, and to the 
extent that he determines that so doing is advantageous to the Government in 


terms of economy, efficiency, or service, and with due regard to the program 
activities of the agencies concerned— 


* * - * * * * 
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(3) procure and supply personal property and nonpersonal services for the 
use of executive agencies in the proper discharge of their responsibilities, and 
perform functions related to procurement and supply such as those mentioned 
above in subparagraph (1) of this subsection: Provided, That contracts for 
public utility services may be made for periods not exceeding ten years * * *. 
[Italics supplied.] 


Pursuant to the authority vested in the Administrator by the above- 
cited act he delegated to the Secretary of Defense (with authority to 
redelegate) authority to enter into contracts for public utility services 
for periods extending beyond a current fiscal year but not exceeding 
10 years under certain circumstances, including where it is necessary 
to do so to obtain lower rates, longer discounts or more favorable con- 
ditions of service (16 F.R. 8309). We understand that an appropri- 
ate redelegation of such authority has been made by the Secretary. 
Accordingly, whether the agreements for electric energy between TVA. 
and the Army be considered contracts or memoranda of understand- 
ing, such agreements may extend for a period not exceeding 10 years, 
although the agreements would not obligate funds of the Army beyond 
the extent of availability of the fiscal year’s appropriation involved. 

Question E is answered accordingly. 

For your information there is set forth below the comments of TVA 
concerning the rates and conditions of service for electric power 
furnished the Army : 


Next, the suggestion is advanced that the Schedule A wholesale rates applica- 
ble in the case of sales to municipalities and cooperatives would be compensatory 
for sales to Army installations. This is not the case. The costs of service 
to installations such as Redstone Arsenal and Fort Campbell are substantially 
higher than the costs of serving municipalities and cooperatives, and, indeed, 
higher than the costs of serving large private industrial customers. Application 
of the Schedule A rates to service to Army installations would be non- 
compensatory. 

There are several reasons for this. Part of the cost of service to any customer 
is the risk involved as to the level of operation and the term of supply. In the 
case of municipalities and cooperatives, the diversity of demand among resi- 
dences, farms, and commercial and industrial establishments is such that 
variations in their overall loads are relatively minor; their contracts are long- 
term, and as a practical matter subject to virtually automatic renewal; the 
growth of their demands for power has been consistent in the past and is readily 
predictable for the future. As a result, TVA can schedule generation and 
transmission investment to provide service to them on the most economical basis 
and with complete assurance as to pay-out. Moreover, TVA’s hydro power 
(its lowest cost power) is assigned to municipalities and cooperatives for rate- 
making purposes in recognition of their status as preference customers under 
section 10 of the TVA Act. 

Large lighting and power loads served directly by TVA are also relatively 
dependable. They, too, are served under contracts of fairly long duration 
(presently 10 years), and no large industry has thus far shut down or reduced 
its contract demand below that initially taken. While such loads do not have 
the same degree of predictability as those of municipalities and cooperatives, 
the degree of risk which they entail is relatively small. 

Federal defense agency power loads, on the other hand, are in the highest 
degree uncertain, with numerous examples of discontinuance or reduction in 
original demands as a result of administrative decisions. For example, loads 


once served by TVA at Courtland Air Base, a Defense Supplies Corporation 
installation at Muscle Shoals, Alabama, Milan Ordnance Works, Gulf Ordnance 
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Works, and Volunteer Ordnance Works have been wholly eliminated, and the load 
at the Army’s Muscle Shoals Phosphate Development Works has been reduced 
from 25,000 kw to 1,000 kw. Such reductions or eliminations in loads cause 
substantial losses because generating and transmission facilities have already 
been installed to supply them. Had the defense agencies concerned installed 
their own facilities to supply the loads mentioned above, the costs of shutdown 
would have been very high. 

At Redstone Arsenal there are special factors which make costs even higher. 
We are surprised that the Director of Procurement should cite conditions at 
Redstone as a basis for lower rates, since TVA has bent over backwards in keep- 
ing the rates there at the present level in the face of special factors which would 
justify higher rates. At Redstone, contrary to TVA’s usual practice, we have 
combined deliveries at two delivery points for billing purposes, thus giving the 
Army the benefit of diversity in demand; TVA does not bill the Army for the 
transformation losses in converting voltage from 161-kv at the delivery points 
to the Army’s distribution system voltages; and TVA credits the Army for 
losses on its distribution systems caused by deliveries of power to three of the 
Army’s lessees served directly by TVA and a distributor of TVA power even 
though the contracts with the lessees specify that the points of delivery for 
this power are at the high sides of the Army’s substations and that the lessees 
shall make their own arrangements with the Army to get the power to their 
plants. These special factors at Redstone result in substantial savings to the 
Army and, in addition, afford the Army unusual flexibility in the utilization of 
power while at the same time decreasing the likelihood of excess takings charges 
and the frequency of minimum bills. 

The Director suggests that any rates charged the Army should be reduced by 
five percent to reflect the lack of a requirement for in-lieu tax payments on 
power sold by TVA to another federal agency. The application of the BGA 
rate schedule without such a reduction simply offsets in part the uncertainties 
and high costs associated with the Army loads. 

It is next suggested that TVA should compensate the Army for providing sub- 
station facilities. This would not be in accordance with TVA’s normal practice. 
Such practice is either to deliver power at transmission voltage available to 
serve the load, with the customer furnishing step-down substations as the Army 
does, or else to furnish the substations and apply a facilities rental charge 
which achieves the same financial result. As to the further suggestion that 
TVA should compensate the Army for use of the Army’s substation and distribu- 
tion facilities in the sale of power to the lessees, the points of delivery by TVA 
to the lessees, as noted above, are on the high side of the Army’s substations, 
not at the lessees’ plants. The Army is at liberty to make any charge to the 
lessees it wishes for use of its facilities between the points of delivery and the 
lessees’ plants. 

The Director mentions charges for power made by TVA to its own office of 
Agricultural and Chemical Development (which has first call on TVA power 
under the Act) as a possible measure of what charges should be to the Army. 
The power delivered to the TVA chemical plants is a combination of interruptible 
power and semi-firm power (i.e., firm power subject to interruption prior to inter- 
ruption of firm-power deliveries under contracts by TVA with any other cus- 
tomer). The Army’s loads at Redstone and Fort Campbell are made up entirely 
of firm power. Also, the TVA chemical plants have a much higher load factor 
than do Redstone and Fort Campbell. Comparisons based on amounts realized 
per kwh are therefore meaningless. 

It should be noted, moreover, that power is supplied by TVA to its chemical 
plants under long-term arrangements approved by the TVA Board which are 
comparable to contracts with other parties. Such arrangements include a ten- 
year terms; a facilities rental charge for stepping the power down from trans- 
mission voltage to delivery voltage at an Office of Power substation; a demand 
interval of 30 minutes; a power factor of 95 percent; and minimum bill pro- 
visions—to all of which the Army objects. Provisions of this type are applicable 
in connection with every rate schedule TVA has, as they are similarly applicable 
under the rate schedules of private utility companies. They are an integral 
part of the rates; if they were eliminated the demand and energy charges would 
have to be increased, or other adjustments made, to compensate. 

Finally, the Director suggests that a contract between the Army and TVA is 
not really a contract at all, and that in any case the Army cannot contract for 
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more than a single fiscal year. The Army’s power to contract for more than 
one year is not a matter on which we are in a position to pass. Certainly, if 
the Army is not in a position to enter into a binding commitment for more than 
a year, we need to know that fact since our BGA rates are not made available 
on a year-to-year basis to loads of the size of those of Redstone and Fort Camp- 
bell. If we are to assume not only the normal risks associated with Army con- 
tracts, but also the further risk of contracts for loads of this magnitude under 
which even minimum bill provisions will be applicable for only one year, costs 
and rates will need to be reassessed accordingly. 


[B-156341] 


Compensation—D o u b 1 e—Additional Employment—Forty-Hour 
Week Limitation 

An employee who, incident to holding two intermittent positions with compensa- 
tion at different hourly rates, works an aggregate of more than 40 hours plus 
overtime in one position during a week is not limited by section 301(a) of the 
Dual Compensation Act, 5 U.S.C. 3105, which restricts to 40 the number of hours 
of basic compensation an employee may be paid in one week when he has more 
than one position, to the compensation for the first 40 hours of work, but the 
employee should be paid the maximum basic compensation benefits, regardless 
of the sequence in which the different rates are earned and regardless of overtime 
compensation, and since the restriction is on receipt of basic compensation and 
not upon overtime compensation, the employee does not have to receive compensa- 
tion for all the basic 40 hours in the one position to qualify for overtime in that 
position when in fact he worked more than 40 hours in such position. 


To A. L. Ehret, United States Department of Agriculture, May 5, 
1965: 


We refer to your letter of March 15, 1965, by which you request our 
decision whether you may certify for payment the enclosed payroll 
voucher for payment of compensation to Mr. Leslie L. West, an inter- 
mittent employee of the U.S. Department of Agriculture, for work he 
performed during the week December 20 to 26, 1964, less a deduction 
resulting from the overpayment of compensation to him for the previ- 
ous week—December 13 to 19, 1964. 

On and for some time prior to December 13, 1964, Mr. West was 
employed in an intermittent position, GS-3, at $1.93 per hour by the 
Statistical Reporting Service, Department of Agriculture. On that 
day he received an additional appointment in the Agricultural Market- 
ing Service of the Department on an intermittent basis as laborer, 
WB-2, step 1, at $1.81 per hour. 

Your letter, in part, reads as follows: 


During the week December 13, 1964 to December 19, 1964, Mr. West worked 
as follows: 
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Hours Worked 








1st Appointment 2nd Appointment 
GS-3 WB-2 

Base Rate Ist Shift 2nd Shift 

$1.93 P.H. $1.81 P.H. $1.89 P.H. 
12/13 ine wa 8 
12/14 246 os 7 
12/15 + we 7 
12/16 5% a Z 
12/17 aia i 7 
12/18 eee oa 7 
12/19 sacha 5 a 
Total 11% 5 43 


When Mr. West was paid for this work we erroneously paid him for all hours 
worked under both appointments. We have recomputed Mr. West’s pay for this 
period to comply with the Dual Compensation Act. As a result we have deter- 
mined that he can only be paid for the time worked on his 2nd Appointment. 
That is: 40 hours 2nd Shift at 1.89 per hour; 3 hours overtime at 2nd Shift rate 
of $2.84 per hour and 5 hours overtime at 1st Shift rate of $2.72 per hour. A 
total of $97.72. The overpayment of 11% hours at $1.93 per hour has been 
deducted from the attached schedule. 


During the week December 20, 1964, to December 26, 1964, Mr. West worked 
as follows: 


Hours Worked 





lst Appointment. 2nd Appointment 
GS-3 WB-2 
Base Rate 1st Shift 2nd shift 
$1.93 P.H. $1.81 P.H. $1.89 P.H. 

12/20 8% ai es 

12/21 8 a 7 

12/22 8 i 7 

12/23 1 -= 7 

12/24 344 5 eh 

12/25 3% w te 

12/26 pai i 7 

Total 32% 5 28 

The attached payroll is computed as follows: 

12/20 8% Hrs. at $1.93 — $15.92 
12/21 8 Hrs. at $1.93 — 15. 44 
12/21 7 Hrs. at $1.89 -- 13. 23 
12/22 8 Hrs. at $1.93 — 15, 44 
12/22 7 Hrs. at $1.89 — 13. 23 
12/23 1 Hr. at $1.93 _— 1. 93 
12/23 % Hr. at $1.89 _ 1. 42 
Total 40 Hrs. $76. 61 


You ask whether you are correct in deducting only the compensation 
Mr. West received as a result of his work for the Statistical Reporting 
Service during the week December 13 to 19, allowing him to retain all 
the basic and overtime compensation paid him for work performed 
for the Agricultural Marketing Service. You also ask whether you 
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are correct in assuming that he should be paid for the first 40 hours 
worked during the week December 20 to 26 or whether you may pay 
him the largest payment possible for any 40 hours worked during 
that week. 

Section 301(a) of the Dual Compensation Act, approved August 
19, 1964, Public Law 88-448, 78 Stat. 488, 5 U.S.C. 3105, provides: 

Except as provided by subsections (b), (c), (d), and (e) of this section, 
civilian personnel shall not be entitled to receive basic compensation from more 
than one civilian office for more than an aggregate of forty hours of work in any 
one calendar week (Sunday through Saturday). 

That section places a restriction upon the number of hours of basic 
compensation a civilian employee may be paid for work in any calen- 
dar week if he is employed in more than one civilian office. It does 
not limit payment to the first 40 hours worked. Therefore, the em- 
ployee should be allowed the maximum basic compensation benefits 
regardless of the sequence in which the different rates of compensa- 
tion are earned. 

The act contains no specific restriction concerning the payment of 
overtime compensation. H. Rept. No. 890, 88th Cong., 1st Sess., con- 
tains the following explanation of section 301(a) at page 12: 

The prohibition is on the receipt of basic compensation and will not affect the 
receipt of otherwise properly earned overtime compensation for work in one 
position in excess of the hours required for overtime compensation. 

Since the provision in question places a restriction upon the receipt 
of basic compensation and not upon the receipt of overtime compen- 
sation Mr. West was properly paid the overtime compensation he 
earned for work in excess of 40 hours in his position with the Agri- 
cultural Marketing Service. Regarding the amount of basic compen- 
sation to be paid him for the week of December 13 to 19 we believe that 
Mr. West should be allowed the maximum amount possible regard- 
less of the sequence in which the different rates of compensation were 
earned and regardless of the overtime compensation earned in one 
position. We do not believe that payment of compensation for all of 
the basic 40 hours Mr. West worked in the Agricultural Marketing 
Service position is necessary to qualify him for overtime compensa- 
tion since he did in fact qualify for such compensation by working in 
excess of 40 hours during the week in question in that position. 

In order to give Mr. West the greatest benefit in basic compensation 
it appears that he should be allowed 1134 hours at the $1.93 rate and 
2814 hours at the $1.89 rate for the week of December 13 to 19. In 
addition, he properly was paid overtime compensation for the 8 hours 
of work in excess of 40 performed in the second position. For the 
week of December 20 to 26, Mr. West should be allowed basic com- 
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pensation for 3214 hours at the $1.93 rate and 734 hours at the $1.89 
rate. 

The voucher which is returned herewith may be certified for pay- 
ment in accordance with the above. 


[B-106776] 


Public Lands—Interagency Loans, Transfers, Etc.—Damages, 
Restoration, Etc.—Authority 

Damages to roads in a national park recreation area resulting from use by the 
Department of the Army for military maneuvers come within the principle that 
one executive department may not be reimbursed for the use of real property used 
or damaged by another department, and, even though the use permits require 
restoration of the property or payment of damages, the authority vested in the 
Secretary of the Interior to administer the national parks does not authorize 
the imposition of conditions contrary to the principle governing the use of prop- 
erty by another department, and, therefore, the Department of the Army may not 
reimburse the Department of the Interior for the damages nor restore the roads 
at its expense. 


To the Secretary of the Army, May 7, 1965: 


Letter dated April 1, 1965, from the Deputy Assistant Secretary of 
the Army (I & L) (Installations), requests a decision as to whether the 
Department of the Army (Army), may reimburse the National Park 
Service, Department of the Interior, in the proposed amount of $20,000 
for damages to park roads in the Lake Mead National Park Recrea- 
tion Area, or restore such roads at its own expense without transfer of 
funds. The damages were caused by military maneuvers conducted 
there from May 15 to 31, 1964, under written permit which provided 
for payment of damages or restoration. 

The authority of your Department to make the transfer of funds has 
been questioned in view of our decision of January 24, 1952, 31 Comp. 
Gen. 329, which was sustained on reconsideration (October 10, 1952), 
in 32 Comp. Gen. 179. 

The. Deputy Assistant Secretary expresses the view that the use of 
the Lake Mead Recreation Area can be distinguished from the use 
involved in our decision cited above. He states that in that case we 
held that the appropriation act involved (65 Stat. 426), which specif- 
ically included authority to make payment for use or repair of private 
property, indicated an intent of Congress not to include public property 
but points out that in the present case the applicable appropriation 
act (77 Stat. 256) contains no such “limitation.” He further states that 
in the former case the only agreement for payment appears to have 
consisted of a provision in an interdepartmental policy agreement that 
the Army would budget for restoration money. However, he notes 
that in the present case, the Special Use Permit, in the form of a con- 
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tract on the same standard form used for permits to private persons, 
was signed by the Superintendent of the Recreation Area as issuer and 
by an authorized representative of the Army as permittee and that 
the permit was expressly subject to a provision for payment of damages 
and a provision for restoration of any property which it damaged or 
destroyed. 

We are informed by the Deputy Assistant Secretary that it would be 
both difficult and expensive to obtain sufficient lands to conduct a large 
scale military maneuver if lands under the control of other depart- 
ments particularly public domain lands, national park lands and na- 
tional forest lands are not made available for military use. He states 
that the Army is currently using extensive areas of such lands under 
permits requiring restoration or payment of damages; and that con- 
tinued or future permission to use such Government lands for defense 
purposes will without doubt be seriously restricted if such conditions 
cannot be legally performed. 

In 31 Comp. Gen. 329, we held—quoting from the syllabus—that : 


While rule prohibiting replacements or repairs to property generally no longer 
applies to personal property loans between Government agencies under certain 
conditions, when loans are made pursuant to 31 U.S. Code 686 authorizing and 
requiring payment for personal property transferred from one agency to another, 
no such authority exists authorizing similar action with respect to real property, 
so that the Department of the Army may not reimburse the Department of Agri- 
culture for the cost of restoring national forest lands damaged by Army personnel 
during military operations. 

We do not agree that the use of the Lake Mead Recreation Area can 
be distinguished from the use involved in the above-cited decision. It 
was mentioned in the cited decision that since there was specific author- 
ity contained in the appropriation involved for the Army to make 
payments for the “use and repair of private property utilized in such 
[field] exercises,” it would appear that the Congress did not intend the 
expenditures of funds for similar use and occupancy of public prop- 
erty. However, that statement was made immediately following our 
statement therein to the effect that no appropriation of the Army had 
been cited or found that might be considered as available for expendi- 
tures for the purpose in question. We did not suggest however, or 
intend to imply that the specific authority to make payments for the 
repair of private property was—as indicated in the Deputy Assistant 
Secretary’s letter—a limitation, and that had the appropriation in- 
volved not specifically so provided it could have been used to pay for 
repair of public property under the control of another Government 
agency. In other words, the fact that an appropriation does not 
specifically provide that the funds made available therein may be 
used to pay for repairs to private property does not, in and of itself, 
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make the appropriation available to repair or restore public property 
under the control of another Government agency. 

Concerning the conditions imposed on the Army by the Special 
Use Permit issued by the Park Service requiring payment of damages 
or restoration of the property, in the above-cited decision of October 
10, 1952, 32 Comp. Gen. 179, we held that—quoting from the syllabus— 

The laws governing the establishment and administration of national forests 
which authorize and require the Secretary of Agriculture to protect and preserve 
such resources do not permit the Secretary to impose conditions upon the use 
of forest lands by Federal agencies which are contrary to the established prin- 
ciple that an executive department may not be reimbursed for the use or deprecia- 
tion of real property loaned, used, or damaged by another department, and, there- 
fore; the Department of Agriculture may not charge the Department of the 
Army for the use of or for the restoration costs of national forest lands damaged 
during military training operations. [Italics supplied.] 

What was said in 32 Comp. Gen. 179 would be for application in 
the instant case. That is to say while the Secretary of the Interior is 
charged with the duty of administering National Parks (16 U.S.C. 1) 
and is authorized to issue permits for the use of land for the accommo- 
dation of visitors (16 U.S.C. 3), these provisions of law do not author- 
ize or permit the Secretary to impose conditions which are contrary 
to the established principle that an executive department may not be 
reimbursed for the use or depreciation of real property loaned, used or 
damaged by another department. See 10 Comp. Gen. 288. 

In view of the foregoing, you are advised that the Department of 
the Army may not reimburse the National Park Service for damages 
to park roads in the Lake Mead National Recreation Area caused by 
military maneuvers or restore such roads at its own expense without 


transfer of funds. 
[B-156161] 


Appropriations — Fiscal Year — Availability Beyond — Year-End 
Buying 


Printing requisitions for sales promotion material submitted to the Government 
Printing Office (GPO) near the end of a fiscal year without any copy may not be 
regarded as material required to replace stock or as meeting a bona fide need 
of the fiscal year for lawfully obligating the appropriation available at the time of 
issuance because “stock” in such cases refers generally to readily available com- 
mon use standard items rather than to materials which are especially created 
for a particular purpose and which require a lengthy period for creation, and 
further the fact that the copy was not furnished to GPO until seven months 
after the fiscal year precludes such requisitions from being considered firm and 
complete orders when issued; therefore, the requisitions are not lawful obliga- 
tions of the particular fiscal year and such appropriations may not be charged 
with the printing costs. 


To Betty F. Leatherman, Department of Commerce, May 11, 1965: 


Your letter of April 14, 1965, presented for our consideration the 
question whether Government Printing Office invoice No. 955, dated 
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March 18, 1965, in the amount of $1,500, attached thereto, and similar 
forthcoming invoices covering the printing of certain sales promo- 
tion materials for the U.S. Travel Service, may be paid from fiscal 
year 1964 funds of that agency. 

The record before our Office shows that the U.S. Travel Service 
(hereinafter referred to as USTS) attempted to obligate $176,536 of 
fiscal year 1964 funds for the printing of the sales promotion materials 
here in question by issuing printing requisitions numbered 1678 
through 1687 to the Government Printing Office under date of June 
16, 1964. At that date, such materials could not even be printed, 
much less used, before the expiration of fisca! year 1964, hence the 
question arises as to the legality of such attempted obligation. 

In connection with printing requisitions issued near the end of a 
fiscal year, we stated in our circular letter to the heads of all Govern- 
ment agencies, dated September 3, 1941, A-44006, published at 21 
Comp. Gen. 1159, as follows: 

It has come to the attention of this Office that many requisitions for printing 
and binding have been prepared and transmitted to the Government Printing 
Office during the latter part of each fiscal year manifestly for the sole purpose 
of obligating an expiring current appropriation, as such services could not pos- 
sibly have been obtained in time, nor were they of a character, to supply the 
needs of the fiscal year in which the requisitions were issued. 

In a number of cases such requisitions have borne notations to the effect that 
manuscript and illustrations will follow, and requests have frequently been made 
by the requisitioning offices, simultaneously with the submission of requisitions 
or immediately thereafter, for the return of documents which were transmitted 


with the requisitions in order that they could be further edited or revised. In 
such instances it is not generally possible for the Government Printing Office to 


estimate the cost of the job to be performed or to begin work thereon, and the ~ 


only objective accomplished by presenting requisitions under such circumstances 
is the improper obligation of a current fiscal year appropriation. 


* * * * * * * 


The general rule for lawfully obligating a fiscal year appropriation is that the 
supplies or services are intended to serve a bona fide need of the fiscal year in 
which the need arises or to replace stock used in such fiscal year. A requisition 
improperly issued will not obligate the appropriation current at the time the 
requisition is issued, and ordinarily where a requisition is issued during one 
fiscal year and the services are not performed or required until the succeeding 
fiscal year the appropriation current at the time the services are rendered is 
properly chargeable with the cost. 

The action of the USTS in this instance falls squarely within the 
example cited in our circular letter, and, hence, constitutes a prima 
facie invalid attempt to obligate fiscal year 1964 funds. However, 
attached to your letter is a memorandum from Mr. John W. Black, 
Acting Director of USTS, attempting to justify the obligation and use 
of fiscal year 1964 funds for the printing here in question. 

The memorandum states that USTS, as part of its regular pro- 
grams, requested and obtained from Congress funds for the creation 
and production of sales promotion materials in fiscal year 1964. 


However, due to a delay in selecting a new sales promotion agency, a 
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contract for the creative work on these promotional materials could 
not be entered into until May 28, 1964, thus making it impossible to 
obligate funds for the printing of the material to be created thereunder 
before June. 

It is contended in the memorandum that the need for the promo- 
tional material arose during fiscal year 1964 and that the material 
was required to replace “stock” of promotional material used in fiscal 
year 1964. The memorandum correctly states the general rule for 
lawfully obligating a fiscal year appropriation, that is, that the 
materials ordered are intended to meet a bona fide need of the fiscal 
year in which the need arose, or to replace stock used in that fiscal year. 
Also, the memorandum cites our decisions of August 4, 1943, B-35967 
(23 Comp. Gen. 82); August 10, 1943, B-35807; and June 1, 1950, 
B-95380 (29 Comp. Gen. 489), as instances where we determined that 
printing requisitions issued near the end of a fiscal year properly 
obligated such year’s appropriation. 

It should be noted that “stock” as used in the stated general rule 
refers generally to readily available common-use standard items. See 
32 Comp. Gen. 436. We do not believe that the acquisition of promo- 
tional materials which are especially “created” for a particular pur- 
pose and which require a lengthy period for creation prior to being 
printed may be considered as “replacement of stock” as that term is 
used in the rule, regardless of the fact that they are to be used in place 
of other materials previously used for the same general purpose. 

Moreover, before any order or requisition may be considered as 
legally obligating the appropriation of the fiscal year in which it was 
issued—even if the material ordered clearly is intended to meet a 
bona fide need of that fiscal year or is for replacement of stock used 
in that fiscal year—such order must be firm and complete. 32 Comp. 
Gen. 436. In this connection, we note that the printing requisition 
involved in our decision of August 4, 1943, B-35967 (published at 
23 Comp. Gen. 82), covered a bona fide need of the fiscal year in which 
it was issued and was complete with manuscript material in final form 
at the time it was issued; the requisition involved in B-95380, June 1, 
1950, apparently was complete when issued and covered the printing 
of material identical with that used in the fiscal year in which the 
requisition was issued (and which had long been used unchanged), 
which may be considered as replacement of stock items; and B-35807 
of August 10, 1943, involved the printing of a report of the Sixteenth 
Decennial Census under an appropriation specifically made for that 
census and not continued in the succeeding fiscal year, and the requisi- 
tion was considered as obligating the appropriation of the fiscal year 
in which issued only to the extent that it was complete (i.e., accom- 
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panied by manuscript typed in final form) at the time it was issued. 
See, also, B-154277, June 5, 1964; B-114619, April 17, 1953. 

In the present instance, the record before our Office indicates that 
none of the requisitions here involved was accompanied by manu- 
scripts or other copy to be printed at the time of issuance. The 
requisitions bore notations to the effect that specifications and copy 
would follow but did not specify a date. Furthermore, the record 
reveals that no copy actually was furnished the Government Printing 
Office under these requisitions until February 1, 1965, over seven months 
after the end of the 1964 fiscal year. Obviously, even if the printing 
here involved could be considered as replacement of stock or as 
intended to meet a bona fide need of fiscal year 1964, these requisitions 
did not satisfy the requirement of firm and complete orders before 
the expiration of the 1964 fiscal year. Moreover, in view of the late 
date at which copy was furnished to the Government Printing Office, 
it is difficult to see how this printing could fulfill a need of the 1964 
fiscal year. 

Hence, it must be held that the requisitions here in question did 
not legally obligate fiscal year 1964 funds of the USTS and, therefore, 
the Government Printing Office invoice No. 955, which is returned 
herewith, and any other such invoices covering sales promotion 
materials printed under requisitions numbered 1678 through 1687, 
issued under date of June 16, 1964, cannot be paid from fiscal year 
1964 funds. 


[B-156331] 


Bids—Late—Time Ambiguity 


To permit consideration of a downward modification of a low bid received after 
the time set for receipt of bids and modifications but prior to bid opening under 
an invitation containing conflicting instructions as to the time modifications 
could be considered would not only be unfair to the other bidders but, because 
of the ambiguity, the Government has not received the benefits of full and free 
competition and, therefore, the invitation should be canceled. 

To the Acting Administrator, General Services Administration, 


May Il, 1965: 

Reference is made to a letter dated April 12, 1965, with enclosures, 
from the General Counsel, General Services Administration, concern- 
ing the protest of Aronoff Construction Company, Inc., against the 
award of a contract to any bidder other than itself for Remodeling 
and Conversion, Phase I, U.S. Post Office and Court House and U.S. 
Custom House (New), Denver, Colorado. Award has not yet been 
made. 


The protest concerns the delayed bid opening procedttre prescribed 
by General Services Procurement Regulations, as published in 41 
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CFR 5B-2, 202-70, 29 F.R. 15026-15027, which requires the listing 
of subcontractors by bidders on construction projects. That regu- 
lation provides in pertinent part as follows: 


(f) Contracting officers shall treat separate submissions of lists of subcon- 
tractors in the same manner as submissions of bids with respect to timeliness 
of receipt, modification, or withdrawal. Bids, modifications, or withdrawals 
received after the time set for receipt of bids are late and may be considered 
only if their late receipt may be waived under Instruction No. 7 of Instructions 
to Bidders (Standard Form 22). Lists of subcontractors, if submitted separately 
from the bid, modifications, or withdrawals received after the time set for open- 
ing of bids are late and may be considered only if their late receipt may be 
waived under Instruction No. 7 of Instructions to Bidders (Standard Form 22). 
Accordingly, Instruction No. 7 of Instructions to Bidders shall be modified as 
follows: 


LATE BIDS AND MODIFICATIONS OR WITHDRAWALS 


(a) Bids and modifications or withdrawals thereof received at the office 
designated in the Invitation for Bids after the exact time set for receipt of 
bid, and if submitted separately, lists of subcontractors and modifications or 
withdrawals thereof received at the office designated in the Invitation for Bids 
after the exact time set for opening of bids will not be considered unless: (1) 
They are received before award is made; and either (2) they are sent by 
registered mail or by certified mail for which an official dated Post Office stamp 
(postmark) on the original Receipt for Certified Mail has been obtained, or 
by telegraph if authorized, and it is determined by the Government that the 
late receipt was due solely to delay in the mails, or delay by the telegraph 
company, for which the bidder was not responsible; or (3) if submitted by mail 
(or by telegram if authorized), it is determined that the late receipt was due 
solely to mishandling by the Government after receipt at the Government instal- 
lation: Provided, That timely receipt at such installation is established upon 
examination of an appropriate date or time stamp (if any) of such installation, 
or of other documentary evidence of receipt (if readily available) within the 
control of such installation of the Post Office serving it. However, a modifica- 
tion which makes the terms of the otherwise acceptable bid more favorable to 
the Government will be considered at any time it is received and may there- 
after be accepted. 

(b) Bidders using certified mail are cautioned to obtain a Receipt for Certi- 
fied Mail showing a legible, dated postmark and to retain such receipt against 
the chance that it will be required as evidence that a late bid was timely mailed. 

(c) The time of mailing of late bids submitted by registered or certified mail 
shall be deemed to be the last minute of the date shown in the postmark on 
the registered mail receipt or registered mail wrapper or on the Receipt for 
Certified Mail unless the bidder furnishes evidence from the Post Office station 
of mailing which establishes an earlier time. In the case of certified mail, the 
only acceptable evidence is as follows: (1) Where the Receipt for Certified 
Mail identifies the Post Office station of mailing, evidence furnished by the 
bidder which establishes that the business day of that station ended at an 
earlier time, in which case the time of mailing shall be deemed to be the last 
minute of the business day of that station; or (2) an entry in ink on the Receipt 
for Certified Mail showing the time of mailing and the initials of the postal em- 
ployee receiving the item and making the entry, with appropriate written 
verification of such entry from the Post Office station of mailing, in which case 
the time of mailing shall be the time shown in the entry. If the postmark on the 


original Receipt for Certified Mail does not show a date, the bid shall not be 
considered. 


A primary effect of this regulation is to amend that portion of 
Instruction No. 7 in Standard Form 22 under which a bid is classified 


as a late bid only if it is received after the time set for bid opening, 
and to substitute a provision that “Bids, modifications, or withdrawals 
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received after the time set for receipt of bids are late and may be 


considered only if their late receipt may be waived under Instruction 
No. 7 of Instructions to Bidders (Standard Form 22).” However, 
the regulation does not purport to modify Instructions Nos. 5 and 8 


of Standard Form 22, which is also required under 41 CFR 1-16.401(e) 


to be used for advertised construction contracts. Those Instructions 
read respectively as follows: 


5. Preparation of Bids. * * * 
* * & * * + * 


(d) Modifications of bids already submitted will be considered if received 
at the office designated in the invitation for bids by the time set for opening of 


bids. Telegraphic modifications will be considered, but should not reveal the 
amount of the original or revised bid. 
* a * as 7. * . 

8 Withdrawal of Bids. Bids may be withdrawn by written or telegraphic 
request received from bidders prior to the time set for opening of bids. 

The Invitation for Bids, as amended, set the time for receipt of bids 
as 1:30 p.m., March 2, 1965, with the time for bid openimg as 1:30 p.m., 
March 4, 1965. It contained Standard Form 22 as required by 41 CFR 


1-16.401(e), with Instruction No. 7 modified according to 41 CFR 
5 B-2.202-70. 

Twelve bids were opened on March 4, 1965. The two lowest bidders 
and their base bids were: Aronoff Construction Company, Inc., 


$1,225,000, Frank Briscoe Company, Inc., $1,208,802. 


However, on March 4, 1965, but prior to the time set for opening 
of bids, Aronoff had submitted a written modification of its bid which 
reduced it to $1,198,830. Your Administration reports that because 
such modification was not received until after the time set for receipt 


of bids had expired, it was treated as a late modification which could 
not be considered. Aronoff Construction Company disputes such con- 
tention, pointing out that under Instruction No. 5(d) modifications 
of bids are permitted if received at the designated office by the time 
set for opening of bids. 

It thus appears that, because of a conflict in the governing regula- 
tions, the invitation contains conflicting Instructions to Bidders 
relative to the time by which they would be required to submit bid 
modifications if such modifications were to be considered in making an 
award. In view of such ambiguity, together with the possibility that 
other bidders may have placed a construction on Instructions Nos. 5, 
7 and 8 which was contrary to that adopted by Aronoff and may there- 
fore have refrained from submitting downward revisions of their bid 
prices between the time set for receipt of bids and the time set for 
hid opening, we must conclude that it would be improper to now 
accept Aronoff’s bid at a price which is low only by reason of the 
reduction resulting from its modification. Conversely, it is apparent 
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from the fact that Aronoff (together with other bidders similarly 
situated whose protests are presently being considered by this Office) 


was able and willing to offer a price reduction prior to opening and 
publication of bids, that the Government has not received, and may 


not reasonably be expected to receive, the benefits of full and free 


competition under ambiguous provisions such as were included in 
the invitation. 
Under the circumstances it is our opinion that the invitation in 


question should be canceled. 


We understand that your Agency has already taken corrective action 
to assure that future similar procurements which are formally adver- 
tised will be based on regulations, and Instructions to Bidders, which 
accurately reflect your Agency’s intentions with respect to the time- 


liness of bid modifications where delayed subcontractor listing is 
involved. In this connection, we should like to observe that the effect 
of the 48-hour interval between bid submission and bid opening, if bid 
modification during that period is not permitted, appears to be to give 


bidders an opportunity for subcontract bid shopping, without any 


corresponding benefit to the Government. Since it was our under- 
standing that the primary purpose of the subcontractor listing require- 
ment was to eliminate bid shopping, it is suggested that further 


consideration be given to this aspect of the procedure before new 


invitations are issued. 

In view of the foregoing it is unnecessary to consider the conten- 
tions raised with respect to the responsiveness of the respective lowest 
bidders. The enclosures to the General Counsel’s letter are returned. 


[B-156403] 


Gratuities—Six Months’ Death—Reservists Killed En Route to or 
From Physical Examinations 


An inactive naval reservist who was killed in an automobile accident returning 
home from a physical examination pursuant to orders which did not place the 
member in an active duty status but merely required him to report for examina- 
tion to determine his physical qualifications for active duty at a later date in the 
Aviation Officer Candidate Program may not be regarded as having been in an 
active duty status or any other status for expenses incident to the member’s 
death and death gratuity benefits in 10 U.S.C. 1475-1480, 1482, or 6148, and, 
therefore, death benefits are not payable in the absence of a correction of record 
to show that the member had been ordered to temporary active duty for a phy- 
sical examination incident to orders to active duty. 


To the Secretary of the Navy, May 11, 1965: 


Further reference is made to letter of March 22, 1965, from the 
Under Secretary of the Navy requesting a decision as to the entitlement 
of the survivors of Gerald F. Everton, 775 61 49, AOCNCPSA, 
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USNR(R), to receive the death gratuity provided in 10 U.S.C. 1475- 
1480 and expenses incident to death provided in 10 U.S.C. 1482. The 
request for decision has been assigned No. SS-N-835 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

Mr. Everton, an inactive reservist, by letter dated December 28, 
1964 (a copy of which was enclosed), was directed to proceed from 
his home in Tallahassee, Florida, to Naval Air Reserve Training Unit, 
Naval Air Station, Jacksonville, Florida, and to report there on De- 
cember 29, 1964, for a physical examination and subsequent transfer, 
if found physically qualified, to Chief of Naval Air Basic Training, 
Naval Air Station, Pensacola, Florida, on January 13, 1965. The pur- 
pose of the examination was to determine whether Everton was phy- 
sically qualified to enter upon active duty on January 13, 1965, at 
Pensacola in the Aviation Officer Candidate Program (AOC). 

It is stated that Everton reported for the physical examination on 
the morning of December 29, 1964, was found not qualified for the Avi- 
ation Officer Candidate Program but qualified for the Naval Aviation 
Observer Candidate Program (NAOC-1355), and was directed to 
return to his home to await active duty orders to the latter program. 
He departed Naval Air Station, Jacksonville, at 4:25 p.m., Decem- 
ber 29, 1964, and died as the result of an automobile collision which 
occurred in Jacksonville at approximately 4:50 p.m. on the same date. 

It is stated that doubt as to the legality of payments to survivors in 
this case arises due to the uncertainty whether Everton's status at the 
time of his death was such as to bring him within the purview of the 
pertinent authorizing statutes, including 10 U.S.C. 1475-1480, 1482, 
and 6148. 

The letter of December 28, 1964, directed Everton to “report to the 
Commanding Officer of NARTU, NAS, Jacksonville, Fla., on 29 De- 
cember 1964 for physical examination and subsequent transfer to the 
Chief of Naval Air Basic Training, Naval Air Station, Pensacola, 
Florida, if found to be physically qualified” on January 13, 1965. 
While the letter denominates the physical examination as “active duty 
physical,” there is nothing in the communication received by Everton 
which places him on active duty while taking the physical examination. 

In decision of December 20, 1948, 28 Comp. Gen. 370, we said that 
orders placing a member on active duty are controlling and that it is 
within the discretion of the head of the department concerned to adopt 
that form of order which, if he so desires, will place a member in an 
active duty status for purposes of undergoing a physical examination 
to determine his fitness to perform active duty and during the travel 
time to and from the place of the examination; if the orders place 
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the member in an active duty status, we indicated that he would be 
entitled to travel allowance and pay while traveling. 

In decision of May 14, 1952, 31 Comp. Gen. 597, however, we held 
that a Naval Reserve officer ordered to temporary active duty for the 
purpose of taking a physical examination to determine his fitness to 
perform active duty but who was injured while traveling to the tem- 
porary active duty station where he was to undergo the physical ex- 
amination may not be considered as actually “employed on active duty 
or on training duty” within the meaning of statutes authorizing the 
payment of active duty pay and allowances and disability retirement 
for Reserve personnel who suffer disability from injury while em- 
ployed on active duty for training or inactive duty training. 

In decision of February 2, 1954, in Adams v. United States, 127 Ct. 
C1. 470, the Court of Claims held that the Naval Reserve officer there 
concerned “was on active duty from the time the journey began” 
within the meaning of the statute involved, and entered judgment 
accordingly. In decision of May 14, 1954, 33 Comp. Gen. 551, we 
stated that we would follow the Adams decision in determinations of 
eligibility of Reserve members of the Armed Forces to quality for pay, 
allowances, and death gratuity, in cases where members are injured 
or killed while traveling to or from active duty or active duty training. 

By the act of August 1, 1956, Congress enacted the Servicemen’s and 
Veterans’ Survivor Benefits Act, Public Law 881, 84th Congress, 
which authorized payment of the death gratuity in cases where a 
member of the Armed Forces dies, within 120 days following dis- 
charge or release from duty, as the result of injury incurred or ag- 
gravated while on active duty, active duty for training, or inactive 
duty training, including the period of authorized travel to or from 
active duty or active duty training or while proceeding directly to or 
returning directly from active duty for training or inactive duty train- 
ing. Those provisions of law are now contained in 10 U.S.C. 1475- 
1480. Similar provisions are contained in 10 U.S.C. 1481-1482 au- 
thorizing the payment of expenses incident to death, and in 10 U.S.C. 
6148 authorizing payment of disability and death benefits. 

In the present case, however, the member was not placed in an ac- 
tive duty status or any other status for which the provisions of 10 
U.S.C. 1475-1480, 1482, or 6148 authorize the payment of the bene- 
fits there authorized. Accordingly, on the basis of the present record 
and in the absence of an appropriate correction of his record (10 U.S.C. 
1552) to show that he had been ordered to temporary active duty for 
the purpose of taking a physical examination incident to orders to 
active duty, there is no authority of law for payment of the benefits 
concerned. 


794-032 O-66—47 
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(B-155728] 


Contracts—Specifications—Conformability of Equipment, Etc., 
Offered—Test—Prior Procurements—Test Waived 

A bidder who pursuant to an amendment to an invitation for flying tow targets 
was permitted to offer an item different from the specifications on the basis that 
it had been approved and who was erroneously granted a waiver of the testing 
requirement is not a bidder that may be considered to have been misled into sub- 
mitting a bid or precluded from competing on an equal basis from other bidders 
offering a tested item meeting the specifications when in fact the item offered 
by such low bidder was sufficiently different from the specifications to preclude 
a determination without testing, and, therefore, rejection of the bid as nonrespon- 
sive was proper. 


Contracts—Specifications—Tests—Waiver Erroneous 


A bidder who was erroneously granted a waiver of the testing requirements for 
a modified item which at the time of award could not be determined to be 
compatible without such tests is not entitled by reason of the erroneous testing 
advice to have the award delayed until tests could be accomplished when the 
other bidders who offered items meeting the specifications were not given the 
same opportunity. 


To Del Mar Engineering Laboratories, May 12, 1965: 


Reference is made to your telegram dated February 5, 1965, and 
subsequent correspondence, protesting award of a contract to Hayes 
International Corporation under Invitation for Bids No. 600-69-65, 
issued September 3, 1964, by the Navy Purchasing Office. 

The IFB solicited bids to furnish specified quantities of towed tar- 
gets TDU-22 A/B and TDU-22/B to be constructed in accordance 
with drawings and specifications obtained by the Government from 
Hayes as technical data under an earlier contract. The Hayes specifi- 
cation, which was of the detailed or “cook-book” type that allowed any 
company in the tow target business to compete, described a target 
which would be compatible with launchers on both the F4 and F8 
aircraft systems. 

The record shows that subsequent to issuance of the IFB, you in- 
formed the Navy that you had developed a target which, though it 
did not comply with the Hayes specification, had been approved and 
accepted by the Navy on the F8 aircraft and could meet the Navy 
requirement at a substantial monetary savings. Therefore, you re- 
quested the opportunity to bid on your target under the IFB. Accord- 
ingly, the procuring activity, based on the belief resulting from in- 
formation received from the Navy’s testing activities that your target 
had been flown satisfactorily on both F4 and F8 aircraft at the desired 
speeds, amended the IFB to include an alternate performance spec- 
ification which it thought reflected its needs and would allow your 
target and other possible alternate targets to be responsively offered 
under the IFB. 
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The contracting officer reports that in view of the short time between 
the date of such amendment, October 27, and the extended bid opening 
date of November 17, you inquired whether the IFB flight test require- 
ment could be waived since your target had already been successfully 
tested. The Bureau of Naval Weapons, in the belief that any modifi- 
cation to your target to meet the alternate specification of the IFB 
would be minor, issued a letter dated November 6, 1964, stating that 
the previous tests of your target would be valid for the target offered 
by you under the IFB. 

On December 1, the date to which bid opening was ultimately 
extended by Amendment No. 5 issued November 10, the eight bids 
which had been submitted were opened. The three low bids were 
as follows: 


Del Mar Engineering Laboratories $986, 776. 90 
Hayes International Corporation 1, 142, 097. 60 
Northrup-Ventura Corporation 1, 157, 126. 98 


Subsequently, Hayes protested that your bid data did not show 
compliance with the alternate specification. Evaluation of your bid 
disclosed that the target offered by your bid varied significantly from 
the target previously tested, and, therefore, testing would be required 
to assure its compatibility with current tow systems. It was also con- 
cluded that the diagrams and data submitted with your bid were 
insufficient to show compliance with various specification requirements. 
Accordingly, your bid was rejected as nonresponsive, and award was 
made to Hayes on February 2, 1965. 

It is your position that award to any one other than you is improper. 
You contend that your bid was responsive and was $160,000 lower 
than Hayes’ bid. You state that the modifications which you made 
in your target were minor, were made only to comply with the IF'B 
requirements, and could in no way nullify previous flight testing or 
reflectivity tests. Furthermore, you assert that Navy could have 
inspected your sample targets to ascertain whether they met the IFB 
requirements. 

Concerning the changes which you made in your target, the Navy 
reports that while your approach was entirely reasonable, the changes 
in your target are considered major, and, therefore, the data from the 
tests of your original target would not provide positive assurance that 
the modified target would perform successfully under launch and 
recovery operations. Accordingly, new tests would be required on 
the modified target. 

As to your contentions that Navy should have inspected your sample 
target and that you were responsive to the IFB descriptive data re- 
quirements, a Navy report dated April 27 reads, in part, as follows: 
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1. Del Mar raises the issue as to why the Navy did not inspect a Del Mar 
sample target, in accordance with the right reserved in the IFB, to assure it- 
self that the Del Mar target met the requirements of the IFB. 

ANS. The prior-to-award target sample requirement was in addition to the 
requirement for descriptive literature to be submitted with the bids. Fur- 
ther, no amount of inspection could provide the “Design disclosure in the form 
of Specifications and Drawings in sufficient detail to reveal compliance with 
the (specified) requirements” required by paragraph 3(a), page 7 of Amend- 
ment 4 of the IFB. Therefore, it was concluded that a trip to the West Coast 
to view the sample would not be justified. 

2. Del Mar contends that it responded adequately to the descriptive litera- 
ture requirements of the Alternate Specification. 


ANS. Amendment 4 required proof of certain characteristics (flare firing 
circuitry design, materials, etc.) which were considered essential in determin- 
ing the nature of the target being offered and defining the item being contracted 
for in the event of an award. These were not provided adequately in Del Mar’s 
response to the IFB. Complete determination on assurance of compliance with 
these requirements cannot be made by analysis of previously submitted Del Mar 
reports and drawings, and the amendment clearly specified the requirements as 
far as these items were concerned. 

From the foregoing it is apparent that it was the Navy’s belief it 
was essential, if the Government was to obtain the benefits of full and 
free competition, to permit you to bid your TDU-24A/B target on 
an equal basis with any other bidders who might propose to supply 
targets manufactured in accord with the approved Hayes specifica- 
tions, and that Amendment No. 4 was issued solely for that purpose. 
It is equally apparent that it was considered necessary to waive flight 
testing of your targets if this objective was to be obtained, and that 
both Amendment No. 4 and the subsequent waiver of flight testing 
by letter to you dated November 6, 1964, were issued in the mistaken 
belief that your TDU-24A/B target could and would be made com- 
patible with both the F4 and F8 launchers without material configura- 
tion changes. This belief was incorrect, and it must be assumed that 
the Navy would not have issued Amendment No. 4 and/or granted a 
waiver of flight testing if it had been aware of the fact that major 
revisions in the configuration, requiring additional flight testing, 
would be necessary to obtain compatibility with both the F4 and F8 
launchers. 

While it would appear to be true, as you contend, that you were 
misled into submitting a bid by the Navy’s advice that flight testing 
would be waived, such a conclusion does not answer either the question 
of whether further competitive opportunity. should be accorded to 
you, or whether the contract awarded to Hayes is valid or invalid. 
The primary question therefore appears to be whether the Navy’s er- 
roneous waiver of flight testing operates to deprive the Government of 
the benefits of full and free competition, or whether such errors de- 
prived you of a right to compete on an equal basis against Hayes and 
the other bidders who submitted bids based upon furnishing targets 
in accord with the Hayes specifications. 
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It is our opinion that such detriment to you or to the Government 
can be shown only if you were, in fact, in a position to compete on an 
equal basis with bidders offering to comply with the Hayes specifica- 
tion, and if you were precluded from so competing by the erroneous 
action of the Navy in either issuing Amendment No. 4, or in errone- 
ously waiving flight testing, or by both. We fail to see that the record 
would support such a conclusion. Obviously, all other bidders were 
offering to furnish targets built to specifications derived from targets 
which had already met all flight test requirements. You were there- 
fore in a position where you should have been permitted to submit a 
bid pursuant to Amendment No. 4 only if your TDU-24A/B targets 
had in fact passed all flight test requirements and if you were offering 
to supply targets with the same material characteristics as the 
TDU-24A/B. Clearly this was not the case, and to the extent that 
Amendment No. 4 or the letter of November 6, 1964, might be con- 
strued to relieve you of compliance with material requirements appli- 
cable to other bidders, they would necessarily be considered as 
conferring an unfair competitive advantage upon you. Since it is the 
Navy’s position that the configuration of the modified targets which 
your bid proposed to furnish is sufficiently different from the 
TDU-24A/B as to preclude a determination, without flight testing, 
that such targets are responsive to, and acceptable under, the invita- 
tion, we must conclude that an award could not properly have been 
made to you and that rejection of your bid was proper. 

There remains for consideration whether the action of the Navy in 
awarding a contract to Hayes, following rejection of your bid, was 
proper. In essence, your argument against the propriety of such 
award is based upon contentions that Navy either knew or should have 
known that you could not furnish a target which was compatible with 
both the F4 and F8 launchers without materially changing the con- 
figuration of your TDU-24A/B target; that you relied upon Navy’s 
advice of November 6, 1964, that flight testing would be waived; that 
you designed and developed a new configuration compatible with both 
the F4 and F8 launchers in reliance upon such advice; and that such 
action in reliance upon Navy’s advice confers a right upon you to have 
your newly developed target considered for the instant procurement 
(presumably after flight testing), and precludes Navy from awarding 
a valid contract to Hayes at its higher bid price. 

Whether the Navy was, or was not, justified in awarding a contract 
to Hayes must be determined as of the time of such award and in con- 
sideration of the circumstances which existed at the time of the award. 
The fact that your targets may since have successfully passed any or 
all of the flight test requirements is not for consideration. Clearly, it 
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was the position of the Navy at time of award that flight testing would 
be required to determine whether the modified target offered by your bid 
was, or was not, acceptable. The question therefore resolves itself into 
whether the Navy was obligated or required, by reason of its erroneous 
advice on November 6 that flight testing would be waived, to flight 
test your modified targets before making an award and, in the event 
such targets passed the flight tests, to either make an award to you or 
to resolicit bids on a basis which would permit you to furnish such 
newly qualified targets. We see no justifiable basis upon which the 
Navy could properly have been required to withhold an award pend- 
ing such testing. As indicated above, you were entitled to no more 
than an opportunity to compete on an equal basis with other bidders. 
By the same token, all other bidders were entitled to compete on an 
equal basis with you. It is therefore apparent that you could not 
properly have been permitted to qualify your modified target by flight 
tests conducted after bid opening unless all other bidders were ac- 
corded the same opportunity. Clearly this would be impracticable 
unless the invitation, in Amendment No. 4 or elsewhere, had so advised 
all bidders prior to bid opening. This it did not do, and we fail to see 
how the erroneous waiver of flight testing, or your reliance upon such 
error, could overcome such deficiency. We must therefore conclude 
that there was no obligation on the part of the Navy to withhold an 
award until your modified targets were flight tested. 

It necessarily follows that we find no basis upon which to question 
the validity of the contract awarded to Hayes, and your protest against 
such award must therefore be denied. 


[B-156565] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Central Intelligence Agency Director 


The compensation provisions applicable to a retired commissioned officer who is 
appointed Director of the Central Intelligence Agency in section 102(b) (2) of the 
National Security Act of 1947, 50 U.S.C. 403(b) (2), which permits the officer to 
receive retired pay and the civilian compensation that exceeds the retired pay, 
and the provisions in section 201(a) of the Dual Compensation Act, 5 U.S.C. 
3102(a), which permit a retired officer holding a civilian position to receive his 
full civilian salary but reduced retired pay in accordance with a specific formula 
are clearly inconsistent and, therefore, under section 402(b) of the Dual Com- 
pensation Act, the civilian compensation and retired pay provisions for the 
Director of the Central Intelligence Agency in the National Security Act of 1947 
are no longer in effect and the compensation and retired pay benefits for the 
Director are governed by section 201 of the Dual Compensation Act. 


To the Director, Central Intelligence Agency, May 12, 1965: 


On April 16, 1965, your Acting Director requested our decision 
whether section 201(a) of the Dual Compensation Act, Public Law 
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88-448, 78 Stat. 484, 5 U.S.C. 3102(a), is applicable in the case of a 
retired commissioned officer of the Regular Navy who is appointed 
Director of the Central Intelligence Agency, or whether the provisions 
of section 102(b) (2) of the National Security Act of 1947, 61 Stat. 
495, as amended, 50 U.S.C. 403(b) (2), is controlling. 

Section 403(b) (2) is in part as follows: 

* * * Any such commissioned officer shall, while serving in the office of Direc- 
tor * * * continue to hold rank and grade not lower than that in which serving 
at the time of his appointment and to receive the military pay and allowances 
(active or retired, as the case may be, including personal money allowance) pay- 
able to a commissioned officer of his grade and length of service for which the 
appropriate department shall be reimbursed from any funds available to defray 
the expenses of the Central Intelligence Agency. He also shall be paid by the 
Central Intelligence Agency from such funds an annual compensation at a rate 


equal to the amount by which the compensation established for such position 
exceeds the amount of his annual military pay and allowances. 


Section 201(a) of the Dual Compensation Act is in part as follows: 


Except as provided by subsections (b), (c), and(e) of this section, a retired 
officer of any regular component of the uniformed services shall receive the full 
salary of any civilian office which he holds, but during a period for which he 
receives salary, his retired or retirement pay shall be reduced to an annual rate 
equal to the first $2,000 of such pay plus one-half of the remainder, if any. * * * 


Section 402(b) of the Dual Compensation Act, 5 U.S.C. 3101 note, 
is as follows: 


All other provisions of law, general or specific, inconsistent with this Act and 
the amendments made by this Act, are hereby repealed. 


An examination of the legislative history of title II of the Dual 
Compensation Act plainly discloses that it was intended to consolidate, 
simplify and supersede statutes theretofore existing, relating to civilian 
employment and compensation of retired members of the uniformed 
services. Section 402(b) specifically provides that all other provi- 
sions of law, general or specific, that are inconsistent with the 
provisions of the Dual Compensation Act are repealed. The compen- 
sation provisions of 50 U.S.C. 403(b) (2) clearly are inconsistent with 
those of section 201(a) of the Dual Compensation Act. 

We hold, therefore, that those provisions of section 102(b) (2) of 
the National Security Act of 1947, as amended, 50 U.S.C. 403 (b) (2) 
relating to the civilian compensation and retired pay of a retired com- 
missioned officer who may be appointed as Director of the Central 
Intelligence Agency no longer are in effect. See 50 Am. Jur. 
(Statutes) 558; 82 C.J.S. (Statutes) 292. 

Accordingly, we concur in your Agency’s views that section 201 of 
the Dual Compensation Act, 5 U.S.C. 3102, governs the civilian com- 
pensation and retired pay benefits which a retired Regular commis- 
sioned officer who is appointed as Director of the Central 
Intelligence Agency may receive in that position. 
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[B-156571] 


Pay—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generals, Admirals, Etc. 

A Navy officer who, after service as Chief of Naval Operations, was released and 
transferred to the retired list in the grade of admiral on August 1, 19638, under 
10 U.S.C. 6822 and 5083, and then on September 3, 1963, was appointed Ambas- 
sador to Portugal in which position he did not receive retired pay, comes under 
section 5(d) of the Uniformed Services Pay Act of 1963, prescribing retired pay 
for persons who were entitled to retired pay on September 30, 1963, and who 
had served as Chief of Naval Operations, and, therefore, not only are the express 
provisions of section 5(d) authorizing a 5 percent increase in retired pay 
applicable by reason of the officer’s retirement in August 1963 while serving as 
Chief of Naval Operations but other provisions of the 1963 act which would be 
favorable to the officer, such as the new basic rates prescribed for commissioned 


officers under section 5(a), may be applied in determining the officer’s rate of 
retired pay. 


To Commander M. L. Conner, Department of the Navy, May 12, 
1965: 


Reference is made to your letter of February 26, 1965, forwarded 
here by second endorsement dated April 19, 1965, of the Comptroller 
of the Navy, requesting a decision concerning the computation of the 
rate of retired pay in the case of Admiral Anderson, former Chief 
of Naval Operations. Your request for decision was assigned No. 
DO-N-844 by the Department of Defense Military Pay and Allow- 
ance Committee. 

You say that after having completed more than 30 years of active 
service Admiral Anderson was released from active duty on July 31, 
1963, while serving as Chief of Naval Operations, and was transferred 
to the retired list effective August 1, 1963, with the grade of admiral 


(O-10) pursuant to the provisions of 10 U.S.C. 6322 and 5083, with 
retired pay at the rate of $1,406.25, computed at the rate of 75 percent 
of the applicable active duty pay rate prescribed in the 1958 military 
pay act. See footnote 1 to the basic pay table for commissioned officers 
in section 201 (a) of the Career Compensation Act of 1949 as amended 
by section 1(1) of Public Law 85-422 (the 1958 military pay act), 
approved May 20, 1958, 72 Stat. 122. 

Admiral Anderson was appointed by the President as American 
Ambassador to Portugal on September 3, 1963, and in accordance with 
the dual compensation provisions of section 212 of the Economy Act 
of 1932, as amended, 5 U.S.C. 59a, he was paid no retired pay during 
the period September 3, 1963, through November 30, 1964. Having 
elected on December 18, 1964, to become subject to the retired pay 
limitations in section 201(a) of the Dual Compensation Act of 1964, 
Public Law 88-448, approved August 19, 1964, 78 Stat. 484, 5 U.S.C. 


3102(a), payment of retired pay to him was resumed effective Decem- 
ber 1, 1964, on the basis of the gross rate of $1,476.56, which it is stated 
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represents retired pay at the rate of $1,406.25 increased by 5 percent 
under the Uniformed Services Pay Act of 1963, Public Law 88-132, 
approved October 2, 1963, 77 Stat. 210. 

Insofar as here material, section 5(d) of the 1963 act 10 U.S.C. 1402 
note, provides that effective October 1, 1963, a member who was en- 
titled to retired pay on September 30, 1963, and who served as Chief 
of Naval Operations is entitled to have his retired pay recomputed 
under the formula for computing retired pay applicable to him when 
he retired using as his rate of basic pay the rate of basic pay pre- 
scribed in footnote 1 to section 201(a) of the Career Compensation 
Act of 1949 as amended by section 1(1) of the 1958 military pay act, 
or to an increase of 5 percent in the retired pay to which he was en- 
titled on September 30, 1963, whichever is the greater. 

You state that although Admiral Anderson was entitled to retired 
pay on September 30, 1963, and had served as Chief of Naval Opera- 
tions, a question arises as to whether section 5(d) of the 1963 act 
should be applied in his case or in any similar case where retirement 
occurred after May 31, 1958, since, by virtue of section 6(2) of the 
1958 military pay act, Public Law 85-422, amending 10 U.S.C. 5083 
to provide that the retired pay of an officer who is retired while serving 
as Chief of Naval Operations shall be computed at the highest rate of 
basic pay applicable to him while he served in that office, entitlement 
to retired pay based on the rates of basic pay prescribed in the 1958 
military pay act existed prior to October 1, 1963. 

The questions presented are (1) whether section 5(d) of Public 
Law 88-132 is applicable in Admiral Anderson’s case and, if so, (2) 
whether he is restricted to pay computed under such section or (3) 
whether he is entitled to pay at the gross monthly rate of $1,477.50. 
computed under section 5(a)(1) of Public Law 88-132 based on the 
basic pay prescribed in footnote 1 to the basic pay table for commis- 
sioned officers in section 2 of that act. 


The 1958 military pay act created two new pay grades for officers, 


O-9 and O-10, assigned admirals to pay grade O-10, and authorized 
$1,875 monthly basic pay for the Chief of Staff of the Army, the 
Chief of Staff of the Air Force, the Chief of Naval Operations, the 


Commandant of the Marine Corps, and the Chairman of the Joint 
Chiefs of Staff, or $175 per month more basic pay than all other officers 


of equal grade. That act amended existing law not only “to insure that 
those who retire from active duty in the future in the grades O-9 and 
O-10 will be enabled to have their retired pay computed on the new 
basic pay prescribed in” that act “for those grades,” but in addition 
amended. 
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* * * existing law in order to insure that future retired Chiefs of Staff of 
the Army, Chiefs of Naval Operations, Chiefs of Staff of Air Force, and Com- 
mandants of the Marine Corps will be enabled to have their retired pay com- 
puted on the highest rates of basic pay prescribed for those officers while serving 
in such an office. 


See S. Rept. No. 1472, 85th Congress, 2d Sess. 22, on H.R. 11470 
which became the 1958 military pay act. 

Section 5 of the Uniformed Services Pay Act of 1963, authorized, 
among other things, a 5 percent increase in retired pay of persons 
retired after May 1958 and prior to the effective date of the 1963 mili- 
tary pay act. That section also deleted from Title 10, U.S. Code, the 
provisions of law authorizing recomputation of retired pay based 
upon changes in rates of active duty pay and prohibited the recom- 
putation of retired pay to reflect any increase in the rates of basic 
(active duty) pay “if that increase becomes effective after the effec- 
tive date of this section.” unless otherwise specifically provided by law. 
In lieu of “recomputation,” administrative adjustments in retired pay 
were authorized on the basis of increases in the cost of living as 
reflected in changes in the Consumer Price Index. 

Persons who became entitled to retired pay after March 1963 and 
prior to October 1, 1963, the effective date of the 1963 military pay act, 
were by section 5(a) of that act also authorized to compute their 
retired pay on the basis of the active duty pay rates prescribed in that 
act unless they became entitled to retired pay on April 1, 1963, by 
virtue of the Uniform Retirement Date Act of April 23, 1930, as 
amended (5 U.S.C. 47a). 

Since Admiral Anderson was retired effective August 1, 1963, while 
serving as Chief of Naval Operations with the grade of admiral after 
30 years of active service pursuant to the provisions of 10 U.S.C. 6322 
and 5083, he was entitled to compute his retired pay on the basis of the 
highest rate of basic pay applicable to him while he served in that 
office, that is, on the basis of $1,875 prescribed for the Chief of Naval 
Operations in footnote 1 to the table of basic pay rates for commis- 
sioned officers in section 201(a) of the Career Compensation Act of 
1949, as amended by the 1958 military pay act, 72 Stat. 122, codified 
in 37 U.S.C. 203 by Public Law 87-649, 76 Stat. 456, approved Sep- 
tember 7, 1962, or $1,406.25. There is not apparent any reason why 
the express provisions of section 5(d) of the 1963 military pay act, 
which specifically cover situations such as that of Admiral Anderson, 
authorizing an increase of 5 percent in the rate of his retired pay, 
should not be applied in the computation of his retired pay. Your 
first question is answered in the affirmative. 

The answer to that question does not mean, however, that he may 
not receive the benefits authorized by other provisions of the 1963 act 
which are favorable to him. Section 5(a) of the 1963 military pay 
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act provides, with exceptions not here material, that a member of the 
uniformed services who became entitled to retired pay after March 
1963 but before October 1, 1963, is entitled to have the retired pay to 
which he was entitled on September 30, 1963, recomputed under the 
rates of basic pay prescribed by section 2 of that act, or to continue to 
have that pay computed under the rates of basic pay that were in 
effect on September 30, 1963, under 37 U.S.C. 203, plus a 5 percent 
increase in that pay, whichever pay is the greater. Section 2 of that 
act amended 37 U.S.C. 203 to provide a new table of rates of monthly 
basic pay for members of the uniformed services. Footnote 1 to that 
table of basic pay rates for commissioned officers established the rate 
of basic pay for the Chief of Naval Operations at the monthly rate of 
$1,970, 75 percent of which is $1,477.50. Under the specific provisions 
of section 5(a) of the 1963 military pay act Admiral Anderson is 
entitled to compute his retired pay at the rate of $1,477.50 effective 
October 1, 1963. Question (2) is answered in the negative and ques- 
tion (3) is answered in the affirmative. 


[B-156579] 


Quarters Allowance—Dependents—Children—Occupancy of Quar- 
ters Assigned to Another Member 

A Navy officer who, pursuant to a divorce agreement, contributes to the support 
of his children who live with the member’s former wife and her second husband— 
an Air Force officer—in assigned public quarters is regarded as having his de- 
pendent children occupying public quarters to preclude payment of a basic 
allowance for quarters on behalf of the children, therefore, quarters allowance 
payments made to the member afier the member’s former wife was remarried 
must be recovered. 


To C. E. Schmeder, Department of the Navy, May 12, 1965: 


Further reference is made to your letter of February 18, 1965, 
660-79, 7230, requesting decision as to whether Lieutenant Commander 
Sigmund Abraham, Jr., USN, is entitled to receive basic allowance for 
quarters in behalf of his children, David H. and Virginia Lee Abra- 
ham, while they occupy Government quarters assigned to another 
member. The request was assigned Submission No. DO-N-838, by the 
Department of Defense Military Pay and Allowance Committee. 

It is shown that Commander Abraham was on sea duty from Jan- 
uary 27, 1962 to December 18, 1963, and in a leave and transient status 
until January 6, 1964, when he reported to San Francisco Naval Ship- 
yard, San Francisco, California, and was assigned to bachelor officers’ 
quarters at Treasure Island the same date. It appears that he pays 
$225 per month for the support of the children pursuant to final divorce 
decree granted by the Probate Court of Alabama in 1959. You say 
Commander Abraham was credited with basic allowance for quarters 
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in behalf of the children from July 1, 1963 to January 13, 1965. How- 
ever, his former wife was remarried and since June 21, 1963, the chil- 
dren have been living with her and their stepfather, Captain R. C. 
Dressel (apparently Air Force), at K. I. Sawyer Air Force Base, 
Michigan, in public quarters furnished Captain Dressel in lieu of 
quarters allowance. 

Section 403 of Title 37, U.S. Code, provides that except as otherwise 
provided by law, a member of a uniformed service who is entitled to 
basic pay is entitled to a basic allowance for quarters. An increased 
allowance is provided for members with dependents. It further pro- 
vides, however, that a member who is assigned to quarters of the 
United States or a housing facility under the jurisdiction of a uni- 
formed service, appropriate to his grade, rank, or rating and adequate 
for himself, and his dependents, if with dependents, is not entitled to a 
basic allowance for quarters. 

Section 403 of Executive Order No. 11157, dated June 22, 1964, 
provides that any quarters under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charges 
by a member and his dependents or by the dependents of a member 
on field duty or on sea duty or on duty at a station where adequate 
quarters for his dependents are not available, shall be deemed to have 
been assigned to such member as appropriate and adequate quarters, 
and no basic allowance for quarters shall accrue to such member in 
these circumstances, with certain exceptions not material here. Sim- 
ilar provisions were contained in the preceding Executive Order No. 
10204, dated January 15, 1951,as amended. In conformity with these 
provisions, paragraph 044037-2a, items 2 and 3, Navy Comptroller 
Manual, provides that a member with dependents is not entitled to 
basic allowance for quarters when his dependents occupy public quar- 
ters (even though he does not occupy the same quarters as his de- 
pendents), or when his dependents occupy public quarters while he 
is on sea duty. Those regulations preclude payment of a quarters 
allowance to Lieutenant Commander Abraham subsequent to June 
20, 1963. 

The record before us does not show whether Captain Dressel 
claimed these children as his dependents for purposes of assignment 
of quarters, but he was furnished public quarters for himself and wife 
and as the children resided there with them since June 21, 1963, it 
must be considered that they occupied public quarters. Consequently, 
Commander Abraham was erroneously credited with basic allowance 
for quarters in behalf of these children for the period July 1, 1963 to 
January 13, 1965, and checkage should be entered against him for that 
period. The papers received with your letter will be retained here. 
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[B-156081] 


Contracts—Tax Matters—Sales, Etc., Tax Inclusion v. Exclusion— 
Reimbursement 


A contractor who failed to include State (New Mexico) taxes in the bid 
price as required by the contract because he relied upon the silence of a State 
tax authority to a letter inquiring about the applicability of the tax rather than 
upon the statute imposing the tax and a recent court decision upholding the 
constitutionality of the tax law has not shown concrete reasons for a justifiable 
assumption or understanding that the taxes were not applicable and, therefore, 
the contractor is not entitled to reimbursement for the State taxes which were 
not included in the contract price. 


To Edward Kneuper, Jr., Department of the Interior, May 13, 1965: 


Reference is made to letter 5-360 of February 2, 1965, requesting 
a decision whether Fenix & Scisson, Inc., contractor under contract 
14-06-D-5101, may be paid certain taxes imposed by the State of New 
Mexico. 

The contract provides that the price includes, among other taxes, 
all State taxes in effect and applicable to the contract on the bid open- 
ing date. However, the contractor claims that it did not include in 
the contract price certain State taxes, estimated at about $176,000, 
which it learned after award of the contract it would be required to 
pay. The taxes which were not included are said to be those levied 
under New Mexico Revised Statutes 72-16—4.7, 72-16-4.5 and 72-17-3. 
The first is a 1.5 percent gross receipts tax on construction contractors. 
The second is a 3 percent gross receipts tax on material sold in the 
State. The third is a 3 percent tax on material purchased outside the 
State but used in the State. 


In support of its claim, the contractor furnished its original bid 
computation sheets. After review of these sheets and discussions with 
the contractor, the Acting Chief Engineer has stated that he is satis- 
fied that the contractor did not include any amount in the contract 
price for the taxes involved. If the contractor was reimbursed an 
additional $176,000 for taxes, such payment would not change the 
standing of bidders, since the contractor’s bid price of $5,402,994 was 
more than $424,000 less than the next low bidder. 

The contractor has explained how the taxes were omitted. It has 
stated that in the preparation of the bid on which the contract is 
based, its bid estimator consulted a 1962 publication issued by a pri- 
vate contract information service which indicated that contracts for 
the Federal Government in New Mexico were exempt from taxes. 
In addition, the bid estimator wrote to the New Mexico Contractors’ 
License Board on March 25, 1964, as follows: 
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We plan to submit a bid to the U.S. Bureau of Reclamation at Farmington, 
New Mexico, on April 9, 1964, for: 
Main Canal 
Headworks and Tunnel No. 1 
Navajo Indian Irrigation Project, New Mexico 


This will be a contract for the Federal Government on Government land and 
our understanding is that in such instances a Contractor's license is not required. 
We further understand that the State Sales Tax and Emergency Schoo) Tax 


is not applicable in such instances. 
If our understandings are incorrect, would you please advise at the earliest 


date practicable. 

The Contractors’ License Board replied on March 30, 1964, that the 
contractor did not need a license and that the sales tax problem was 
being referred to the Bureau of Revenue for an answer. The contrac- 
tor states that the Bureau never replied to the March 25 letter and 
that the bid estimator interpreted this silence as confirmation that 
the State taxes were not applicable to the contract. Further, on April 
8, 1964, the applicability of the sales and use taxes was discussed with 
a representative of the Government who expressed an opinion that. the 
taxes were not applicable in a conversation wherein he suggested that 
the bidder contact State officials. 

In 42 Comp. Gen. 517 it was stated that where a contract contained 
the standard tax clause providing that the contract price included all 
State taxes in effect and applicable, the contractor could be reimbursed 
such taxes when it satisfactorily established that the tax was not 
included in the price because of a “justifiable assumption or under- 
standing of the invalidity of the tax.” The Acting Chief Engineer 
has indicated that he believes the facts and circumstances of the im- 
mediate case fall within the rule of the referenced case. We do not 
agree. 

While the contractor may have based its assumption as to the appli- 
cation of the taxes upon the sources it indicated it relied upon, there 
were more authoritative sources available for ascertaining whether the 
taxes applied. The New Mexico Revised Statutes provided for im- 
position of the taxes on the kind of work involved. Further, in 
October 1962—about a year and a half before the bidder was engaged 
in preparing its bid—a State district court had upheld the constitu- 
tionality of the law and as early as 2 weeks before the opening of bids 
the State Supreme Court had sustained the lower court. While the 
latter decision did not become final until after the opening of bids, the 
judicial pronouncement before that time upheld the propriety of the 
tax. Moreover, absent a judicial decision, a statute is not considered 
to be unconstitutional. B-144621, January 16, 1962. Also, our Office 
has held that even if a contractor is contesting the validity of a tax 
in the courts, it is not excused from failing to include the tax in its 
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bid price where the tax clause in its bid provides that applicable 
taxes are included. B-89951, December 7, 1949. 

The present case is factually distinguishable in an important respect 
from the case which was considered in 42 Comp. Gen. 517. In that 
case it was indicated that at the time of bid opening the State was 
judicially restrained from collecting the tax. 

We realize tnat the contractor’s letter forwarded to the State tax 
authority about 10 days before bid opening stated that it did not 
believe the tax was applicable; that it requested an answer “If our 
understandings are incorrect,” and that no reply to the letter was 
received from the tax authority. However, it is not established that 
the letter was ever received by the tax authority and it is difficult 
to believe in view of the state of the law and the judicial decisions 
at the time the letter is stated to have been forwarded that the 
tax authority would have taken a positive stand that the tax was 
inapplicable. 

Therefore, we do not believe there is a reasonable basis for con- 
cluding that the contractor acted under a justifiable assumption or 
understanding that the taxes were inapplicable. Inasmuch as the tax 
clause places the risk of the existence of applicable taxes upon the 
bidder, we believe that the contractor should be required to show 
reliance of tax inapplicability upon concrete reasons rather than the 
reasons which were relied upon in this case. 

We are therefore of the view that the contractor in the instant 
vase should not be reimbursed the taxes which it claims it did not 
include in the contract price. 


[B-156126] 


Property—Private—Taking for Government Use—Lessees Rights 


Commercial and industrial buildings and improvements owned by lessees with 
removal rights on land to be acquired by the United States under the American- 
Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, which not only 
authorizes the acquisition of land and interests in land but also provides for 
compensation to the owners on the basis of the “value in use” of the property 
may be considered “real estate” rather than personal property, and the lessees 
as owners of the leasehold interest for compensation payments under the act. 


Property—Private—Taking for Government Use—Lessees Rights 


Lessees who operate parking lots on a month to month basis on land to be 
acquired by the United States under the American-Mexican Chamizal Convention 
Act of 1964, 22 U.S.C. 277d-17, are owners of leasehold interests and although 
the compensation provisions in section 3b(1)(b) of the act authorize payment 
to the “owner” of real estate, the word “own” or its derivatives has no precise or 
definite meaning and must be determined by the object sought to be accomplished 
by the act which is to make displaced commercial properties whole; therefore, 
lessees of the parking lots are entitled to the value to them of their leasehold 
interests reflected by their net income attributable to their interest in the real 
estate converted to its equivalent capital value. 
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To the Commissioner, United States Section, International Boundary 
and Water Commission, May 13, 1965: 


Further reference is made to your request of February 7, 1965, for 
advice as to whether, under the provisions of the American-Mexican 
Chamizal Convention Act of 1964, Public Law 88-300, approved 
April 29, 1964, 78 Stat. 184, 22 U.S.C. 277d-17, you may compensate 
lessees for the “value in use” of buildings and structures owned by 
them on railroad property being acquired by the United States for set- 
tlement of the Chamizal boundary dispute with Mexico. 

By the terms of the Convention signed August 29, 1963, and pur- 
suant to the above act, the United States will acquire for settlement of 
the boundary dispute a total of 776 acres of land now situated in the 
southerly part of the city of El Paso. Of such acreage, 630.34 acres 
will be transferred to Mexico and the remainder will be required for 
rights-of-way for the United States part of a new river channel and 
for relocation of public facilities now located in the area to be trans- 
ferred to Mexico. 

It is stated that there are approximately 63 leases outstanding, which 
were granted by railroad companies whose lands are to be acquired by 
the United States for settlement purposes. Four of the several cate- 
gories, subject to some variations, are described generally, as follows: 


Leases Regarding which Improvements have been Constructed on 
Leased Premises 


(1) Commercial leases for a term of one year, with a provision for “extension 
or renewal thereof,” have been granted by Railroad companies on properties 
located adjacent to their railroad tracks. These leases contain a clause provid- 
ing for 30-day cancellation by either party. They also provide that upon termi- 
nation, lessee shall, if not in default, be entitled to remove from the leased 
premises any “buildings or structures wholly owned by lessee.” If lessee fails 
to remove them, the improvements, “at the option of the Railroad,” become its 
sole property or the Railroad may remove them at lessee’s expense. 

(2) Industrial Track agreements for no stipulated term, but having a provision 
for a right by the Railroad to disconnect the track involved and, at the option of 
the Railroad, termination if required or authorized by law or orders of any law- 
fully constituted public authority to discontinue operation of the track or to 
change it in such manner as to render it impracticable in the judgment of Rail- 
road to operate it. In event of termination, the lessee may recover all material 
owned by him; provided, however, that Railroad may perform removal at cost 
of lessee and provided also that Railroad has right to purchase materials at 
their value upon termination. 

(3) Industrial leases for terms of five years and more, which do not contain 
a 30-day cancellation clause but have an entitlement to removal of buildings and 
structures clause similar as in (1) above. They have, however, a provision that: 

“In the event all or portion of the leased premises shall be condemned for 
public use, Lessee shall receive compensation only for the taking and damaging 
of Lessee’s improvements. Any compensation or damages for taking said prem- 
ises or Lessee’s leasehold ‘nterest therein awarded to Lessee shall be assigned to 
Railroad.” 

(4) Special leases for terms of five years or more, which do not contain a 
30-day cancellation clause; do have an entitlement to removal of buildings and 
structures clause; and do not have the “in the event of condemnation” clause. 
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These leases appear to have been designed to cover a particular non-standard 
type of situation. 


Another category concerns “Leases Regarding which Improve- 
‘ments have been Constructed on Leased Premises” for which it is 

stated special consideration is deemed warranted. Specifically, this 
latter category is described as one where the lessee is operating a 
“Public Parking Lot” under what is now a month-to-month lease con- 
taining a provision that the lessee waives any leasehold interest he may 
possess and agsigns same to the lessor in the event of condemnation. 
It is stated that these premises are very close to the United States- 
Mexican border; that the parking lot business is of great magnitude; 
and that since a lessee in this category is not the owner of the involved 
land or any improvements thereon it is believed that payment is not 
justified on the basis of replacement cost less deterioration and obso- 
lescence in existing real estate as provided under the “value in use” sec- 
tion of the Chamizal Act. It is stated, however, that since the afore- 
said section provides that there may be taken into consideration “fac- 
tors bearing upon income attributable to the real estate” and that since 
such a lessee is the “owner” of a leasehold interest he should be entitled 
to the value to him of such leasehold interest reflected by the income 
attributable to his interest. In this regard, it is emphasized that the 
“value in use” concept is one of administrative rather than judicial 
determination; therefore, in your opinion, the lessor cannot validly 
claim that he is entitled to such “value in use” leasehold interest. 
While as indicated above your letter of February 7, 1965, indicates 
that no improvements have been constructed by the tenants on the 
parking lots and that they are not the owners of any improvements, 
subsequent information has been furnished informally to the effect 
that “parking sheds have been installed and paving of the leased 
premises has been accomplished by the parking lot lessees, such being 
in addition to the minimum type office structures.” 

Based on the legislative history of the Chamizal Convention and the 
provisions of the act it is your view that it was intended to assure that 
neither the city of E] Paso nor its people should suffer because of the 
international settlement; that it was intended to treat all occupants 
to be displaced from the Chamizal area with utmost sympathetic con- 
sideration and without discrimination ; that the act should be construed 
to attain such objectives; that the lessees, in the absence of comparable 
preperties on the market in or near El Paso, as provided by the act, 
are entitled to the same administratively determined “value in use” 
benefits with respect to their realty improvements as are the fee owners 
to their properties and to factors bearing upon income attributable 
to their leasehold interest ; and that the act should be so interpreted. 


794-032 O-66—48 








720 DECISIONS OF THE COMPTROLLER GENERAL [44 


Section 1b of the American-Mexican Chamizal Convention Act of 
1964, 22 U.S.C. 277d-17b, authorizes the Secretary of State, acting 
through you “to acquire by donation, purchase, or condemnation, all 
lands required.” The term “land” as used in the act is defined in 
section 8, 22 U.S.C. 277d-24, as including “interests in land” and the 
term “fair value” is defined as meaning “fair value” of the interest 
acquired. Under section 3a, 22 U.S.C. 277d-19a, provision is made 
for reimbursing owners and tenants for expenses and other losses 
and damages incident to moving themselves, their families and their 
possessions subject to the limitation and conditions therein stated. 
Section 3b, 22 U.S.C. 277d-19b, authorizes compensation to the “own- 
ers and tenants for identifiable, reasonable, and satisfactorily proved 
costs and losses to owners and tenants over and above those reim- 
bursed under the foregoing subsection [3.a.] in the categories here- 
inafter provided, and for which purpose there shall be established 
by the Commissioner a board of examiners.” 

In addition to the compensation to owners and tenants provided 
for in section 3a, section 3b(1)(b), 22 U.S.C. 277d-19b(1) (b), au- 
thorizes compensation as follows: 

(b) For commercial properties for which there are no comparable properties 
on the market in or near El Paso, Texas, compensation to the owner up to an 
amount which, when added to the total fair market value, including the land 
value, would compensate the owner for the “value in use” of the real estate 
to him. Such “value in use” is to be determined on the basis of replacement 


cost less deterioration and obsolescence in existing real estate and taking into 
consideration factors bearing upon income attributable to the real estate. 


Section 6, 22 U.S.C. 277d-22, provides: 


Sec. 6. Payments to be made as herein provided shall be in addition to, but 
not in duplication of, any payments that may otherwise be authorized by law. 
The means employed to acquire the property, whether by condemnation or 
otherwise, shall not affect eligibility for reimbursement or compensation under 
this Act. Nothing contained in this Act shall be construed as creating any 
legal right or cause of action against the United States or as precluding the 
exercise by the Government of the right of eminent domain or any other right 
or power that it may have under this or any other law; nor shall this Act be 
construed as precluding an owner or tenant from asserting any rights he may 
have under other laws or the Constitution of the United States. [Italics 
supplied. ]} 

Because of the tenants’ removal rights in the four categories de- 
scribed on page 2 of your letter a question has arisen as to whether 
the lessees’ improvements must be regarded as personal property or 
whether such improvements may be regarded as “real estate” so as 
to authorize compensation to the lessees as owners thereof for the 
“value in use” as provided for under section 3b(1) (b) of the act. 

As you have indicated, should a controversy develop between the 
Railroad companies and any of their lessees under the involved leases 
the buildings and improvements constructed by the lessees would gen- 
erally be regarded as personal property insofar as concerns their right 
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of removal. In this regard you state that there is no evidence to 
conclude that the Congress in enacting section 3b(1)(b) intended to 
make a “razor thin” distinction between allowing “value in use” with 
respect to buildings and structures having essential characteristics of 
realty owned by a lessee, as compared to those owned by a lessor, on 
the basis of how the property might be classified by judicial deter- 
mination in a controversy between a lessor and lessee. You state that 
Article 5 of the Convention with Mexico, as amplified by a separate 
understanding between the two countries, obligates the United States 
to transfer structures to Mexico intact with minor exceptions not here 
pertinent ; that the amount to be paid for such structures ($4,676,000) 
has already been computed; and that the United States is therefore 
in a position in which it cannot properly permit removal of the tenants’ 
improvements without conflict with Mexico. For the foregoing rea- 
sons you have concluded that for the purposes of the act, the buildings 
and structures owned by the lessees should be regarded as real estate 
and that compensation therefor should be made to the lessees as 
provided for under the special compensation provisions of section 
3b(1)(b) with special reference to location as suggested on page 6 of 
S. Rept. No. 868, 88th Congress. 

In decisions of August 4, 1950, B-95443 and August 17, 1951, 
B-104527, both to the Secretary of the Army, consideration was given 
to the matter of the entitlement of Railroad tenants to compensation 
for improvements constructed by them along the Railroads’ rights- 
of-way being acquired by the Government. Following execution of 
the relocation agreements with the Railroads the tenants failed to 
timely remove their improvements as authorized under their leases. 
Since the improvements were not. required for use of the Government 
there was no taking by the Government and it was held in both cases 
that the Government was not legally obligated to compensate the 
tenants for their improvements. In the decision of August 4, 1950, 
we stated, however, that “those cases involving condemnation pro- 
ceedings—where there is a taking or enforced sale of private property 
through the exercise of the sovereign power—clearly are not applicable 
here.” While you have not indicated the method to be employed in 
acquiring the Railroad’s land and the improvements thereon, the situ- 
ation as outlined in your letter appears to be one in which the Com- 
mission, to serve the public purpose and to carry out the purposes of 
the Convention and the act, will be required to “take” the tenants’ 
buildings and improvements together with their removal rights where 
applicable. 

Generally, where there is a taking by the Government in eminent 
domain proceedings, right of removal agreements between the Jand- 
lord and tenants do not settle the character of the tenants’ improve- 
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ments as personalty or realty so far as the Government is concerned 
since the inherent character of such improvements is realty and the 
Government by its taking takes the property in its entirety, thus wiping 
out all interests and leaving the compensation awarded by the court 
to be divided among the various claimants according to their respec- 
tive interests. Burkhart v. United States, 227 F. 2d 659 ; United States 
v. 19.86 Acres of Land in East St. Louis, 141 F. 2d 344. In the case of 
Southern California Fisherman’s Ass’n v. United States, 174 F. 2d 739, 
the court, for compensation purposes, treated the permittee’s improve- 
ments with removal rights as personal property. In that case the 
amended complaint in the condemnation proceedings included both 


improvements which were removable by the permittee on 30 days 


notice and the land. The permittee, the appellant in the case, was 
served with removal notice by the grantor but before the appellant 
had taken any action to remove the improvements the United States 
took possession of the land and improvements. The appellant had 
contended that for compensation purposes the land and improvements 
should be valued as a whole as if they were the sole property of one 
owner. The court, however, held the net worth of the improvements 
was subject to the condition that they be removed within 30 days and 
that, therefore, the appellant’s loss, insofar as concerned just compen- 


sation, was no greater than the legal rights under the permit, which 
after service of termination; was the removal value plus the right to 
retain the improvements on the land for 30 days. Also, it has been 
held that, absent any provision of law to the contrary, where a lessee 
has contracted away any rights it might have with respect to its 
improvements in the event of condemnation or the taking for a public 
use, the tenant has no right, in the event of such contingency, to com- 
pensation for such improvements which persisted beyond such a taking 
and that he is entitled to nothing. United States v. Petty Motor Co., 
327 U.S. 372; United States v. 70.39 Acres of Land, 164 F. Supp. 451. 

The foregoing rules are generally applicable with respect to the 
tenant’s right to compensation under the four categories of leases de- 


scribed on page 2 of your letter. However, because of the unusual cir- 
cumstances involved and the relocation difficulties incident to relocat- 


ing 4,500 people and commercial firms, special and unusual legislation 
was enacted by the Congress “to keep the property owners whole” and 
to avoid economic injury to the property owners and tenants affected 
by the Chamizal settlement. To accomplish such purposes section 
3b(1) (b) of the act authorized you to compensate the owners of com- 
mercial property for which there are no comparable properties on the 
market in or near El] Paso in “an amount which, when added to the 
total fair market value, including the land value, would compensate 
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the owner for the ‘value in use’ of the real estate to him.” Pursuant 
to section 6, payments made as provided for in the act would be in 
addition to, but not in duplication of any payments that might other- 
wise be authorized by law. 

While in some situations and for certain purposes it has been held 
that a leasehold estate is to be regarded as a chattel and not as real 


estate, it also has been held that a lease is “real estate” within the mean- 


ing of a statute which authorizes a Government officer to procure real 
estate where the United States had the power to condemn. United 
States v. Midland National Bank of Billings, 67 F. Supp. 268, United 
States v. Fisk Building, 99 F. Supp. 592. See, also, Carrier v. McDon- 
ald, 218 S. W. 2d 257, 258 (Texas). Accordingly, and since, by the 
definition in section 8 of the act your authorization to acquire lands 
includes interests in land, we agree that for the purpose of compensat- 
ing the owners for the “value in use” of the buildings and structures 
owned by the lessees in the four categories described on page 2 of 
your letter, such buildings and improvements may be considered as 
“real estate” and the lessees as owners thereof for the purposes of sec- 
tion 3b(1)(b) and that payments to compensate the lessees therefor 
on the basis of the “value in use” formula provided for therein may be 
made “in addition to, but not in duplication of, any payments that may 


otherwise be authorized by law.” With respect to the provision in 


category No. 3, page 2 of your letter, we do not regard the assignment 
therein as affecting the lessees’ entitlement to compensation under the 
“value in use” formula in the absence of condemnation of the leasehold 
estate. 

With respect to the month-to-month parking lot tenants referred 
to on page 3 of your letter you have concluded that payment does not 
appear to be justified on the basis of replacement cost less deteriora- 
tion and obsolescence in existing real estate as provided under the 
“value in use” provisions of section 3b(1)(b). Since as you have in- 
dicated the “value in use” concept is one of administrative rather than 
judicial determination, we would not be disposed to disagree with 
your conclusion. As you have pointed out, however, the parking lot 
lessees are owners of leasehold interests. United States v. General 
Motors Corporation, 323 U.S. 373, 380. While under the provisions 
of section 3b(1) (b) the “value in use” concept for compensation relates 
to the “owner” of real estate our Office has recognized that the word 
“own” or its derivatives has no precise or definite meaning and that 
it must be examined in its context and setting to determine the mean- 
ing intended and that when used in a statute the object sought by the 
statute is, of course, determinative. 43 Comp. Gen. 705, 706. Here, as 
you have indicated, the legislative history leaves little room for doubt 
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that the Congress intended to make all displaced commercial proper- 
ties whole whether they be held in fee or by a lessee. Accordingly, and 
since the term “land” as defined in section 8 includes interests in land, 
our Office is not required to object to your conclusion that the lessees 
of the parking lots are entitled to the value to them of their leasehold 
interests reflected by the net income attributable to their leasehold in- 
terests in the real estate converted to its equivalent capital value to 
them. See in this regard page 7 of H. Rept. No. 1233, 88th Congress. 


[B-131632] 


Discharges and Dismissals—Military Personnel—Other Than Hon- 
orable—Transportation of Dependents, Household Effects, Ete. 

An amendment to the Joint Travel Regulations to authorize the return trans- 
portation of dependents, household effects and privately owned vehicles of mem- 
bers of the uniformed services who while serving overseas are involved in cir- 
cumstances requiring separation under other than honorable conditions or con- 
finement is within the purview of Public Law 88-431, which amended 37 U.S.C. 
406(h) to permit advance transportation in such circumstances, whether separa- 
tion is effected overseas or in the United States, and in cases of confinement of 
members when there is a determination that the best interests of the dependents 


and the United States require the return transportation of the dependents and 
effects. 


To the Secretary of the Air Force, May 14, 1965: 


By letter dated April 12, 1965, the Per Diem, Travel and Transport- 
ation Allowance Committee forwarded letter of April 8, 1965, from the 
Assistant Secretary of the Air Force, requesting decision as to whether 
the Joint Travel Regulations may be amended to authorize the return 
transportation of dependents, household effects and the privately 
owned vehicle of a member serving overseas, in cases involving separa- 
tion under other than honorable conditions in the various cireum- 
stances presented. The request has been assigned PDTATAC Control 
No. 65-15. 

In his letter, the Assistant Secretary stated that the Per Diem, 
Travel and Transportation Allowance Committee has received a rec- 
ommendation that the Joint Travel Regulations be amended to au- 
thorize return transportation to the United States for a member’s de- 
pendents, household effects and privately owned vehicle in situations 
involving discharge of the member outside the United States under 
other than honorable conditions, the view having been expressed that 
Public Law 88-431, approved August 14, 1964, 37 U.S.C. 406, provides 
authority for such action. He refers to our decision of July 16, 1957, 
37 Comp. Gen. 21, in which the question was considered under the 
statutory provisions then in effect and was answered in the negative. 
He states further that while neither Public Law 88-481, nor its legis- 
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lative history relates specifically to return transportation in other 
than honorable discharge cases, there is a question as to whether the 
provision of the law authorizing return transportation, “if the Secre- 
tary concerned determines it to be in the best interests of the member 
or his dependents and the United States,” is applicable in such cases. 
Accordingly he requests a decision whether under the provisions of 
Public Law 88-431, the Joint Travel Regulations may be amended to 
authorize return transportation to the United States of dependents, 
household effects and privately owned vehicle in the following 
situations : 

a. A member discharged overseas pursuant to sentence of court- 
martial. 

b. A member returned from overseas to the United States, its terri- 
tories or possessions, for discharge pursuant to sentence of court- 
martial. 

c. A member returned from overseas to the United States, its terri- 
tories or possessions, for administrative discharge. 

d. A member returned from overseas to the United States to serve 
a sentence of confinement; he may or may not be discharged 
upon termination of confinement. 

e. A member serving sentence of confinement in a civil or a mili- 
tary confinement facility overseas, discharge not yet effected. 

In 37 Comp. Gen. 21, we considered a request by the Assistant 

Secretary of the Army as to whether the Secretaries concerned could 
authorize the transportation of dependents and household effects from 
the last duty station of the member concerned to his home of record, 
under circumstances similar to those listed in situations a to e above, 
and the further question if the reply was in the negative, whether, 
where such dependents were located at a member’s duty station out- 
side the United States, transportation could be authorized to the 
port of debarkation in the country in which the home of record was 
located. We held that the provisions of sections 303(a) and (c) of 
the Career Compensation Act of 1949, 63 Stat. 814, 37 U.S.C. 253 (a) 
and (c), relate to travel and transportation allowances of members, 
not dependents, in the circumstances there enumerated and such pro- 
visions of law could not be considered as authority for transporta- 
tion of dependents and household effects at Government expense of 
a member discharged under other than honorable conditions. We 
stated further that until there is statutory authority for the Govern- 
ment to assume the expenses of transportation on a different basis 
than was then authorized, it would seem that such expenses in the 
circumstances presented must be borne by the persons concerned. 
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In our decision of July 16, 1958, 38 Comp. Gen. 28, we considered 
proposed changes in the Joint Travel Regulations relating to the 
return under unusual or emergency circumstances of dependents and 
household effects of members of the uniformed services from over- 
seas stations to the United States prior to orders directing return 
of the members. We concluded that the provision in section 303(c) 
of the Career Compensation Act of 1949, 63 Stat. 814, authorizing 
the return, under regulations issued by the Secretaries concerned, of 
dependents and household effects from overseas stations “under un- 
usual or emergency circumstances” did not provide authority for 
their advance return for reasons such as financial difficulties, marital 
troubles, the desire to return dependents to the United States to attend 
school, or because of illness of relatives. 

Public Law 88-431, approved August 14, 1964, 78 Stat. 439, 
amended section 406 of Title 37, United States Code, by adding sub- 
section (h) as follows: 

(h) In the case of a member who is serving at a station outside the United 
States or in Hawaii or Alaska, if the Secretary concerned determines it to be in 
the best interests of the member or his dependents and the United States, he may, 
when orders directing a change of permanent station for the member concerned 
have not been issued, or when they have been issued but cannot be used as au- 
thority for the transportation of his dependents, baggage, and household effects— 

(1) authorize the movement of the member’s dependents, baggage, and house- 
hold effects at that station to an appropriate location in the United States or its 
possessions and prescribe transportation in kind, reimbursement therefor, or a 
monetary allowance in place thereof, as the case may be, as authorized under sub- 
section (a) or (b) of this section ; and 

(2) authorize the transportation of one motor vehicle owned by the member 
and for his or his dependents’ personal use to that location on a vessel owned, 


leased, or chartered by the United States or by privately owned American ship- 
ping services. * * * 


The legislative history of Public Law 88-431, discloses that the 
primary purpose of the legislation was to provide authority for the 
advance return of dependents, household goods and privately owned 
vehicles of military personnel from overseas areas to locations in the 
United States under such circumstances as unforeseen family prob- 
lems, marital trouble, and financial problems brought about by circum- 
stances such as confinement or reduction in grade of the member, 
reasons which we held in 38 Comp. Gen. 28, generally could not be 
considered as “unusual or emergency circumstances” as contemplated 
by the provisions of 37 U.S.C. 253(c), then in effect, now recodified in 
37 U.S.C. 406(e). See in this connection the statement of Major J. M. 
Twisdale, Office, Chief of Finance, U.S. Army, commencing on page 
3005 of the Hearings (No. 10) held on May 28, 1963, before Subcom- 
mittee No. 1, Committee on Armed Services, House of Representatives. 
Pages 3016-3017 of the hearings further show that Major Twisdale 
who testified on behalf of the services as to the need for the legislation 
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was called upon by Mr. Blandford, counsel for the Committee, for an 
explanation as follows: 

Mr. Blandford. Is it intended that the Secretary will be authorized, in the in- 
terest of the Government and the member, to return dependents of a member who 
is being returned for discharge under other than honorable conditions? 

Let me give you a situation. 

A member receives a BCD or an undesirable discharge. 

He is overseas with his family. 

Is it intended that this proposal would permit him to move his family back to 
the United States? 

Major Twisdale. Yes, sir; it is intended. 

Otherwise there would be no authority to return the dependent. 

Mr. Blandford. Right. I have no other questions. 


Such testimony supports the view that Public Law 88-431, was in- 
tended to provide statutory authority for the advance transportation 
of dependents, household effects and privately owned motor vehicles 
from overseas stations to the United States in the case of members 
who were placed in confinement, resulting in financial difficulties for 
the dependents, and to provide authority for such transportation in 
the case of members discharged under other than honorable conditions. 
Accordingly, we now conclude that 37 U.S.C. 406(h) as added by 
Public Law 88-431, provides authority for the Secretaries to promul- 
gate regulations authorizing the return transportation of dependents, 
household effects and a privately owned motor vehicle of a member 
serving overseas, in cases involving separation under other than honor- 
able conditions whether such separation is effected overseas or in the 
United States. Your question, as it relates to the situations listed as 
a to ¢, is answered in the affirmative. Also, it is our view that regula- 
tions may be issued to authorize return transportation to the United 
States for dependents, household effects and a privately owned motor 
vehicle in the situations listed as d and e if the Secretary concerned 
determines that because of circumstances resulting from the confine- 
ment of the member it is in the best interests of the dependents and the 
United States to authorize such movement. 


[B-156553] 


Pay—Retired—Waiver for Veterans Benefits— Withholding During 
Ineligibility for Benefits 


A hospitalized mentally incompetent retired member of the uniformed services 
whose curator on his behalf elected in lieu of retired pay compensation from the 
Veterans Administration under 38 U.S.C. 3203, which requires withholding of 
such compensation for hospitalized incompetent veterans when their estate ex- 
ceeds $1,500, until the estate is reduced to $500, does not automatically become 
entitled to the waived retired pay during the periods when the veteran’s estate 
exceeds the limitation in the absence of withdrawal of the retired pay waiver 
because a right to retired pay once waived does not accrue unless there is a 
termination of the right to compensation as distinguished from a contingent 
withholding and, therefore, payment of retired pay waived in favor of com- 
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pensation may not be made to the curator on behalf of the member for the periods 
when compensation was withheld. 


To Lieutenant Colonel P. M. Callinan, Department of the Army, 
May 14, 1965: 


Further reference is made to your letter dated March 22, 1965, 
forwarded here by first indorsement dated April 13, 1965, of the Office 
Chief of Finance, requesting an advance decision concerning payment 
on a voucher in the case of Private Richard P. Mickens, RA 18 416 
562, retired, stated to represent retired pay for the periods February 1, 
1955 through December 31, 1960, and August 1, 1961, through June 
30, 1964. Your request has been allocated D.O. Number A-839, by 
the Department of Defense Military Pay and Allowance Committee. 

Private Mickens was permanently retired due to 100 percent dis- 
ability on July 1, 1953. His mother, Mrs. Virginia Mickens, as his 
curator, elected compensation from the Veterans Administration in 
lieu of retired pay effective July 1, 1953. The Hibernia National Bank 
of New Orleans, appointed curator on August 28, 1963, elected com- 
pensation in lieu of retired pay effective August 10, 1964. No retired 
pay has been paid in the case of Private Mickens and a statement re- 
ceived from the Veterans Administration Regional Office, New Or- 
leans, Louisiana, in 1964 indicates that compensation was paid pur- 
suant to 38 U.S.C. 3105 under the waivers except for the periods 
February 1, 1955, through December 31, 1960, and August 1, 1961, 
through June 30, 1964, during which periods payments were dis- 
continued due to the limitation contained in 38 U.S.C. 3203(b) (2). 
It is assumed that he has neither a wife nor children and that he 
is still a patient at a Veterans Administration Hospital. 

Upon receiving notice of the nonpayment of compensation during 
the periods mentioned, consideration was given to retroactive pay- 
ment of one-half of the retired pay withheld at that time and you have 
forwarded a voucher in the amount of $3,731.21 covering one-half 
of the retired pay which accrued during such periods subsequent to 
March 1, 1955, the remaining amount being beyond the 10-year lim- 
itation on claims contained in 31 U.S.C. 71a. In view of the time 
that has elapsed between the date of discontinuance of Veterans Ad- 
ministration compensation and the date on which the Retired Pay 
Division received notice thereof, you express doubt as to whether 
retired pay may be paid to the curator at this time, and, if so, what 
effect payment would have upon entitlement to greater Veterans 
Administration benefits which might be awarded at a later date to 
cover the same periods. 

While 38 U.S.C. 3104 permits only one award of pension, compen- 
sation, retired pay, etc., to be made concurrently to any person based 
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on his own service, 38 U.S.C. 3105 allows any person with dual eligi- 
bility to receive veterans’ benefits in the form of pension or compensa- 
tion upon execution of a waiver of “so much of his retired or retire- 
ment pay as is equal in amount to such pension or compensation.” 
Such a waiver does not disturb the person’s status as a retired member 
and is effective only as to the amount of retired pay waived. How- 
ever, in the absence of a withdrawal of such waiver, a right to retired 
pay once waived does not again accrue unless there is a termination 
of the right to compensation as distinguished from a contingent with- 
holding thereof by the Veterans Administration. 

Under the provisions of 38 U.S.C. 3203(b) (2) the withholding of 
payments of pension, compensation or emergency officers’ retirement 
pay is required in any case in which an incompetent veteran having 
neither wife nor children is being furnished hospital treatment, in- 
stitutional or domiciliary care without charge or otherwise by the 
United States or any political subdivision thereof and his estate 
from any source exceeds $1,500, until the estate is reduced to $500. 
Such withholdings do not terminate the right of the veteran to the 
amounts so withheld and they are payable upon the happening of one 
of the contingencies set forth in 38 U.S.C. 3203 which authorize such 
action. 

Since the waiver effective July 1, 1953, was not withdrawn, it re- 
mained in effect during the periods February 1, 1955, through Decem- 
ber 31, 1960, and August 1, 1961, through June 30, 1964, and while the 
compensation payable in lieu of the waived retired pay was discon- 
tinued temporarily until Mickens’ estate was reduced below $500, he 
did not automatically become entitled to receive retired pay for those 
periods, since the contingency which will determine whether or not 
the compensation withheld will be paid has not yet occurred. There 
is no present basis for payment of any of the retired pay waived in 
favor of compensation from the Veterans Administration. 

Accordingly, the voucher forwarded with your request will be re- 
tained here. 


[B-132057] , 


Social Security—Military Personnel—Status of Back Pay as Wages 


Although the wage status for social security tax purposes of a former member 
of the uniformed services who-is awarded a judgment by the Court of Claims 
for back pay and allowances for a period when he did not perform any military 
service is a matter for determination by the head of the particular Federal 
agency concerned and such determination is final and conclusive and not affected 
by the settlement action made by the General Accounting Office pursuant to the 
judgment under 28 U.S.C. 2517(a); the definition of “employment” in section 
210 of the Social Security Act, 42 U.S.C. 410(m) (1), as including service as a 
member of the uniformed services on active duty and the definition of “active 
duty” in 10 U.S.C. 101(22) make it doubtful whether the individuai could be 
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considered employed during the back pay period unless the court’s decision is 
viewed as conferring on him an active duty status for such period. 


To the Secretary of the Air Force, May 18, 1965: 


By letter from the Air Force Accounting and Finance Center, Den- 
ver, Colorado, dated March 5, 1965, there has been referred to our 
Claims Division for its consideration and action, a letter from the 
Social Security Administration, Department of Health, Education 
and Welfare, dated February 15, 1965, pertaining to the wage status 
under the Social Security Act, 42 U.S.C. 301, et seg., of an award of 
back pay and allowances made to Jesse Frederick Murray, master 
sergeant, AF 14 073 711, by the United States Court of Claims in the 
case of Jesse Frederick Murray v. United States, 154 Ct. Cl. 185 (de- 
cided June 7, 1961). 

Pursuant to a judgment rendered by the Court of Claims on March 
2, 1962, in the Murray case, our Claims Division by settlement dated 
April 24, 1962, allowed the plaintiff the sum of $15,998.82. This 
amount represented pay and allowances for the period May 10, 1956 
to August 20, 1960, less the sum of $5,980.30, the plaintiff received as 
benefit payments from the Veterans Administration during the cor- 
responding period. 

The letter of the Social Security Administration states that its 
records do not show that the Air Force reported the pay to the mem- 
ber on social security tax returns. The letter refers to section 205(p) 
of the Social Security Act and requests the Air Force to make a de- 
termination as to whether the payment made to Sergeant Murray pur- 
suant to the court decision constitutes wages under the Social Security 
Act and, if so, that the amount thereof and the date of payment be 
furnished. Request was also made as to whether your Department 
will report the amount on social security tax returns. It was further 
stated that if a determination is made that the payment does not con- 
stitute wages under the Social Security Act, the basis for that determi- 
nation should be furnished. 

Section 205(p) of the Social Security Act, 42 U.S.C. 405(p), pro- 
vides in pertinent part that with respect to service included as employ- 
ment under section 210 of the act (42 U.S.C. 410), which is performed 
in the employ of the United States, including service performed after 
December 1956 as a member of the uniformed service on active duty 
(42 U.S.C. 410(m) (1)), the Secretary of Health, Education, and Wel- 
fare shall accept the determination of the head of the appropriate 
Federal agency or instrumentality, and of such agents as such head 
may designate with respect to whether an individual has performed 
such service, the amounts of remuneration for such service which con- 
stitute wages under the provisions of section 209 of the act (42 U.S.C. 
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409), or the periods in which or for which such wages were paid. 
Such determinations are to be evidenced by returns filed in accordance 
with the provisions of section 3122 of the Internal Revenue Code of 
1954, 26 U.S.C. 3122 and certifications made pursuant to section 205 (p) 
of the Social Security Act. Such determinations are final and con- 
clusive. 

Under the above statute either you or your designee are puthorized 
to make a conclusive determination whether any of the amount paid 
to Mr. Murray pursuant to the Court of Claims’ judgment constitutes 
wages within the meaning of the Social Security Act and to certify 
such matter to the Social Security Administration. Accordingly, the 
letter from the Social Security Administration is being returned to 
your Department for appropriate action and reply. 

We are enclosing for your information copies of our reports to the 
Chief Clerk, U.S. Court of Claims, dated September 28 and Novem- 
ber 1, 1961, which we prepared in response to the plaintiff’s motion 
for call and which show the computation of pay and allowances due 
the plaintiff for the period covered by the judgment of the court, less 
deduction for payments made by the Veterans Administration. Also 
enclosed is a copy of Certificate of Settlement issued by our Office 
April 24, 1962, evidencing final settlement in the amount of $15,998.82, 
on account of the judgment rendered by the Court of Claims in the 
case. 

The reports to the Chief Clerk, Court of Claims, referred to above, 
did not take into consideration withholding of social security tax from 
the amount found due the plaintiff and they are not concerned with 
whether the plaintiff is entitled to any service credit for social security 
purposes. Final judgments of the Court of Claims are paid on settle- 
ments of the General Accounting Office on presentation of a certifica- 
tion of the judgment by the clerk and chief judge of the court as pro- 
vided by section 2517(a) of the Judicial Code (28 U.S.C.). Except 
for the addition of interest in certain cases, as provided by 28 U.S.C. 
2516(b) and section 1302 of the act of July 27, 1956, 70 Stat. 694, 31 
U.S.C. 724a, and except for the withholding of an amount equal to a 
plaintiff’s debt to the United States, in accordance with the procedures 
established by the act of March 3, 1875, as amended, 31 U.S.C. 227, we 
are not authorized to certify judgments for payment other than in 
accordance with the terms of the final judgment. United States v. 
O'Grady, 89 U.S. (22 Wall.) 641; Benedict v. United States, 66 Ct. 
Cl. 437. 

Apparently, the Social Security Administration is interested pri- 
marily in obtaining a determination as to whether the individual con- 
cerned is to be regarded as having an employed status during the 
period covered by the judgment for purposes of social security benefits. 
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As indicated above, under the law such a determination is the responsi- 
bility of your department and we do not view our settlement action on 
the judgment as operating in any way to affect that determination. 
Possibly, of some application in the matter are the provisions of sec- 
tion 410(m)(1) of Title 42, United States Code, defining the term 
“employment” for social security purposes as including “service per- 
formed 2fter December 1956 by an individual as a member of the uni- 
formed service on active duty” and section 101(22) of Title 10 of the 
United States Code defining “active duty” as full-time duty in the 
active service of a uniformed service, etc. Since the individual in this 
case did not in fact perform any military service during the period 
covered by the judgment, it would appear to be doubtful that he is to 
be regarded as meeting the requirements of those definitions unless the 
court’s decision in the case is to be viewed as operating to confer upon 
him an active duty status during such period. 


[B-156438] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Certification of Compliance 


A requirement incorporated in an invitation for a diesel tractor that bidders 
certify that the tractor will be suitable for the work to be performed when con- 
sidered with the inspection clause providing for inspection and testing prior to 
acceptance is a requirement that amounts to an express warranty giving the Gov- 
ernment a right to hold the contractor after acceptance so that such a certification 
requirement must be considered a material provision that cannot be waived by the 
contracting officer, and, therefore, the bids of the two low bidders who did not 
furnish the required certification must be considered nonresponsive and award 
to the third low bidder who furnished the necessary certification is proper. 


To the Administrator, Federal Aviation Agency, May 18, 1965: 
By letter of April 30, 1965, IM-260, the Director of the Installation 

and Materiel Service, furnished us a report on the protest of Hawaiian 

Equipment Company, Ltd., against the award of a contract to any 


other firm under invitation PC53—5-—22, issued by the Federal Aviation 
Agency Pacific Regional Office, in accordance with the request con- 


tained in our letter of April 5, 1965, 


The invitation solicited bids to be opened February 17, 1965, for fur- 
nishing a diesel engine-driven, low speed, full-tracked tractor, with 
bulldozer and dozer control, in accordance with Interim Federal Speci- 
fication KKK-T-006381a(GSA-—FSS), as amended October 10, 1962. 
This specification provides, insofar as is here material, that the tractor 
and allied equipment shall be capable of functioning reliably and effi 


ciently in sustained operation; that the tractor and all parts thereof 
shall be made of materials which have been treated to resist rust, corro 
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sion and water, and are suitable for the intended service; that the trac- 
tor shall be capable of starting and operating efficiently under any of 
the conditions or combination of conditions outlined in paragraph 3.4.1, 
Temperature conditions, and paragraph 3.4.2, Use conditions, of the 
specification ; and that component parts and units of the tractor shall 
be manufactured to definite standard dimensions, with proper fits and 
clearances. Also, paragraph 4.2, Inspection, provides that the tractor 
shall be given a “general inspection for material, workmanship, and 
general compliance with the requirements of this specification.” 

The invitation incorporated General Provisions (Supply Contract), 
Standard Form 32, September 1961 edition, and it was provided at 
page 6 of the invitation as follows: 


CERTIFICATION OF COMPLIANCE WITH SPECIFICATION. 





The bidder shall certify that the tractor with its allied and/or accessory equip- 
ment, and its component units, and parts will be suitable for the work to be 
performed; will be constructed to definite standard dimensions, with proper 
clearance and fits; that previously published or set ratings will not arbitrarily 
be raised without prior approval of the manufacturer of the actual unit; and 
further, that the tractor offered will comply in every respect with the terms of 
this specification. In the event that the tractor offered does not fully comply 
with this specification, the bidder shall state definitely, referring to the proper 
paragraph of this specification, wherein the tractor he proposes to furnish does 
not comply. Where no statement is received, the successful bidder shall be re- 
quired to meet every requirement of this specification. The Government reserves 
the right to reject any and all bids wherein deviations from this specification 
are matters of conjecture and cannot be ascertained by definite recognized stand- 
ards. It also reserves the right to accept bids deviating slightly, or in minor 
details from this specification where such deviation does not affect the perform- 
ance of the tractor and where such acceptance is to its best interest. 

Certification as specified above must be furnished as a part of the bid and 
must be received before the time set for opening of bids. Failure to furnish 
the certification by the time specified in the Invitation for Bids will require 
rejection of the bid. 


The bid of Hawaiian Equipment Company, in the unit price amounts 
of $38,878 (Item A) and $40,003 (Item B), depending upon place of 
delivery, was the third lowest bid received in response to the invita- 
tion. Attached to the bid was a certificate of compliance with the 


specification which conforms in all respects to the requirements of the 
above-quoted provision of the invitation. Neither American Factors, 
Ltd., the low bidder, nor The Kimco Corporation, which submitted 


the second lowest bid, furnished a certificate of compliance. How- 
ever, Hawaiian was informed that your Agency was giving considera 
tion to awarding the contract to one of these bidders on the ground 
that the failure to supply the certification constitutes a minor irregu 
larity in the bids which may be waived. Hawaiian’s protest is, in 


effect, against such a determination. 
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The certification requirement is identical with that which the interim 
Federal specification recommends being included in invitations for 
bids for the tractor involved. It can be argued that compliance with 
the certification requirement adds nothing to the responsibility which 
a bidder has already assumed by submitting a bid under the invita- 
tion. In submitting a bid responsive to the invitation a bidder neces- 
sarily obligates himself to comply with the specifications, which in this 
instance set forth generally the conditions under which the tractor 
will be used. However, in seeking to determine whether the certifi- 
cation affords the Government additional protection with respect to 
the subject matter of the procurement, the provisions thereof must 
be considered in the light of the provisions of clause 5, Inspection, of 
Standard Form 32. That clause provides that the supplies to be fur- 
nished under the contract shall be subject to inspection and test by the 
Government “prior to acceptance” ; that acceptance or rejection thereof 
shall be made as promptly as practicable after delivery ; that inspection 
and test by the Government of the supplies does not relieve the con- 
tractor from any responsibility regarding defects or other failures to 
meet contract requirements which may be discovered “prior to accept- 
ance”; and that, except as otherwise provided in the contract, “accept- 
ance shall be conclusive except as regards latent defects, fraud, or such 
gross mistakes as amount to fraud.” 

We believe that, in view of the referred-to provisions of clause 5, 
the obligation which the contractor would assume by certifying that 
the tractor “will be suitable for the work to be performed” would 
afford the Government a greater degree of protection than would be 
the case if the Government were required to rely solely on the pro- 
visions of the interim Federal specification, referred to above, in seek- 
ing any redress from the contractor. The inclusion in the body of the 
contract of what amounts to an express warranty that the tractor will 
be suitable for the work to be performed would appear to make it 
clear the parties do not intend that acceptance of the tractor, in the 
sense contemplated by clause 5, should foreclose the Government’s 
right to hold the contractor to its obligation in this respect. In effect, 
the warranty would survive acceptance, and the certification require- 
ment must, therefore, be considered a material provision of the invita- 
tion which the contracting officer is not authorized to waive. 

Accordingly, the bids of American Factors and The Eimco Corpora- 
tion must be considered as nonresponsive to the invitation, and the bid 
of Hawaiian Equipment Company should therefore be considered the 
low responsive bid submitted thereunder. 

The folder entitled “Bid Documents on Invitation PC53-5-22,” 
forwarded with the letter from the Director of the Installation and 
Materiel Service, is returned. 
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[B-156446] 


Agriculture Department—Price-Support Programs—Tobacco— 
Appropriation Exhaustion Effect 


Although a sale of tobacco at a cleanup auction, after the close of the regular 
auction season for price support eligibility, on a day when the warehousemen 
had been advised to suspend price support operations due to the temporary un- 
availability of funds might not impose any liability on the Commodity Credit 
Corporation for price support, in view of the fact that the producers complied 
with the law and regulations at the cleanup sale and the nominal amount in- 
volved, settlement of the tobacco producers’ claims will not be subject to legal 
objection from funds subsequently made available for the tobacco program. 


To the Secretary of Agriculture, May 18, 1965: 


Reference is made to letter of March 30, 1965, with enclosures, from 
the Under Secretary of Agriculture, in which he requests our views as 
to whether the Commodity Credit Corporation has liability to certain 
tobacco producers because of suspension of tobacco price support 
operations due to a temporary unavailability of funds. 

The question is discussed in an accompanying opinion of the General 
Counsel of your Department, dated March 26, 1965, in which the fol- 
lowing pertinent facts involved are related. 

Sections 101 and 106 of the Agricultural Act of 1949, as amended, 
7 U.S.C. 1441, 1445, require the Secretary of Agriculture to support the 
price of certain basic agricultural commodities, including tobacco, to 
cooperators at a specified level of support. A cooperator is defined as 
a “producer on whose farm the acreage planted to the commodity does 
not exceed the farm acreage allotment for the commodity.” 7 U.S.C. 
1428(b). 

The Commodity Credit Corporation entered into a 1964 tobacco 
loan agreement with Burley Tobacco Growers Cooperative Associa- 
tion of Lexington, Kentucky, to make price support available, through 
the latter’s facilities, on the 1964 crop of burley tobacco tendered by 
producers in compliance with the law and regulations issued there- 
under. 7 CFR 1464.1505, 1464.1506. Under the terms of the agree- 
ment, the Association, as the producers’ marketing agent, receives a 
loan from the Corporation to make price support advances to pro- 
ducers, and to handle and process the tobacco preparatory to its accept- 
ance as collateral by the Corporation. The agreement further pro- 
vides that eligible tobacco may be received through April 30, 1965, 
unless market or other conditions, would prevent satisfactory handling 
of the tobacco. 

Under these arrangements, producers place their tobacco on the 
auction warehouse floor for sale. If the bid price is not above the sup- 
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port price, the warehouseman consigns the tobacco to the Association 
for pledging as collateral for the price support loan. At the end of 
each sale, the warehouseman pays the producer for all of his tobacco 
which was sold. For the tobacco consigned to the Association the 
warehouseman pays the producer the support price, less certain au- 
thorized deductions. The Association reimburses the warehouseman 
for these price support advances with the funds loaned the Associa- 
tion under its agreement with the Commodity Credit Corporation. 

It is stated that the regular auction season for tobacco on the Lex- 
ington market closed some time in January 1965, and that cleanup 
sales for any remaining tobacco which had been delayed in reaching 
the auction floor during the regular season were scheduled for Febru- 
ary 9, 1965. It is pointed out that cleanup sales are usual, and that 
it is customary for price support to be available for at least the first 
cleanup sale since redrying and other handling facilities are still in 
operation at the time. 

On the morning of February 9, the Department’s Director of the 


Producer Associations Division sent to the Association a telegram as 
follows: 


Due to temporary limitation on the availability of CCC funds, defer all dis- 
bursements or requests for CCC funds of whatsoever nature and maintain strict 
status quo until further notice. Notify all receiving and auction warehouses im- 
mediately. Servicing agent banks being notified accordingly. 


While the Association received the telegram at 10:01 a.m., February 9, 


the contents were discussed with their representatives earlier that 
morning by telephone. The Association, prior to the commencement 
of the sales at 9:30 a.m., discussed the subject matter of the forth- 
coming telegram with the auction warehousemen but despite such 
notice and discussion the latter elected to proceed with the sales. 

At the February 9 auction sales, eligible tobacco amounting to 
142,820 pounds was sold for $9,367.40 less than the support price. 
About 321 producers owned an interest in this tobacco, either as land- 
lord, tenant, or owner-operator of the farms. 

Based upon the facts outlined above, your General Counsel expresses 
the opinion that the courts would hold the Commodity Credit Corpor- 
ation liable to producers for the amount of price support withheld on 


tobacco sold at auction on February 9, by reason of default in carrying 


out the obligations arising out of the cited law and implementing 
regulations, and that the unavailability of funds would not operate 
to defeat the rights of producers to price support. ‘The General Coun- 


sel also concludes that the Corporation may make appropriate settle- 


ment of producers’ claims under the authority contained in sections 
4(j}) and (k) of its Charter Act, 15 U.S.C. 714b(j) and (k), to be 


measured by the difference between the amount producers received 
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from the warehousemen for eligible tobacco and the amount they 
would have received from the warehousemen had price support been 
available. 

The Agricultural Act of 1949, as amended, directs the Secretary 
of Agriculture to support the price of tobacco and other basic com- 
modities. 7 U.S.C. 1428(c) and 1441. Section 401(a) of that act (7 
U.S.C. 1421(a)) provides that the Secretary of Agriculture shall pro- 
vide the price support authorized or required therein through the 
Commodity Credit Corporation and other means available to him. 
Section 401(b) of the act (7 U.S.C. 1421(b)) provides that, except as 
otherwise provided in the act, the Secretary of Agriculture shall de- 
termine or approve the amounts, terms, and conditions of price sup- 
port operations and the extent to which such operations are carried 
out. 

To finance the activities of the Commodity Credit Corporation, the 
act of March 8, 1938, 15 U.S.C. 713a—4 and the Commodity Credit Cor- 
poration Charter Act, 15 U.S.C. 714, place a limitation of $14.5 million 
on the total amount of borrowings from any source that the Corpora- 
tion can have outstanding at any one time. The Charter Act also 
requires the Corporation to reserve a sufficient amount of its authorized 
borrowing power to enable it to purchase all loans held by lending 
agencies under the Corporation’s programs. 

In making price support available to eligible producers on their 1964 
crop of tobacco, the regulations (7 CFR 1464.1506(3)) provide that 
“Price support will be available to eligible producers on eligible to- 
bacco only during each year’s normal marketing season for each kind 
of tobacco for which support is provided.” [Italics supplied.] The 
regular or normal auction season for tobacco on the Lexington, Ken- 
tucky, market closed some time in January 1965, whereas the sale in 
question of burley tobacco in Lexington—termed a cleanup sale—was 


made on February 9. 


While it may be as stated above that cleanup sales are usual and 
that it is customary for price support to be available for at least the 
first cleanup sale following the regular auction season, there is nothing 
in the cited law or regulations that makes or requires price support 
for such sales mandatory. Consequently, the question as to whether 


the Commodity Credit Corporation is legally liable to certain tobacco 
producers for price support on the cleanup sales in question, under cir- 
cumstances as here involved where because of the temporary unavail- 
ability of funds price support operations were suspended, is not free 


from doubt. 
But however that may be, it appears that the producers complied 


with the law and regulations on their eligible tobacco sold at auction 
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on February 9. In view thereof, considering the nominal amount of 
funds involved, and having regard for the established practice of pro- 
viding price support for at least the first cleanup sale after the regular 
marketing season, we see no legal objection to the proposed settlement 
of producers’ claims of the Commodity Credit Corporation, as out- 
lined above, from funds thereafter made available to the Corporation 
by Public Law 89-2, approved February 11, 1965, 79 Stat. 4, for such 
program operations, if otherwise proper. 


[B-156613] 


Compensation—Postal Service—Postmasters—Conversion from 
Acting—Step-Increases 


A postal employee who, incident to promotion to acting postmaster, retained 
the higher salary of his prior position (PFS-9, level 10) and, then upon con- 
version to career postmaster had his salary fixed (PFS-11, step 6) under the 
promotion rule in section 753.322a(1) of the Postal Manual did not become en- 
titled to a step-increase under section 114 of the Federal Employees Salary Act 
of 1964, 39 U.S.C. 3552(a)(1), when the waiting period for step-increases for 
employees in step 6 was reduced from 104 weeks to 52 weeks because the em- 
ployee at the time of conversion to career postmaster was at the maximum step 
of the prior position so that the only potentially creditable service for a step- 
increase was that earned in the acting postmaster position which was insufficient 
for a step-increase and, therefore, the rate fixed at the time of conversion is con- 
sidered an equivalent increase in compensation and a new waiting period for 
a step-increase began at that time. 


To LeRoy P. Afdem, Post Office Department, May 18, 1965: 

Your letter of April 22, 1965, reference AIR: LPA, enclosing a 
voucher for $12.09 in favor of Mr. F. M. Sanger, postmaster, repre- 
senting additional compensation claimed by him, asks whether the 
voucher may be certified for payment. 

Mr. Sanger’s service history is shown by your letter to be as follows: 


12/31/62 Appt. Acting Postmaster PFS-11, step—1, $8,830 (Retained) 
1/ 3/64 Conv. to Career Post- PFS-11, step-6, 9,370 
master. 
1/ 4/64 P.L. 87-793, Sch. II PFS-11, step-6, 9,810 
7/ 4/64 P.L. 88-426, Sec. 114 (52 PFS-11, step—7, 10,420 
weeks of service) 
1/16/64[5] Step increase amended (26 PFS~-11, step—6, 10,125 


weeks of service) 


The other facts pertinent to his claim are related by you as follows: 


On December 31, 1962 Mr. Sanger was changed from superintendent of mails, 
PFS-9, step—10, $8,830 to acting postmaster, PFS-11, step—1, $8,830 and his salary 
was set under Sec. 753.413 of the Postal Manual. Sec. 753.413, provides that a 
postal employee retains his previous salary if it is higher than the salary he would 
receive in step—1 as acting postmaster and the promotion rule does not apply. 

On July 4, 1964, the waiting period for step increases was changed from 104 
weeks to 52 weeks for employees in step-6 (Sec. 114, P.L. 88-426) and Mr. Sanger 
was given step~7 allowing credit from December 31, 1962. However, his salary 
was reviewed and it was determined that he was not entitled to step—7 on July 4, 
1964, since he received an equivalent increase on January 3, 1964, at the time his 
status was changed from acting postmaster to career postmaster. 
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Mr: Sanger is said to believe that he was entitled to step 7 of level 
PFS-11 on July 4, 1964, under the rule stated in our decision of Jan- 
uary 28, 1963, B-150513 (42 Comp. Gen. 405), which required that an 
employee’s entire service history be reviewed to determine his ap- 
propriate step-in-level rate when he was converted from an acting 
postmaster to career postmaster. In that case, the claimant, Mr. 
Walker, was newly appointed to the Postal Service as an acting post- 
master, PFS-6, step 1, $4,190 per annum on February 28, 1957, and 
was converted to a career postmaster on August 22, 1958. We said in 
effect that creditable service toward step-increases and other factors 
which potentially accrued during his service as acting postmaster 
should be considered in fixing his rate of compensation following his 
conversion to a career postmaster status. 

Mr. Sanger’s rate upon conversion was fixed in accord with the 
primary provision of section 753.413 of the Postal Manual which 


reads in part as follows: 

* * * An employee from the Postal Service appointed as acting postmaster on 
or after December 3, 1955, shall retain his previous basic compensation while 
serving as acting postmaster if his previous compensation is above step 1 of the 
salary level of the postmaster’s position. The promotion rule of 753.322 does not 
apply to such appointment. If then appointed as postmaster, the employee’s ap- 
prepriate step will be determined under 753.322 as applied to the basic compensa- 
tion he received in the position he held prior to appointment as acting postmaster, 
or, where more favorable, his salary shall be determined on the basis of service 
performed under the appointment to the position of acting postmaster. * * * 

Since Mr. Sanger’s position as postmaster in PFS-11 was not more 
than two levels above the level of his position in PFS-9, it appears that 
his rate as postmaster should be fixed in accordance with section 


753.322a(1) of the Postal Manual. That subsection reads: 


a. Step Determination. When an employee is promoted to a higher level, his 


step in the higher level shall be determined as follows: 

(1) If the higher level is not more than two levels above the level from which 
promoted, employee’s salary in the higher level shall be fixed at the lowest step 
which exceeds his existing compensation by not less than two full step-increases 
in the level from which promoted. 


Two step-increases in level 9 amounted to $450 which plus Mr. Sanger’s 
rate of compensation of $8,830 in that level equaled $9,280. The 
lowest scheduled step which exceeded that rate was PFS-11, step 6, 
$9,370, which was granted Mr. Sanger upon his conversion to the posi- 
tion of career postmaster on January 3, 1964. Since he was at the 
maximum step of level 9, the only service which was potentially credit- 
able toward a step—increase at the time of his conversion was that which 
wccrued as acting postmaster. That service was not sufficient to entitle 
him to a step-increase upon his conversion and since he received an 
equivalent increase in compensation on January 3, 1964, a new waiting 
period began on that date. Therefore, he was not entitled to a step— 
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increase on July 4, 1964, by virtue of section 114 of the Federal Em- 
ployees Salary Act of 1964, Public Law 88-426, approved August 14, 
1964, 39 U.S.C. 3552, or otherwise. 

It is not. perceived how a more favorable rate could have been 
granted Mr. Sanger had his rate been determined under the alternative 
provision of section 753.413 of the Postal Manual or under our decision 
of January 28, 1963, B-150513, upon which he apparently relies. 

Therefore, we conclude the proper rate of compensation for Mr. 
Sanger beginning July 4, 1964, was $10,125 per annum. At the begin- 
ning of the first pay period following 52 weeks of service as postmaster 
he became entitled to step 7 of his level or $10,420 per annum. If the 
period covered by the voucher properly includes the step—increase, it 
may be certified for payment. However, adjustment to the rate of 
$10,125 must be made for the period beginning on July 4, 1964 (ap- 
parently 26 weeks), during which he was overpaid. The voucher is 
returned herewith. 


[B-156501] 


Subsistence—Per Diem—Military Personnel—Quarters and Mess- 
ing Facilities Furnished—Determination of Availability Contrary 
to Policy 

Officers of the uniformed services on temporary duty overseas in connection with 
Operation Longthrust VIII who were issued certificates of nonavailability of a 
Government mess for per diem subsistence payment purposes but such certificates 
were subsequently administratively invalidated because of an established policy 
requiring officers on temporary duty to be subsisted at enlisted field messes may 
have the nonavailability certificates regarded as a contemporaneous determi- 
nation of the factual situation then existing regarding the nonavailability of a 


Government mess and, therefore, per diem payments made to the officers need not 
be recovered. 


To the Secretary of the Army, May 19, 1965: 


Further reference is made to your letter dated March 25, 1965, 
requesting an advance decision concerning the legality of per diem 
payments made to officers on temporary duty in connection with Oper- 
ation Longthrust VIII in Germany under the circumstances described 
below. The request was assigned Control No. 65-13 by the Depart- 
ment of Defense Per Diem, Travel and Transportation Allowance 
Committee. 

By Movement Order No. 17, dated July 15, 1963, Headquarters Fort 
Riley, Fort Riley, Kansas, Task Force 2/8 composed of the 2nd Battle 
Group, 8th Infantry from Fort Riley, Kansas, was directed to proceed 
in 2 parties (advance party and main body) on or about July 6 and 20, 
1963, respectively, on temporary duty for approximately 180 days with 
Headquarters, United States Army, Europe (USAREUR) in con- 
nection with the strategic mobility exercise Longthrust VIII, the as- 
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signed mission being to “prepare for foreign service and deploy from 
Fort Riley, Kansas to USAREUR.” The orders provided that per 
diem was not authorized. Amendment No. 1 dated August 30, 1963, as 
corrected, deleted the no per diem provision in the orders and added 
the provision that all travel and temporary duty directed by the order 
were not of a type contemplated by paragraph 4250, item 3, Joint 
Travel Regulations, as implemented by Army Regulations 35-30. 

It is stated that the Task Force departed from Fort Riley, Kansas, 
on July 19, 1963, and after arrival in Europe was stationed at Wild- 
flecken Subpost, Germany. The commanding officer of that installa- 
tion issued a certificate dated September 4, 1963, which stated : 

A Government mess, as defined in paragraph 1150-4, is not available to the 


officers listed on Movement Order No. 17, Hq Ft Riley, Kansas, dated 15 July 
1963, during the mission of Long Thrust VIII at this installation. 


Based upon this certificate of nonavailability of a Government mess, 
the 73 officer members of the Task Force were paid per diem for their 
tours of temporary duty at the rate of $5.15 by the 42nd Finance Dis- 
bursing Section (FDS), Fulda Post, Germany. Subsequently, repre- 
sentatives of Headquarters, USAREUR, notified the 42nd FDS that 
the certificates were invalid since they had been issued contrary to an 
existing USAREUR policy which had been established in USAREUR 
message SC 43431, dated August 20, 1962. That message provides 
that officer members of units on temporary duty in USAREUR are 
not eligible for certificates of nonavailability of Government mess since 
they may be subsisted in the enlisted field ration mess of the organiza- 
tion to which they are assigned or other field ration mess; that com- 
manders will discontinue the issuance of these certificates, and notify 
any officer issued such certificates for any period subsequent to July 1, 
1962, that the certificates are invalid and withdrawn. Consequently 
action was taken to recoup the per diem payments. 

You state that in requesting that collection action in the matter be 
reviewed, the former commanding officer of the Task Force involved 
stated that upon arrival in Europe the Task Force Headquarters was 
not informed of the USAREUR policy concerning the messing of 
officer members announced in the USAREUR message of August 20, 
1962, and that since the Task Force enlisted field messes were over- 
crowded, and because there existed at the Battle Group’s home station 
a policy that officers would not eat in enlisted messes, he designated 
the Wildflecken Officers’ Club as the official messing facility for the 
Task Force officers, such action being taken after consultation with 
and approval of the Wildflecken Subpost commander who later issued 
the nonavailability certificates. Thereafter, on the basis of claims by 
several of the officers against whom collection action has been taken 
that the certificates constitute a true representation of the messing 
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conditions which existed for them at the Wildflecken Subpost, the 
Department of the Army requested further consideration of the matter 
by the Commander in Chief, USAREUR, on the basis that the Task 
Force officers were not permitted to use the enlisted field ration messes. 
In reply, the Commander in Chief, USAREUR, stated that enlisted 
field ration messes should have been made available to officer personnel 
in accordance with established USAREUR policy; that there was no 
authority for issuance of certificates of nonavailability of Government 
mess, and therefore that the payments of per diem on the basis of such 
certificates were erroneous and could not be retained by the members. 

You ask whether the certificates of nonavailability of a Government 
mess which are a factual representation of the actual messing condi- 
tions which existed for the members to whom they were issued can be 
administratively invalidated because the installation commander 
should have made the enlisted field messes available to the officers in 
accordance with established USAREUR policy. 

The pertinent statute, 37 U.S.C. 404, provides for the payment of 
travel and transportation allowances to members of the uniformed 
services traveling under competent orders away from their designated 
posts of duty, under regulations prescribed by the Secretaries con- 
cerned. Regulations issued under that authority are contained in the 
Joint Travel Regulations. 

Paragraph 4256 of the regulations provides for rates of travel per 
diem allowances applicable for travel outside the United States. Sub- 
paragraph 2 provides that when both Government quarters and Gov- 
ernment mess are available to members for periods of delay incident to 
travel and for temporary duty, per diem allowances will be computed 
in accordance with paragraph 4205-5, item c(4) or e (which involves 
temporary duty performed by member with his unit) of the table as 
applicable. Subparagraph 4256-5 provides that when Government 
quarters are available and a Government mess is not available, but an 
officer’s open mess is available to officer members at temporary duty 
points, per diem for the period of temporary duty shall be computed 
in accordance with paragraph 4205-5, item c(2) (b) of the table which 
provides for per diem rate of $5.15. 

For per diem purposes the term “Government mess” was defined 
during the period involved, in paragraph 1150-4 of the Joint Travel 
Regulations as meaning “any general or service organizational mess; 
Army and Air Force Officers’ or student officers’ field mess; Navy, 
Marine Corps, and Coast Guard Officers’ closed mess; and National 
Guard mess.” It was further provided in that paragraph that a mess 
established and operated primarily for the subsisting of enlisted mem- 
bers will not be considered as a Government mess, insofar as officer 
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members are concerned, unless the mess is, in fact, utilized by, or made 
available to officer members. Paragraph 4451-3 of the same regula- 
tions provides that claims of officers for per diem for periods of 
temporary duty at an installation of the uniformed service shall be 
supported by a certificate of the commanding officer (or his desig- 
nated representative) as to the availability of Government mess. This 
is to provide evidence contemporaneously obtained from an official 
whose knowledge of surrounding facts and physical presence at the 
station particularly qualify him for making a determination. 

The purpose of the law and regulations authorizing payment of 
per diem to members in a travel status away from their designated 
posts of duty is to reimburse them for the more than normal expenses 
to which they are put in obtaining quarters and subsistence while in 
such transient status. USAREUR Message SC 43431 directed instal- 
lation commanders to subsist officer personnel on temporary duty in 
the enlisted field ration mess on a reimbursable basis or a consolidated 
or officer field ration mess in accordance with the provisions of Army 
Regulations 30-41, dated October 22, 1954. Obviously, this message 
contemplated the availability and feasibility for use of at least one 
of the alternative facilities. 

Clearly, the law and regulations recognize the Government’s obli- 
gation in the circumstances indicated either to make a Government 
mess available to the officer personnel or pay them the per diem author- 
ized by the regulations for conditions actually existing at the time. 
In such circumstances, if a mess is not available within the contem- 
plation of such law and regulations, the fact that the enlisted field 
ration mess should have been made available to them in accordance 
with official policy and the reason such mess was not made available 
are immaterial. 

In view of the installation commander’s contemporaneously made 
determination that Government mess was not available to the officers 
concerned, presumably representing his judgment of the factual situa- 
tion then existing, there is no legal basis, in the absence of evidence 
to show that determination to be clearly erroneous, to recoup the per 
diem payments made to the officers. Accordingly, collection action 
need not be taken in the matter, and your question is answered in the 
negative. 


[B-156575] 


Pay-—Retired—Increases—Uniformed Services Pay Act of 1963— 
Generals, Admirals, Etc. 
An admiral who was receiving retired pay immediately prior to the 1963 mili- 


tary pay act on a percentage multiple less than 75 percent (72%) on the basis 
of an election under section 411 of the Career Compensation Act of 1949, 63 
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Stat. 823, to receive retired pay under the years-of-service formula'in that act 
rather than on the 75 percent formula of the disability retirement laws in ef- 
fect prior to the 1949 act, has abandoned his right to retired pay on the 75 
percent formula and is not entitled to have his retired pay recomputed under 
section 5(c) of the 1963 military pay act, 77 Stat. 213, at 75 percent applicable 
at date of retirement on the basic pay rates prescribed for an admiral in the 
1958 pay act. 

To Commander M. L. Conner, Department of the Navy, May 19, 


1965: 


Reference is made to your letter of February 26, 1965, forwarded 
here by second endorsement of the Comptroller of the Navy on April 19, 
1965, requesting a decision concerning the computation of the re- 
tired pay of Admiral Ben Moreell, CEC, USN (Retired), beginning 
October 1, 1963. Your request for decision has been assigned Sub- 
mission No. DO-N-841 by the Department of Defense Military Pay 
and Allowance Committee. 

You say that Admiral Moreell was transferred to the retired list 
on October 1, 1946, with the rank of vice admiral pursuant to the pro- 
visions of 34 U.S.C. 417 and 350g(a) (1946 Ed.), and was advanced 
to the temporary rank of admiral under 34 U.S.C. 350i (1946 Ed.). 
His retired pay was computed at 75 percent of the active duty pay 
of an admiral pursuant to paragraph 4, section 15, of the Pay Read- 
justment Act of 1942, 37 U.S.C. 115 (1946 Ed.), for the period Octo- 
ber 1, 1946, through September 30, 1949, since he had served on active 
duty as an officer of the Regular Navy continuously from June 28, 
1917, through September 30, 1949 (29 years, 3 months and 3 days). 

Under the provisions of section 411 of the Career Compensation 
Act of 1949, 63 Stat. 823, 37 U.S.C. 281 (1952 Ed.), he elected to re- 
ceive retired pay for the period beginning October 1, 1949, under the 
years-of-service formula (29 years of active service times 214 percent 
or 721% percent) at $671.53, and received retired pay under that for- 
mula during the period October 1, 1949, through May 31, 1958, with 
increases effective May 1, 1952, and April 1, 1955, under the 1952 and 
1955 military pay acts approved May 19, 1952, Public Law 346, 82d 
Congress, 66 Stat. 79, and March 31, 1955, Public Law 20, 84th Con- 
gress, 69 Stat. 18, respectively. 

Effective June 1, 1958, Admiral Moreell’s retired pay was adjusted 
under section 7(c) of the 1958 military pay act, Public Law 85-422, 
72 Stat. 130, 37 U.S.C. 232 note, approved May 20, 1958, based upon 
the rank of vice admiral and 29 years of active service for percentage 
multiple purposes (or 7214 percent). You state that his pay was 
again adjusted effective October 1, 1963, under section 5(c)(1) of 
the 1963 military pay act, Public Law 88-132, 77 Stat. 213, 10 U.S.C. 
1402 note, approved October 2, 1963, computed on the basic pay of 
an admiral with over 26 years’ service for basic pay purposes multi- 
plied by 7214 percent. 
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You state further that decision of January 30, 1964, 43 Comp. 
Gen. 533, indicates that each member covered by section 5(c) of the 
1963 military pay act “is to have his retired pay recomputed under 
the rates of pay prescribed in the 1958 act by the method applicable 
at the time of retirement in each individual case, unless the 5 percent 
increase formula will result in greater retired pay.” You raise a 
question as to whether such statement was intended to mean that, in 
a case such as Admiral Moreell’s where the method of pay computa- 
tion at the time of his retirement was 75 percent of his active duty 
pay, he is entitled to retired pay computed under section 5(c) of the 
1963 military pay act at 75 percent of the 1958 basic pay of an admiral 
with over 26 years’ service. 

Admiral Moreell was authorized to compute his retired pay on the 
basis of 75 percent of his active duty pay at the time of his retirement 
because he was retired for disability (see 34 U.S.C. 417 and 991 
(1946 Ed.)) and was entitled to the benefits of the fourth paragraph 
of section 15 of the Pay Readjustment Act of 1942, Ch. 413, 56 Stat. 
367, 37 U.S.C. 115 (1946 Ed.). Under the provisions of section 411 
of the Career Compensation Act of 1949, Ch. 681, 63 Stat. 823, mem- 
bers who had been retired for disability prior to October 1, 1949, were 
authorized to elect to receive retired pay under the provisions of sec- 
tion 402 of that act (37 U.S.C. 272 (1952 Ed.)) with retired pay 
computed as prescribed in section 402(d) of that act (37 U.S.C. 272 
(d) (1952 Ed.)). If such election was made, the member could not 
thereafter compute his retired pay on the basis of the disability re- 
tired pay formula (75 percent of active duty pay) applicable under 
the disability laws in effect prior to October 1949, nor could he re- 
ceive disability retired pay under the rates prescribed in the Career 
Compensation Act and in addition receive the benefits of the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, namely, 
the 75 percent multiple there prescribed. See decision of August 13, 
1951, 31 Comp. Gen. 28; Palmer v. United States, 139 Ct. Cl. 376 
(1957), and Brandt v. United States, 155 Ct. Cl. 345 (1961). Com- 
pare decision of February 16, 1951, 30 Comp. Gen. 350. 

The language used in our decision of January 30, 1964, was ap- 
propriate with respect to each of the two illustrative cases there 
considered, where each of the officers there involved was entitled 
to compute his retired pay under the 75 percent formula not only at 
the time of retirement, but also under the formula applicable for 
computing his retired pay under the 1963 military pay act, since each 
of them had served on active duty for more than 30 years. In their 
cases there was no difference in the percentage multiple involved at 
the time of retirement and the effective date of the 1963 military 
pay act. Admiral Moreell, however, who had not served on active duty 
for 30 years, abandoned his right to compute his retired pay under 
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the 75 percent formula of the disability retirement laws in effect 
prior to the effective date of the Career Compensation Act and of 
the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942 when he elected under section 411 of the Career Compensation 
Act of 1949 to receive his retired pay under the years-of-service 
formula provided in that act. Such election resulted in the use of a 
percentage multiple of 7214 for computing his retired pay. Where the 
facts are as in Admiral Moreell’s case, that is, where retired pay is 
authorized immediately prior to the 1963 act on the basis of a per- 
centage figure of 7214, our decision of January 30, 1964, was not in- 
tended to authorize computation of retired pay under section 5(c) of 
the 1963 military pay act at 75 percent (applicable at date of retire- 
ment) of the 1958 basic pay of an admiral. Your question is answered 
in the negative. 


[B-152747] 


States—Federal Aid, Grants, Ete.—Disaster Relief—Uncompleted 
Construction 

The fact that an irrigation distribution system being constructed under a Bureau 
of Reclamation contract and which was damaged by floods prior to completion 
and acceptance is located in a declared major disaster area does not make the 
contractor eligible for relief under the Federal Disaster Act (42 U.S.C. 1855) 
for the cost of reconstructing the damage, the act only providing emergency 
assistance to States and local governments, including districts, to alleviate the 
immediate effects of disasters, and the permanent improvements remaining the 
responsibility of local governments, there is no authority to relieve the contrac- 
tor from the contractual obligations undertaken, and the contract placing the 
responsibility for damage repair on the contractor until completion and final 
acceptance of the work, the United States has a vested right to have the irriga- 
tion system completed at the contractor’s expense, notwithstanding the damage 
resulted from an act of God, and, therefore, the contract may not be amended 
without a compensating benefit to the Government. 


To the Secretary of the Interior, May 20, 1965: 


By letter of April 29, 1965, the Assistant Secretary requested our 
opinion concerning a proposal to issue an order for changes under 
Bureau of Reclamation Contract No. 14-06-D-4014, Specifications No. 
DC-6004, directing the contractor to proceed with the repair, restora- 
tion, and reconstruction of portions of an irrigation system which were 
damaged by the disastrous floods during late December 1964 and early 
January 1965. From information contained in the Assistant Secre- 
tary’s letter, the facts in the matter may be summarized as follows: 

The damaged work is part of the irrigation distribution system being 
constructed for the Dalles Irrigation District in Wasco County, Ore- 
gon, within the major disaster area declared by the President on De- 
cember 24, 1964. The contract for construction of the irrigation 
system was awarded by the Bureau on October 3, 1963, to the Beasley 
Engineering Company, Inc., Emeryville, California, at a total esti- 
mated price of $3,051,811. The contract was scheduled for completion 
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on March 12,1965. At the time the floods occurred, progress under the 
contract was ahead of schedule with approximately 86 percent of the 
work completed and 96 percent of the pipeline distribution system in 
place. The completed facilities had been inspected and were ready 
for acceptance by the United States subject only to operational testing. 
The unprecedented and unexpected floods caused damage to completed 
portions of the system necessitating considerable redesign and repair 
work at a total estimated cost of $300,000. 

The irrigation system is being constructed for the Dalles Irrigation 
District which has contracted with the United States to repay a portion 
of the construction costs. To meet the District’s current needs for 
irrigation supplies and to avoid serious losses to farmers and fruit 
ranchers, it is essential that repair of the damaged facilities be accom- 
plished as soon as possible, although the United States is not contrac- 
tually bound to furnish water to the District on any specific date. 
Toward this end the Office of Emergency Planning, pursuant to the 
provisions of Public Law 875, 81st Congress, as amended, 42 U.S.C. 
1855 et seq., and various implementing directives, requested the Bureau 
of Reclamation to perform the following major disaster assistance at 
the Dalles Irrigation District in Wasco County, Oregon: 


Restore the essential irrigation facilities that were damaged or destroyed by 
the December, 1964 and January, 1965 floods. 


In making this request, the Office of Emergency Planning stipulated 
that funding for the above work was to be from current Bureau of 
Reclamation appropriations and not from the President’s disaster 
funds. And it was understood that the question of the contractor’s 
performance responsibility under the contract was a matter for the 
Bureau to decide. 

The Assistant Secretary states that in view of the record, he believes 
the Bureau of Reclamation may proceed with the restoration of the 
damaged facilities using funds under authority of the disaster act and 
to that extent relieving the contractor from assuming any of the costs 
associated therewith. We have been requested to render an opinion as 
to the propriety of the proposed action. 

Apart from the disaster act authority relied upon, the contractor, as 
suggested by the Assistant Secretary, would be liable for completion 
of the contract work without the right to additional compensation for 
restoration of those portions destroyed or damaged by the floods. 
The record is not sufficiently complete for a conclusive determination 
of the contractor’s precise rights and liabilities with respect to each 
item of work which may be involved, however, the following contract 
clauses and legal authorities point convincingly in the direction of full 
liability on the part of the contractor : 

Clause 7(d) of the General Provisions (Construction Contract), 
Standard Form 23-A, incorporated into the contract, provides that: 
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All material and work covered by progress payments made shall thereupon 
become the sole property of the Government, but this provision shall not be con- 
strued as relieving the contractor from the sole responsibility for all material and 
work upon which payments have been made or the restoration of any damaged 
work, or as waiving the right of the Government to require the fulfillment of all 
of the terms of the contract. 


Clause 12 as supplemented provides in part that: 


The contractor * * * shall also be responsible for all materials delivered and 
work performed until completion and acceptance of the entire construction work, 
except for any completed unit of construction thereof which theretofore may have 
been accepted. Upon completion of the contract, or final acceptance of any com- 
pleted unit thereof, the work shall be delivered complete and undamaged. 


The effect of these provisions would appear to place responsibility 
for damage to the contract work upon the contractor until its final 
acceptance by the Government, notwithstanding that such damage 
may have been caused by an act of God. See Columbus Railway, 
Power & Light Co. v. City of Columbus, Ohio, et al., (1919) 249 U.S. 
399, 412, for the proposition that only impossibility of performance 
by virtue of an act of God, rather than mere unforeseen difficulties, 
will excuse the contractor; Hugene De Armas v. United States, (1947) 
108 Ct. Cl. 436, 468 ; The Arundel Corporation v. United States, (1945) 
103 Ct. Cl. 688, holding that an act of God does not effect a changed 
condition within the meaning of contract term authorizing additional 
compensation for changed conditions; Fred G. Koeneke et al., ASBCA 
3163 (1957) ; Palmer Construction Company, ASBCA 839 (1951) ; and 
Harold J. Redding & Associates, ASBCA 1611 (1955), Wallace 
Candler, Inc.,. ASBCA 4868 (1959) to the same effect. wherein the con- 
tract work involved, although not finally accepted, was completed to a 
substantial degree. See also 16 Comp. Gen. 975; 25 id. 332 ; 35 id. 211. 
Cf. Beacon Construction Company of Massachusetts, Inc., ASBCA 
6849 (1962), wherein the Board construed a specific contract clause 
such as is not involved here as relieving the contractor of liability. 

The Federal Disaster Act, 42 U.S.C. 1855, provides, so far as is 
pertinent here, for Federal assistance to States and local governments 
(including districts) in carrying out their responsibilities to alleviate 
suffering and damage resulting from major disasters and to repair on 
a temporary and emergency basis essential public facilities in major 
disasters. The underlying purpose of the act is to provide that relief 
which is essential to the health and well-being of the residents of 
major disaster areas. It was the intent that such relief would be on 
an emergency basis only, with only temporary repair or major replace- 
ment of public facilities made during and immediately after disasters 
without making permanent repairs or rehabilitation. Assistance 
furnished by the Federal Government was intended for the alleviation 
of the immediate effects of disasters. See particularly 42 U.S.C. 
1855b. After such Federal assistance, it was considered that the 
restoration, replacement, or permanent improvement of public facili- 
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ties was a responsibility of the local governments. See also H. Rept. 
No. 2727, dated July 25, 1950. The entire tenor of the act is to assist 
local governments with respect to their obligations in meeting the im- 
mediate needs of local citizens following major disasters. 

We find nothing in the act, its legislative history, or the regulations 
promulgated in implementation of the act, 32 CFR 1710 e¢ seq., which 


could even remotely be construed as authority for the relief of a con- 
tractor from the contractual obligations undertaken by him. To the 
extent that the contractor is liable for the restoration and repair work 
here involved, the United States has a vested contract right to have 
such work completed at the contractor’s expense. And we are not 
aware of any appropriate authority under which such vested right 
might properly be waived in this case, the well-established rule being 
that no officer of the Government has authority to waive contractual 
rights or to modify existing contracts without a compensating bene- 
fit to the United States. See 41 Comp. Gen. 169, 172, and cases cited 
therein. 

Accordingly, we must conclude that the request of the Office of 
Emergency Planning for the Bureau of Reclamation to restore the 
facilities in question may not be relied upon, as suggested, to relieve the 
contractor from assuming any of the associated costs. 


[B-155823] 


Courts—Costs—Government Liability—Indigent Persons 


Although a court order authorizing an indigent defendant to accompany his 
attorney overseas to take depositions of foreign nationals does not come within 
the specific terms of Rule 15(c) of the Federal Rules of Criminal Procedure, 
Title 18, U.S.C. App., authorizing expenses of counsel, the defendant’s presence 
at the deposition may be so necessary to his defense to be considered as part 
of the adequacy of his representation by counsel under Rule 15(c) and, therefore. 
acceptance of Rule 15(c) as authority for payment of the defendant’s travel 
expenses requires such expenses to be paid from appropriations of the Admin- 
istrative Office of the United States Courts rather than the appropriations of the 
Department of Justice. 39 Comp. Gen. 133. 


To the Attorney General, May 21, 1965: 


By letter of April 5, 1965, the Deputy Attorney General requested 
our opinion concerning the interpretation of Rule 15(c) of the Fed- 
eral Rules of Criminal Procedure, 18 U.S.C. App., and our decision 
at 39 Comp, Gen. 133. 

On February 12, 1965, the Federal District Court for the Eastern 
District of Virginia, in the case of United States v. John A. Wylie, 
Herman Godel and James Loftis, issued an order pursuant to Rule 
15(c) authorizing defendant Godel and counsel to take depositions of 
certain foreign nationals in Saigon, Vietnam. The court also ordered 
that the United States pay for the expenses of defendant and counsel. 

Rule 15(c) provides as follows: 
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If a defendant is without counsel the court shall advise him of his right and 
assign counsel to represent him unless the defendant elects to proceed without 
counsel or is able to obtain counsel. If it appears that a defendant at whose 
instance a deposition is to be taken cannot bear the expense thereof, the court 
may direct that the expenses of travel and subsistence of the defendant’s at- 
torney for attendance at the examination shall be paid by the government. In 
that event the marshal shall make payment accordingly. 


In 39 Comp, Gen. 133, we held that the expenses for travel and sub- 
sistence of an attorney in connection with attendance at a deposition 
examination under Rule 15(c) for a defendant who cannot bear the 
expenses are properly payable from appropriations of the Adminis- 
trative Office of the United States Courts. The Deputy Attorney 
General states the view that under this ruling there is no distinction 
between expenses for a defendant or defense counsel and that the 
Administrative Office of the United States Courts is authorized to 
expend what is required by the court order. He further states that 
the Administrative Office takes the view that it is authorized to pay 
only for the expenses of defense counsel and that the Department of 
Justice should pay for the defendant’s expenses. We have been 
requested to clarify the matter. 

Rule 15(c) authorizes the court to direct that the expenses of travel 
and subsistence of the defendant’s attorney for attendance at a dep- 
osition shall be paid by the Government. The rule does not author- 
ize the court in specific terms to direct payment by the Government of 
such expenses on behalf of the defendant. While it might therefore 
be argued that the rule serves only to preserve defendant’s right to 
counsel and is unconcerned with the desirability or need for defendant 
to accompany his counsel for the purpose of taking depositions, there 
is nevertheless some basis for concluding, as the court apparently 
did in this case, that in certain situations defendant’s presence at the 
deposition taking is so necessary to his defense as part of the adequacy 
of his representation by counsel as to be within the purview of Rule 
15(c) authorizing payment by the United States. In our view such 
an approach is not clearly unreasonable. Therefore, in the absence 
of any negative court decisions on the merits of defendant’s rights or 
the courts’ prerogative in this regard under Rule 15(c), we are in- 
clined to the view that we should not question the appropriateness 
of the court’s order in the instant case. 

Having thus concluded that there is sufficient basis for accepting 
Rule 15(c) as proper authority for the order that the United States 
pay defendant’s expenses, it would seem to follow that the expenses 
should be paid from appropriations of the Administrative Office of 
the United States Courts under the rationale of our decision at 39 
Comp. Gen. 133, since it is only by relation to authorities for the pay- 
ment of expenses of counsel that the payment here involved can be 
viewed as authorized in the first instance. 
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A copy of this letter is being furnished to the Director, Administra- 
tive Office of the United States Courts. 


[B-156347] 


Subsistence—Per Diem—Military—Temporary Duty—Arrival and 
Departure Days 

An officer of the uniformed services in a leave status prior to and subsequent to 
a period of temporary duty—August 31 to September 4—authorized incident to 
permanent change-of-station orders, who traveled to his temporary duty station 
prior to going on leave and departed therefrom after reverting to a leave status, 
may be considered to have arrived at the station on August 30 and departed on 
September 5 for the purpose of paying per diem, the restriction in paragraph 
4152 of the Joint Travel Regulations that when temporary duty is directed under 
permanent change-of-station orders, per diem commences as of 0001 hours on the 
day following arrival and ceases as of 2400 hours on the day preceding departure 
in order to prevent the payment of per diem and mileage on the same day, not 
being for application, and the officer on leave not having been paid mileage for 
the days on which he reported to and departed from his temporary duty station, 
he is entitled to per diem for August 31 and September 4. 


To J. C. Huffman, Department of the Navy, May 25, 1965: 


Further reference is made to your letter dated January 20, 1965, file 
reference CLG8/74:ras 7220, with enclosures, forwarded here by the 
Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC Control No. 65-12) by 4th Indorsement, dated March 17, 
1965, in which you request a decision as to the legality of paying per 
diem to Captain Thomas C. Buell, USN, for the days of August 31 and 
September 4, 1964. 

On April 23, 1964, the Bureau of Naval Personnel, Department of 
the Navy, issued BuPers Order 061072 directing Captain Buell, when 
relieved of detached duty as commanding officer of the U.S.S. Taconic, 
to proceed to the port in which the U.S.S. Topeka may be and report to 
the immediate superior in command for duty. The orders further 
provided that upon detachment from present duty the officer was to 
proceed to Washington, D.C., and report to the Bureau of Naval 
Weapons for about 1 week’s temporary duty, and thence to Mare 
Island, California, and San Diego, California, for further temporary 
duty prior to reporting to the Topeka. In compliance with that 
change-of-station order Captain Buell departed from Norfolk, Vir- 
ginia, August 27, 1964, and arrived in Washington, D.C., the same 
day. After being on authorized leave he reported to the Bureau of 
Naval Weapons on August 31, 1964, for temporary duty. Endorse- 
ment to the orders shows that he departed that station on September 4, 
1964. On September 5, 1964, he reverted to his authorized leave status. 
While in Washington, Captain Buell received BuPers Order 
061072(1), dated September 8, 1964, canceling the unexecuted portion 
of his order of April 23, 1964, and directing him to proceed to San 
Diego for temporary duty under instruction for about 1 week and for 
other specified temporary duty at that station and at Mare Island, 
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California, and then to the U.S.S. Topeka for duty. Pursuant to that 
amendatory order, he departed from Washington on September 11, 
1964, and arrived in San Diego on October 4, 1964. 

Incident to the temporary duty performed at the Bureau of Naval 
Weapons Captain Buell was paid per diem at the rate of $16 per day 
only for the days of September 1, 2 and 3, 1964. In your letter of 
January 20, 1965, you point out (1) that Captain Buell was in a leave 
status prior to reporting to the Bureau of Naval Weapons and sub- 
sequent to completion of his temporary duty there and (2) that actual 
travel to Washington was performed prior to the date he went on 
leave and his departure was after he had reverted to such status. You 
request our decision as to whether, in those circumstances, per diem 
is payable on the dates of reporting and detachment at the temporary 
duty point. 

Paragraph 4201, item 1, of the Joint Travel Regulations provides 
that temporary duty per diem allowances are not payable for any 
day during which mileage is payable for travel in connection with a 
permanent change of station, and item 2 of that paragraph provides 
that such allowances are not payable for the day of arrival at and 
the day of departure from a temporary duty point under orders direct- 
ing a permanent change of station, except as provided in paragraph 
4152 of the Joint Travel Regulations, and except for the day of de- 
parture if such departure places the member in a status otherwise 
entitling him to per diem allowance, such as when departing from 
the United States. Paragraph 4152 provides for the payment of per 
diem to members for permanent change-of-station travel performed 
by Government transportation, by common carrier at Government ex- 
pense, or by transportation made available by a foreign government 
at no cost to the traveler, except for group travel, for the time required 
to travel between the permanent stations, including necessary delays 
or temporary duty directed en route, except as follows: 

1. if temporary duty is directed in a permanent change-of-station order and 
travel to a temporary duty point is performed entirely at personal expense for 
which mileage is payable in accordance with par. 4151, per diem at the temporary 
duty point will commence to accrue as of 0001 hours on the day following arrival 
u. temporary duty is directed in a permanent change-of-station order and 
travel from a temporary duty point is performed entirely at personal expense 
for which mileage is payable in accordance with par. 4151, per diem at the tem- 


porary duty point will cease to accrue as of 2400 hours on the day preceding 
departure therefrom. 


Paragraph 4151 of the Joint Travel Regulations defines mileage as 
an allowance to cover the average cost of first-class transportation 
include sleeping accommodations, cost of subsistence, lodging, and 
other incidental expenses directly related to the travel, and provides 
that “In no case will mileage and per diem be allowed for the same 
day.” Since per diem allowances include the cost of quarters, sub- 
sistence, and other necessary incidental expenses related thereto (par. 
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4202-1), it is evident that the cited provisions in paragraphs 4201 
and 4151 denying authority for the payment of per diem and mileage 
for the same day have as their purpose the prevention of duplication 
of allowances. Such restriction therefore would appear to have neces- 
sary application only as to days of entitlement to per diem on which 
travel for which mileage is authorized actually is performed. Con- 
sequently, even though Captain Buell was entitled to mileage for the 
travel involved in proceeding to and from the temporary duty station 
at Washington, D.C., such travel was not performed or required either 
on the date of his reporting to or departure from that station. In 
such circumstances it may be considered that he arrived at the tem- 
porary duty point on August 30 and departed therefrom on Sep- 
tember 5 for the purposes of the quoted provisions of paragraph 4152, 
and he may be considered as properly entitled to per diem for the 
days of August 31 and September 4. 

The voucher and supporting papers are returned, payment being 
authorized on the basis indicated. 


[B-156607] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment—W aiver—Criteria 


The failure of the low bidder to acknowledge an amendment to the invitation, 
pursuant to paragraph 1-2.207(b) (4) of the Federal Procurement Regulation, 
for additional work to cost approximately $373, even though only .16 percent 
of the bid price, or less than 114 percent of the difference between the only two 
bids received, comes within the general rule that the failure to acknowledge an 
addendum that affects the price, quantity or quality of the procurement may 
not be waived as a minor irregularity that pertains to an immaterial or in- 
consequential defect in the bid, and, therefore, the estimated $373 cost for the 
additional work is not regarded as trivial or negligible within the purview of 
paragraph 1-2.405 of the regulation, the additional cost exceeding the amount 
of less than $200 used as a criteria to apply the de minimis rule doctrine to jus- 
tify waiver of an unacknowledged addendum as a minor informality, a rule that 
should be limited rather than enlarged, and rejection of the low bid is required. 


To the Acting Administrator, General Services Administration, 


May 27, 1965: 


By letter dated April 22, 1965, your General Counsel has requested 
our decision concerning the propriety of award of a contract to the 
low bidder on Project No. S0204-001, U.S. Post Office, Clarksville, 
Texas. 

The project was advertised for bidding under invitation issued 
February 19, 1965, which specified that bids were to be received by 
March 16 and opened on March 18. Amendment No. 1, dated Febru- 
ary 25, 1965, modified the instructions to bidders on Standard Form 
22 with respect to bid modifications, late bids and modifications and 
withdrawals, and bid guarantee. Amendment No. 2, dated March 3, 
1965, made changes in the specifications, deleted some items of work 
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or materials and added others. Both amendments bore the notation 
required by Federal Procurement Regulation 1-2.207(b) (4) caution- 
ing bidders that failure to acknowledge the receipt of the amendments 
might result in rejection of the bids. 

On March 18, the two bids which had been submitted were opened. 
The Florsheim Company was low with a bid of $232,750; the other 
bid, from Leon H. Stanley, Incorporated, was in the amount of 
$258,852, a difference of $26,102. Since Florsheim had failed to ac- 
knowledge on the bid form receipt of the invitation amendments, 
Stanley protested award to Florsheim on the basis that the bid was 
nonresponsive. Stanley concedes that acknowledgment of Amend- 
ment No. 1 is only a minor informality which may be waived but con- 
tends that by not acknowledging Amendment No. 2, Florsheim did 
not bind itself to perform the work covered by that amendment. 

The records forwarded to our Office show that Amendment No. 2 
was furnished to both Florsheim and Stanley on March 5. In addi- 
tion, the Chief, Estimates Branch, has furnished a detailed analysis 
of the work required by Amendment No. 2 evidencing his opinion that 
the net additional cost would be approximately $373, or .16 percent 
of Florsheim’s bid of $232,750. 

The general rule as to the effect of the failure of a bidder to ac- 
knowledge an amendment to an invitation for bids is that when the 
amendment affects the price, quantity or quality of the procurement, 
the bidder’s failure to acknowledge the amendment in compliance with 
the terms of the invitation or amendment cannot be waived. 37 Comp. 
Gen. 785. The basis for the general rule is the principle that the 
acceptance of a bid which disregards a material provision of an invi- 
tation, as amended, would be prejudicial to other bidders. Clarifica- 
tion of the bid after opening may not be permitted because the bidder 
in such circumstances would have the option to decide to become 
eligible by furnishing extraneous evidence that the amendment had 
been considered, or to avoid award by remaining silent. 41 Comp. 
Gen. 550 and decisions cited therein. 

However, the general rule has not been applied indiscriminately 
by our Office to preclude waiver in all cases involving failure to ac- 
knowledge an invitation amendment. Waiver has been permitted 
where the modification could have affected the cost of the work only 
to a negligible degree, 34 Comp. Gen. 581; where the additional cost 
was trivial when compared with the total cost of the work, B-141383, 
January 14, 1960, and B-144784, June 21, 1961; and where the addi- 
tional cost was considered negligible, B-144185, January 25, 1961. 
See, also, 41 Comp. Gen. 550. 

Federal Procurement Regulation 1-2.405, relative to minor infor- 
malities or irregularities in bids, reads in part as follows: 
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§ 1-2.405 Minor informalities or irregularities in bids. 

A minor informality or irregularity is one which is merely a matter of form 
and not of substance or pertains to some immaterial or inconsequential defect 
or variation of a bid from the exact requirement of the invitation for bids, the 
correction or waiver of which would not be prejudicial to other bidders. The 
defect or variation in the bid is immaterial and inconsequential when its signifi- 
cance as to price, quantity, quality, or delivery is trivial or negligible when con- 
trasted with the total cost or scope of the supplies or services being procured. 
The contracting officer shall either give the bidder an opportunity to cure any 
deficiency resulting from a minor informality or irregularity in a bid or waive 
such deficiency, whichever is to the advantage of the Government. Examples 
of minor informalities or irregularities include : 


* * * * + « + 


(d) Failure of a bidder to acknowledge receipt of an amendment to an invita- 
tion for bids, but only if: 


(2) The amendment involves only a matter of form or is one which has either 
no effect or merely a trivial or negligible effect on price, quantity, quality, or de- 
livery of the item bid upon. [Italics supplied. ] 


As indicated above, the estimated additional cost of the work occa- 
sioned by the issuance of Amendment No. 2 amounts to less than two- 
tenths of one percent of Florsheim’s bid price. It also is less than one 
and a half percent of the difference between the two low bids. Under 
the cited decisions, and regulation, the amendment may be regarded 
as having merely a trivial or negligible effect on the price of the bid 
item, and Florsheim’s failure to acknowledge on the bid form receipt 
of the amendment may be regarded as a minor informality or irregu- 
larity in bid which the contracting officer may waive, only if the esti- 
mated cost of $373 be regarded as trivial or negligible. 

It is to be noted that neither in our decisions nor in the regulation has 
any effort been made to define what will be considered as “trivial” or 
“negligible.” We find no decision authorizing or approving waiver of 
« defect or variation in a bid in such a situation as the one presented 
where there appeared to be involved an actual or estimated amount of 
more than a very few dollars. In 34 Comp. Gen. 581 the procuring 
agency estimated that the cost of the changed work might be from $20 
to $150, on a project cost in excess of $400,000, where the difference 
between bids was in excess of $12,000. Our decision was based upon 
the conclusion that the change could have affected the cost “only to a 
negligible degree, if at all.” In B-141383 the estimated cost increase 
resulting from the amendment was $1.16. In B—144185, where the 
amendment added a requirement for submission of reports of status of 
performance, the contracting officer reported that the furnishing of 
such reports would consist merely of submitting figures or information 
which the contractor would have in any event and would involve no 
material amount of costs. In B-—144784 a competing bidder alleged 
that the cost. was increased by $194, but the contracting officer reported 
that no increase was necessarily involved. In B-148162 (41 Comp. 
Gen. 550) the effect of the change was reported to be a cost decrease of 
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$15. In B~-153271 there was no determination or estimate as to the 
cost effect of the change in certain minimum wage rates and the bid 
which did not acknowledge receipt of the amendment was rejected. 

The only case considered under the current provisions of FPR 
1-2.405 appears to be B-155827, February 25, 1965. In that case the 
contracting officer proposed to waive an exception taken by the low 
bidder to a minor detail of the specifications on the ground that the 
deviation would not amount to more than $100 in cost on a $238,000 
bid, but it was held that a deliberate exception to an invitation re- 
quirement should never be waived as trivial or minimal. In reaching 
that decision we took occasion to remark that only those informalities 
which are de minimis should ever be waived. We believe that state- 
ment is entirely consistent with our prior decisions and is a correct 
rule to be observed in all cases. 

It is clear from the above summary that we have never approved 
waiver in such circumstances as are here present where the maximum 
possible amount of deviation was as much as $200. Examination of 
the court cases collected in 12 Words and Phrases under the headings 
“De Minimis” and “De Minimis non Curat Lex” indicates that where 
dollar amounts are involved the de minimis doctrine has generally been 
applied only with reference to amounts of the same order of magni- 
tude—that is, under one or two hundred dollars. 

While in several of our decisions reference has been made to the 
total or overall cost of the work involved as a factor to be considered 
in determining whether the possible cost effect of an unacknowledged 
addendum was so trivial as to justify waiver, we believe that the proper 
effect of that criterion should be to limit rather than to enlarge the 
application of the de minimis rule. In other words, while an amount 
in the vicinity of $100 might appear to be trivial in itself, if in fact it 
was a fairly substantial part of the total cost, or more than an insig- 
nificant part of the difference between the defective bid and the next 
available bid, it could not properly be considered as justifying a 
waiver of the defect. On the other hand, we would not be inclined 
in the ordinary case to consider a possible deviation of $1,000 or more 
as trivial or insignificant in the area under consideration, no matter 
how small a fraction of the total cost or bid difference it might be. 

In the light of the above principles, and considering the fact that 
the amendment here involved included changes in 15 items which your 
agency regarded as affecting the cost of performance, and a larger 
number of changes which were considered as having no cost effect, 
we are of the opinion that the failure to acknowledge the addendum 
should not be waived as a minor irregularity pertaining to an im- 
material or inconsequential defect or variation. The low bid of The 
Florsheim Company should therefore be rejected. 

The file forwarded by the General Counsel is returned. 
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[B-155904] 
Interest—Compound—Effective v. Contract Rates 


Under a contract to finance the construction of a public building which provides 
for the amortization of the loan in equal monthly installments over a 20-year 
period, the compounding of interest monthly on the unpaid balance although pro- 
ducing an effective annual rate higher than the rate of interest provided by the 
contract is not illegal, the courts holding that the fixing of a maximum rate of 
interest “per annum” does not refer to the time or the frequency of the payment 
of interest but to the rate, and as a public body agreeing to pay interest at 
monthly, quarterly, or semi-annual intervals at a stated rate per annum does not 
exceed its authority to pay interest at not more than that rate, a monthly payment 
schedule for the liquidation of the financing indebtedness incurred incident to the 
construction of the building although resulting in a higher effective annual interest 
rate legally is not in conflict with the lesser rate provided by the contract. 


Interest—Compound—Effective v. Contract Rates 


In view of the general accepted financial practice to use a nominal annual rate in 
computing monthly mortgage payments, a monthly payment schedule proposing to 
amortize the cost of financing the construction of a public building by the 
accepted standard method, although resulting in a higher effective annual 
interest rate than that provided by the contract is valid, absent a contrary intent 
in the terms of the invitation, the bid, or the contract. 


To the Secretary of Labor, June 1, 1965: 


We have a letter dated January 7, 1965, from the certifying officer 
of your Bureau of Employment Security as follows: 


There is a question with regard to the proper amount of a monthly payment to 
liquidate the indebtedness for the construction of the Employment Security 
Building at Sixth and Pennsylvania Avenue, Northwest, which I am required to 
certify. 

The building was authorized and constructed under Title I of the Department 
of Labor, Health, Education and Welfare Acts of 1959 (Public Law 85-580) ; 
1960 (Public Law 86-158) ; 1961 (Public Law 86-708) ; 1962 (Public Law 87- 
290) ; 1963 (Public Law 87-582) ; 1964 (Public Law 88-136) ; and 1965 (Public 
Law 86-685). The Kansas City Life Insurance Company was the low bidder to 
finance the construction of the building. The contract (copy enclosed) calls for 
interest at the rate of 4.68750 percent per annum. 

The General Services Administration arranged for the construction and 
financing of the building and by way of advice prepared and furnished to the 
Kansas City Life Insurance Company and the Bureau of Employment Security an 
amortization schedule (copy enclosed) which resulted in a level monthly payment 
of $28,338.88. The method of computation used by the General Services Adminis- 
tration in preparing the amortization schedule is similar to that used for other 
Federal buildings financed by the Kansas City Life Insurance Company. The 
Kansas City Life Insurance Company wishes to make payments in accordance 
with that schedule. However, in analyzing the schedule the Bureau’s actuary 
discovered that the method of computation resulted in the compounding of 
interest monthly and produced an annual effective interest rate of 4.789530 percent 
rather than the contract rate of 4.68750 percent. Our computation (copy en- 
closed) results in a monthly payment of $28,104.65, a saving of $234.23 monthly, 
$2,810.76 annually or $56,215.60 over the 20-year amortization period. 

The Kansas City Life Insurance Company was furnished a copy of the Bureau’s 
Amortization schedule based on an effective rate of interest of 4.68750 percent 
per annum for its review and concurrence. The Company was also advised that 
since the first monthly payment was due on September 21, 1964, we would make 
payments in the lower amount pending the resolution of the issue. The Kansas 
City Life Insurance Company fefuses to accept the Bureau’s repayment computa- 
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tion and is demanding additional monthly payments of $234.23 the difference 
between $28,338.88 and $28,104.65. 


I would like your advice as to the amount of the monthly payment which’ I 
should certify to liquidate the indebtedness. 

The financing contract awarded by the General Services Admin- 
istration to the Kansas City Life Insurance Company (hereafter 
referred to as Kansas City) provides that upon completion of the 
construction the Government agrees to execute and deliver to the 
investor a note (in the form and substance of the specimen copy 
attached to the contract) providing for the amortization over a twenty- 
year period of the amounts paid out by the investor plus interest to the 
completion date of the building. In accordance therewith the United 
States, “acting by and through the Secretary of Labor,” executed and 
delivered a note dated August 21, 1964, by which it promised to pay to 
the order of Kansas City the sum of $4,408,558.52 “with interest at 


4.68750 per centum per annum until paid, payable in equal monthl 
installments in arrears over the twenty-year term of this Note, wit 


the first installment hereunder due at the end of the month following 
the date hereof.” The quoted language, except for the rate of interest 
inserted, was identical with the language of the specimen note attached 
to the invitation for bids. 

Prior to the actual delivery of the note, the General Services Admin- 
istration forwarded to Kansas City for its approval the following 
documents : 

1. Schedule of payments made and computation of accrued in- 
terest during the construction period. 

2. Draft of the note to be delivered. 

3. Schedule of amortization of the note. 

By letter of August 31, 1964, Kansas City stated its concurrence in 
all three items. 

The schedule of payments thus agreed to between GSA and Kansas 
City was computed on the basis that each monthly payment would in- 
clude interest on the unpaid balance at one-twelfth of the annual rate 
contracted for. The contention of your department is that this method 
of computation results in the compounding of interest and the realiza- 
tion by the lender of an effective interest rate of 4.78953 percent, and 
is therefore not in accordance with the contract for interest at 4.6875 
percent. 

In substance, this position rests upon the proposition that one dollar 
received each month is worth more to the recipient than twelve dollars 
received at the end of the year, because by investing the monthly pay- 
ments he will have a greater amount at the end of the year. This is 
not disputed, but we have been referred to no judicial authority sup- 
porting the conclusion that payment of interest at monthly intervals 
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at one-twelfth of a stipulated annual rate is legally improper under an 
agreement to pay at that rate. Two lines of cases involving similar 
questions have been found: one dealing with the power of a munici- 
pality or other public body, under statutes authorizing a certain rate 
of interest per annum, to provide for that rate to be paid at intervals 
of less than a year; and the second involving the effect of usury laws 
prohibiting the charging of interest in excess of a stated rate per 
annum upon contracts requiring payment of interest at the maximum 
rate at intervals of less thana year. In both situations the courts have 
almost unanimously held that statutes fixing a maximum rate of in- 
terest “per annum” do not refer to the time or frequency of payment 
of interest but merely to the rate. On this basis, therefore, it is the 
general rule that an agreement by a public body to pay interest quar- 
terly or semi-annually at a stated rate per annum is not in excess of its 
authority to pay interest at not more than that rate. Similarly, a 
contract requiring payment of interest at monthly, quarterly, or semi- 
annual intervals at the maximum rate allowed by statute does not vio- 
late the statutory prohibition against charging interest in excess of 
that rate per annum. Cases of both classes are cited in an annotation 
at 29 A.L.R.1109. See also 22 Comp. Gen. 656. 

In view of the foregoing, we are unable to conclude that the monthly 
payment schedule prepared by GSA is legally in conflict with the 
contractual agreement for payment of interest at the rate of 4.6875 
percent. 

There remains only the question whether the schedule is in accord 
with the intent of the parties as expressed in the invitation, bid, and 
acceptance which give rise to the contract. 

The General Services Administration reports its action in the matter 
as follows: 

Prior to the execution of the contract, representatives of this agency had 
discussed with actuaries of the Treasury Department the method of amortizing 
the type of indebtedness involved in this transaction. The method of amortiza- 
tion reflected by our schedule conforms to the information received during the 
consultations with the Treasury Department actuaries. 

To determine the monthly level of payment and its application to interest 
accrued and reduction of principal, GSA followed the generally accepted com- 
mercial practice of direct reduction which calls for an equal payment each 
month over a definite period of years. In determining the interest payable at 
the end of monthly intervals, we applied the principal set forth in 22 Comp. Gen. 
656-658. GSA computed interest at the contract rate on the unpaid principal 


balance of the note and applied one-twelfth of the annual interest as accrued for 
the current month with the residue being applied as reduction of principal. 


In connection with the final settlement and issuance of the note, 
GSA forwarded to Kansas City a draft of the note and the schedule of 
amortization of the note for that company’s review and concurrence 
or exception. Kansas City concurred in the note and accompanying 
schedule as prepared by GSA. 
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The record shows that after the controversy arose and at the request 
of Kansas City, the Financial Publishing Company of Boston, Massa- 
chusetts, prepared a monthly payment schedule, based on the pro- 
visions of the note, which agrees, within one cent, with the GSA 
payment computation. Kansas City also states that the Financial 
Vice President of Bankers Life Insurance Company, Des Moines, 
Iowa, the only other bidder on financing the building project, has 
advised that its interest rate bid of 4.87 percent was based on the same 
understanding as Kansas City as to the generally accepted financial 
practices for computing repayment of such installment notes. It is 
also noted that neither the certifying officer nor GSA has questioned 
Kansas City’s further statement that the form of the subject invitation 
to bidders is identical to that used by GSA in the financing of other 
projects for which that agency used the same method in computing 
the amortization schedules. 

In view of the conflicting methods employed by your Bureau of 
Employment Security and GSA for computing the payments, the 
views of the Treasury Department were requested on whether the 
method adopted by GSA for computing the monthly installments was 
proper under the circumstances here involved. Treasury’s views in 
the matter are stated in pertinent part as follows: 

There is little doubt that the basis employed by General Services for the 
computation of monthly payments in this case is the standard method followed 
in this country. To the best of our knowledge no agency in the Government nor 
any financial institution outside the Government ordinarily involved with mort- 
gages currenty uses anything other than the nominal annual rate in computing 
monthly mortgage payments. The overwhelming majority of mortgages involv- 
ing the Federal Government are FHA and VA mortgages. Without exception 
the interest payments on these are computed on a nominal rate basis. (An 
explanation of the difference between a nominal and an effective rate is contained 
in the Kansas City Life Insurance Company letter dated December 29, 1964. 
It is also noted, to avoid possible confusion, that the “Government actuary” 
referred to in that letter is the Labor Department actuary.) 

In a mortgage note, the language pertaining to the annual interest rate is 
not customarily explicit as to whether the rate is a nominal or an effective rate. 
In most FHA contracts, the use of the rate is implied by the statement of the 
amount of the level monthly payment in the body of the contract ‘as well as by 
a supporting schedule of amortization payments. In other FHA contracts, where 
there is nothing more than the usual statement of the interest rate in the body 
of the note, the interpretation of the rate is again implied by a supporting 


schedule. In either case the schedule of payments can be reproduced by in- 
terpreting the annual rate of interest in only one way, as a nominal rate. 


In view of the foregoing, it appears that the payment schedule 
prepared by GSA was in accord with the practice of financial institu- 
tions in this country, and with the practice of the Government, at 
least in Federal Housing Administration and Veterans Administration 
insured mortgages. 

In view thereof, and since nothing in the terms of the invitation or 
the bid or the contract indicated any contrary intent, we perceive no 
adequate basis for questioning the validity of the payment schedule 
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agreed to, or for making monthly payments to Kansas City in an 
amount less than the $28,338.88 computed by GSA, and vouchers for 
such payments may be certified for that amount. However, we are 
suggesting to the Administrator of General Services Administration 
that consideration be given to the inclusion in future financing con- 
tracts of a more precise statement of the method to be used in com- 
puting the payments provided for, so as to avoid any possibility of 
question thereof. 


[B-156219] 


Personal Services—Private Contract v. Government Personnel— 
Temporary, Emergency Services 


Contracts for the temporary, emergency services of clerks, typists, telephone 
operators, and teletype operators under which the Government has the right to 
require immediate replacement of any unsatisfactory individual and under which 
the Government provides detailed instructions and close supervision are personal 
service contracts that are unauthorized by the civil service laws and the Classi- 
fication Act of 1949, as amended, the relationship between the Government and 
the employees of the contractor being tantamount to an employer-employee 
relationship, which depends not wpon the nature of the work to be done but upon 
the method chosen to accomplish the work and, therefore, two out of the three 
factors evidencing Government employment prevailing—performance of a Fed- 
eral function, appointment or employment by a Federal officer, and supervision 
and direction by a Federal officer—the workers under the contract, although 
not appointed by a Federal officer, perform a Federal function connotating an 
employer-employee relationship, and the contracts, personal service contracts, 
are unauthorized. 


Personal Services—Private Contract v. Government Personnel— 
Authority 


The contracting authority for receiving, handling, and shipping warehouse items 
contained in the Independent Offices Appropriation Act, 1965, and providing the 
operating expenses for the Federal Supply Service, does not constitute an 
exemption to the Civil Service Act and the Classification Act of 1949, as 
amended, and, therefore, personal service contracts for the support services 
necessary to the warehousing activities are unauthorized; however, normal 
Government personnel services may be performed under contract, if the con- 
tracting out is substantially more economical, or feasible, or is necessary in the 
circumstances involved, a rule, however, applicable to contract procurement on 
a strictly job basis under which the Government contracts for the furnishing of 
a product or the performance of a service with no detailed control or supervision 
by the Government over the method by which the result required is accomplished. 


Personal Services—Private Contract v. Government Personnel— 
Authority 


The fact that the employment of temporary individuals by contract is under 
emergency or unusual conditions does not give a Government agency inherent 
power to disregard the Classification Act of 1949, as amended, and the civil 
service laws, and specific legislative authority should be obtained to permit the 
employment of individuals by personal service contract ; however, contracts in 
force may be used to procure personnel until arrangements have been made for 
the performance of the work by other means. 
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To the Acting Administrator, General Services Administration, 


June 1, 1965: 


We refer to your letter of February 26, 1965, concerning the author- 
ity of the General Services Administration to enter into certain con- 
tracts for the procurement of the services of clerks, typists, telephone 
operators and teletype operators on a temporary basis during peakload 
and emergency periods. 

The Civil Service Commission has questioned your Agency’s author- 
ity to enter into those contracts on the basis that they involved the 
obtaining of personnel in a manner not authorized by the civil service 
laws and the Classification Act of 1949, 5 U.S.C. 1071, e¢ seg. You 
ask our decision on three questions concerning the contracts. Your 
first question is: 

May not the contracts which GSA has used in obtaining such temporary, emer- 
gency services be properly classified as contracts for nonpersonal services and not 
contracts for purely personal services connoting an employer-employee 
relationship? 

The existence of an employer-employee relationship depends not 
upon the nature of the work to be done but upon the method chosen to 
accomplish that work. In the case of prototype contracts which you 
have furnished the contractor will supply personnel to assist the 
Government in the performance of Government functions when made 
necessary by reason of a temporary requirement for doing work during 
peakload periods or by reason of emergency conditions. The contracts 
provide that the individuals supplied by the contractor will be able 
to perform the type of work which is the subject of the contracts— 
typing and clerical services or telephone and teletype operator serv- 
ices—in accordance with the minimum standards set forth in the con- 
tracts and that if an individual supplied does not perform satisfactor- 
ily the contractor will furnish another individual. Our opinion is that 
the contracts clearly contemplate that the individuals supplied will 
work under the supervision of Government employees and the clerical 
and typing contract specifically calls for Government supervision. 

The generally accepted test of Federal employment includes three 
requirements; first, performance of a Federal function; second, 
appointment or employment by a Federal officer; and third, super- 
vision and direction by a Federal officer. The individuals working 
under contracts such as those in question perform a Federal function. 
Although individual workers employed under those contracts are not 
appointed in the usual manner by a Federal officer, control over their 
employment is exercised by the Government since the Government has 
the right to require immediate replacement of any individual deter- 
mined to be unsatisfactory. 
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Regarding the supervision test for Federal employment the con- 
tracts do not specify except in a very general manner the work which 
is to be done by the contractor-furnished personnel. The clerical 
and typing contract specifically provides for Government supervision 
and we do not have evidence indicating that the work to be done under 
either contract can be properly performed or is performed without 
detailed instructions and close supervision by Government personnel. 
We must emphasize here that supervision over the individuals perform- 
ing the work required under a contract remains in the hands of Govern- 
ment personnel even if the contractor provides an additional employee 
to act as supervisor and relay instructions of Government personne] to 
other contractor-furnished personnel, and that the test of supervision 
by Government personnel must be applied to a contract as it operates 
even though its terms do not call for supervision. 

It would seem evident from the prototype contracts furnished that 
they are contracts under which the contractors’ prime contribution is 
to furnish people who are managed and supervised by Government 
officials. We must hold on the basis of the evidence presented that the 
contracts in question properly are to be classified as personal service 
contracts and the relationship between the Government and the individ- 
uals concerned is tantamount to an employer-employee relationship. 
We do not find any indication that the telephone operator services 
would be under the nonpersonal service contract conditions indicated 
in 6 Comp. Gen. 828. Your first question is answered accordingly. 

Your second question is: 

Do not the provisions of the Independent Offices Appropriation Act, 1965 (Public 
Law 88-507), providing for operating expenses, Federal Supply Service, con- 
stitute an exemption to the Civil Service Act and the Classification Act of 1949, 


as amended, by specifically authorizing contractual services incident to receiving, 
handling, and shipping warehouse items? 


That provision provides as follows: 


For expenses, not otherwise provided, necessary for supply distribution, pro- 
curement, inspection, operation of the stores depot system (including contractual 
services incident to receiving, handling, and shipping warehouse items), and 
other supply management and related activities, as authorized by law, $50,670,000. 
It does not specifically authorize an exception to the civil service laws 
and the Classification Act and such an exception need not be implied in 
order to give meaning to the authorization for performance of services 
by contract. We note also that neither its language nor its legislative 
history makes mention of personal service contracts. Cf, 38 U.S.C. 
213. It has been held that services normally performed by Govern- 
ment personnel may be performed under contract only if it can be 
shown that contracting out is substantially more economical or feas- 
ible or is necessary in the circumstances. That rule is to be applied to 
contract procurement on a strictly job basis under which the Govern- 
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ment contracts for the furnishing of a product or the performance of 
a service with no detailed control or supervision over the method by 
which the result required is accomplished. See 24 Comp Gen. 414; 
28 id. 296 ; 43 id. 390. While the General Services Administration was 
given specific contracting authority for the receiving, handling and 
shipping of warehouse items by the above-quoted appropriation lan- 
guage, our view is that the provision does not authorize the Adminis- 
tration to enter into a “personal service” contract for “employee” sup- 
port services without regard to the Classification Act and the civil 
service laws. Your second question is answered in the negative. 
Your third question is: 


Does not GSA have inherent authority to obtain temporary employees by con- 
tract under emergency or unusual conditions without the need of special legis- 
lation exempting such employment from the Civil Service Act and the Classi- 
fication Act? 

Your agency does not have inherent power to disregard the enact- 
ments of Congress with regard to the Classification Act and the civil 
service laws and “employ” individuals through personal service con- 
tracts with private organizations on the basis of the fact that the 
furnishing of people is required only temporarily or intermittently. 

It is our understanding that representatives of your agency will 
consult with the Civil Service Commission without delay concerning 
the employment of personnel under the civil service laws with a view to 
replacing the contractor employees in question with Government 
employees. 

If you find, however, that contracting for personnel on a personal 
service basis is the only satisfactory means of obtaining the required 
services you should obtain specific legislative authority to employ 
personnel without regard to the civil service laws and the Classification 
Act before you enter into further personal service contracts of the type 
in question. We will not object if the contracts currently in force are 
used to procure personnel until arrangements have been made for per- 
formance of the work by other means. 


[B-156622} 
Pay—Service Credits—Constructive—Active Duty Requirement 


Army Air Reserve commissioned nurses who on the basis of letters of appoint- 
ment erroneously showing credit for “years of service in an active status” 
received the basic pay of a first lieutenant (0-2) with over 4 years of service are 
not entitled to retain the difference between the basic pay received and that of a 
first lieutenant (0-2) with no years of service, notwithstanding the overpayments 
were accepted in good faith, 10 U.S.C. 3353 authorizing credit upon appointment 
with service performed in an active status that reflects combined years of experi- 
ence and education, and such other qualifications as the Secretary of the Army 
may prescribe by regulation, having no application to cumulative years of service 
for basic pay purposes, 37 U.S.C. 205 prescribing that only active Federal service 
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may be counted for the purpose of computing the basic pay of a member of the 
uniformed services, and the officers not entitled to constructive credit for experi- 
ence and education are indebted for the overpayments received. 

To Lieutenant Colonel M. D. Coates, Department of the Army, 


June 1, 1965: 


Further reference is made to your letter dated November 30, 1964, 
supplemented by your 5th indorsement of January 19, 1965, requesting 
an advance decision as to the propriety of payment of two vouchers 
stated in favor of First Lieutenant Mary E. Gaynor, N2 314 073, ANC- 
USAR, and First Lieutenant Anna I. Mahan, N2 314 097, ANC- 
USAR, respectively, representing the difference in basic pay as first 
lieutenant (0-2) with no years of service and first lieutenant (0-2) 
with over 4 years of service for the period October 2, 1963, through 
October 31, 1964. Your request was forwarded here by 7th indorse- 
ment dated April 21, 1965, under D. O. Number A-845 allocated by 
the Department of Defense Military Pay and Allowance Committee. 

Letters of appointment dated August 15, 1963, and August 22, 1963, 
showed a credit for “years of service in an active status” of 4 years, 7 
months and 7 days in the case of Lieutenant Gaynor and 3 years, 11 
months and 5 days in the case of Lieutenant Mahan. On the basis of 
such appointment letters, the officers’ base pay from October 2, 1963, 
was computed as that of an officer with over 4 years of service. By 
1st indorsement dated November 10, 1964, The Adjutant General ad- 
vised that Lieutenant Gaynor is credited with service for basic pay 
from August 26, 1963, and Lieutenant Mahan is credited with service 
for basic pay from September 13, 1963—the dates they accepted initial 
appointment in the United States Army Reserve. Effective October 1, 
1964, the pay of the officers was adjusted and debt liquidation schedules 
were established for collection of the amounts overpaid from October 
2, 1963, through September 30, 1964. By identical letters dated 
November 24, 1964, the officers made claim for the difference in pay 
being charged against them on the basis that the “years of service in 
an active status” mentioned above was valid for longevity as well as 
other purposes and that the moneys received were accepted in good 
faith and no subsequent ruling should deprive them of rights to which 
they were legally entitled under laws and regulations in effect at the 
time of the appointments. 

You stated in your submission that sections 105(b) and 110 of the 
Army-Navy Nurses Act of 1947, approved April 16, 1947, Ch. 38, 61 
Stat. 44, 46, 10 U.S.C. 166d(b) and 166i (1952 Ed.), appear to author- 
ize constructive service as active Federal service in its fullest meaning 
and since you have been unable to determine the question conclusively 
you request an advance decision in the matter. 
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The Army-Navy Nurses Act of 1947, was repealed by section 53 of 
the act of August 10, 1956, Ch. 1041, 70A Stat. 641, 676, 680. The fol- 
lowing pertinent provisions of law and regulations were in effect at 
the time the appointments here involved were made. 

Section 3353 of Title 10, U.S. Code, provides in pertinent part that : 

(a) For the purposes of chapters 337 [Appointments as Reserve Officers] and 
363 [Separation or Transfer to Retired Reserve] of this title, a person who is 
appointed as a reserve commissioned officer of the Army and is not already a com- 
missioned officer of an armed force may be credited, upon his appointment, with 
service in an active status that reflects his combined years of experience and edu- 


cation and such other qualifications as the Secretary of the Army may by regu- 
lation prescribe. 


Section 3359 of that title provides in part that: 


Based upon the service credited under section 3353 of this title, the commis- 
sioned grade in which a person credited with service under that section is orig- 
inally appointed as a reserve officer of the Army is: 

(1) For persons with less than three years of service—second lieutenant. 
(2) For persons with at least three, but less than seven, years of service— 
first lieutenant. 


Paragraph 9 of Army Regulations 601-139, issued pursuant to such 
statutory authority, provides that : 

b. Qualified persons with or without military service or members of the Army 
Reserve seeking appointment in a different branch in a grade other than presently 


held may be appointed in grades as follows based on the “years of service in an 
active status” credited under c below : 


Grade Years of Service 
INI i Siang cn to eoncnes trenton Less than 3 
ee ING. Bois Sic we ctinace 3 or more but less than 7 * * * 

c. (3) Years, months, and days of qualifying education and experience as 
defined in paragraph 10 will, except as indicated in (1) and (2) above, be credited 
as an equaling amount of years’ service. * * * 

The cumulative years of service to be counted for the purpose of com- 
puting the basic pay of a member of the uniformed services ave set 
forth in 37 U.S.C. 233 (now 205) and, with certain exceptions not hére 
material, only active Federal service may be counted. The Secretary 
of the Army is without authority to allow service credit for pay pur- 
poses except as there provided. The phrase “years of service in an 
active status” used in the regulations refers to the years of experience 
and education which may be credited for the purposes of Chapters 337 
and 363 of 10 U. S. Code, neither of which chapters have anything to 
do with cumulative years of service for basic pay purposes. Accord- 
ingly, there is no authority of law for payment of the amount claimed 
and the amounts overpaid are properly for collection from the officers 
involved : 

While the officers acted in good faith in accepting the pay received 
by them, it is well settled that the Government is not obligated by the 
unauthorized acts of its agents. Presumably many, if not most, over- 
payments based on erroneous or unauthorized acts of agents of the 
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Government are accepted in good faith. However, the courts have 
established the rule that money paid upon an erroneous determination 
by officers or agents of the Government whether with or without juris- 
diction of the particular subject matter may be recovered back from the 
recipient. Wisconsin Central Railroad vy. United States, 164 U.S. 190 
(1896) and United States v. Bentley, 107 F. 2d 382, 384 (1939). 

Payment not being authorized on the vouchers received with your 
request, they will be retained here. 


[B-144095] 


Travel Expenses—Overseas Employees—Transfers—Agency With- 
in United States 


A Department of Navy overseas employee upon completion of an agreed period of 
service who when the Government agency to which he was transferring refused 
to authorize travel costs to his new duty station in the United States resigned to 
accept the new position and was separated from the service on one date and 
reinstated by the new agency on the next date without a break in service, although 
entitled to return travel expenses for himself and the transportation of his 
immediate family and household effects to his actual place of residence in the 
United States, having traveled to his new duty station, reimbursement of travel 
expenses is limited to the cost of travel to that point and, entitlement to the cost 
of returning his family and household effects to his place of actual residence does 
not include reimbursement for the cost to place his family and household effects 
at his new duty station, and the cost of the employee’s travel to the new duty 
station and the cost of transporting his family and household effects to his place 
of residence is payable from the appropriations of the Department of the Navy. 


Travel Expenses—Overseas Employees—Transfers—Agency Lo- 
cated Overseas 


When an overseas employee completes a tour of duty and returns to the United 
States to take leave after signing a renewal agreement to serve an additional tour 
overseas with a different agency to which he will transfer after completion of 
leave in the United States, although the law is silent as to which agency bears 
the expense of the home leave travel and transportation and return overseas, the 
employee entitled to be returned to the United States for separation upon com- 
pletion of a period of overseas service, the agency from which he separates may 
bear the expense of returning the employee and his family to their actual place 
of residence in the United States, and the travel from the leave point to a differ- 
ent post overseas resulting solely from the agreement to serve another tour of 
duty overseas, the agency to which the employee transfers may pay travel and 
transportation expenses from the place of residence in the United States to the 
new overseas duty station and, within the limitation authorized by law, the 
expenses of the direct shipment of the household effects from the old to the new 
overseas duty station. 


To the Secretary of the Navy, June 2, 1965: 
Your Under Secretary’s letter of May 6, 1965, presents the following 
matter for our consideration and decision : 


Recently, an employee who had completed the required service under an 
employment agreement with the Department of the Navy at Guantanamo Bay, 
Cuba, and whose piace of actual residence was Tacoma, Washington, applied for 
and was selected for a position with another agency at Huntsville, Alabama. 
The agency at Huntsville, however, would not authorize travel costs incident to a 
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transfer ; and the employee resigned his position at Guantanamo Bay in order to 
accept the position at Huntsville. The employee was separated on one date and 
was reinstated by the agency at Huntsville on the next date without a break in 
service. The employee was provided transportation at the Navy’s expense to 
Huntsville, Alabama; his wife and daughter were provided transportation at the 
Navy’s expense to Tacoma, Washington, the place of actual residence. Your 
decision is requested on the following questions : 

a. In such a case, are the employee and his dependents entitled to transporta- 
tion to place of actual residence at Tacoma, Washington—or is the transportation 
entitlement restricted to Huntsville, the new duty station? 

b. Is it proper for the Navy to pay the dependents’ transportation costs to 
Tacoma, or to Huntsville—or should such costs be borne by the acquiring agency ? 


Since the employee completed an agreed period of service overseas 
and since in fact he was separated from the Department of the Navy, 
and upon the assumption that he was not employed by the acquiring 
agency prior to his departure from the overseas post of duty, he was 
entitled to return travel expenses for himself and transportation for 
his immediate family and household effects to his actual place of resi- 
dence in Tacoma, Washington. However, the employee actually trav- 
eled to Huntsville, Alabama, rather than Tacoma. In view thereof 
his travel expenses are limited to the cost of travel to that point. In 
addition the employee is entitled to transportation of his immediate 
family to Tacoma, Washington, since they, in fact, traveled to Tacoma 
incident to his separation. He would not be entitled to transportation 
of his family from Tacoma to Huntsville. That travel would be re- 
garded as being incident to his placing his family at his first duty sta- 
tion with the new agency. All of the authorized expenses indicated 
above would be payable from appropriations of the Department of the 
Navy. 

Your Under Secretary’s letter also requests our advice as to which 
agency’s appropriation should be charged with the travel and trans- 


portation costs of an employee, his family and household effects under 
the following circumstances : 


A related situation exists when an overseas employee (such as a teacher) 
completes a tour of duty with one department and signs a renewal employment 
agreement for an overseas tour with a different department. In Comptroller 
General’s decision B-—144095 of 28 November 1960 (unpublished), it was held 
that in such cases the costs of round-trip travel were payable by the department 
to which the employee was transferring (negative answer to question (a) on 
pages 4 and 5). 

The rule stated in that decision in answer to question (a) would be applicable 
in cases where the transfer is directly between one overseas station and another 
overseas station, no return to the United States being involved. We do not 
believe that the letter or spirit of the statute, however, necessarily requires the 
application of such a rule where there is a contractual agreement to return the 
employee to the United States prior to reporting overseas for duty with a different 
military department. The application of the general rule to this situation does 
not appear equitable to the departments concerned, since the employee has earned 
an entitlement to return transportation to his place of actual residence between 


overseas tours, the expenses of which are properly payable by the department in 
which he earned it. 
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Our decision of November 28, 1960, B-144095, referred to in your 
Under Secretary’s letter, did not specifically consider the question of 
which agency’s appropriation would be chargeable with the travel and 
transportation costs of an employee who after completing an agreed 
tour of duty overseas with one agency returns to the United States 
for the purpose of taking leave after having signed a renewal agree- 
ment to serve an additional tour overseas with a different agency to 
which he will transfer after completion of his leave in the United 
States. 

By completion of a period of service overseas with the old agency 
the employee is entitled to be returned to the United States for sepa- 
ration at the expense of that agency. In a home leave situation 
payment of the expenses of travel from the leave point to the same 
post or a different post overseas results solely from the agreement to 
serve an additional tour of duty overseas. Thus, if the employee 
has signed a renewal agreement for overseas duty with a different 
Government agency his old agency is not receiving any benefit from 
assuming his traveling expenses back to an overseas post. While the 
law is silent as to which agency must bear the expense of home leave 
travel and transportation under such circumstances, our view is that 
the law permits the expenses to be divided as suggested in the Under 
Secretary’s letter, that is that the agency from which the employee 
transfers bear the expense of travel of the employee and transportation 
of his family to the actual place of residence in the United States, and 
that the agency to which the employee transfers after completion of 
a period of home leave pay such expenses from the actual place of 
residence in the United States to his new overseas duty station with 
that agency. Also, the agency to which the employee transfers should 
pay, within the limitations authorized by law, the expenses of direct 
shipment of the household effects of the employee from his old overseas 
station to his new overseas station. 

Your questions are answered accordingly. 


[B-146511] 


Transportation—Overcharges—Deduction Reclaims—Procedure 


Although a carrier may reclaim transportation overcharges collected by deduction 
from other amounts due pursuant to 49 U.S.C. 66, under which prompt payment 
of charges is authorized, subject to audit and collection of overcharges by the 
General Accounting Office, 31 U.S.C. 71, the right to deduct overcharges relieving 
the Government from proving overpayment in reimbursement proceedings while 
reserving to the carrier the right to re-collect the recovered overcharges upon 
establishing a clear right to payment, or upon rejection of the repayment claim 
to petition the court for relief, the carrier which fails to establish a clear legal 
right to the deduction of an overcharge predicated on a bill of lading notation 
limiting transportation charges to the Government to the lower rate published 








770 DECISIONS OF THE COMPTROLLER GENERAL [44 


in a State tariff is not entitled to a refund, even though the statutory period 
for bringing court action has expired, the authority in 49 U.S.C. 22 permitting 


transportation of Government property at reduced rates not providing for 
contracting at rates higher than those available to the general public. 


To A. B. James Freight Lines, June 2, 1965: 
Reference is made to your letter of March 31, 1965, file N-482/48 


UC-150 183515 TK711691 B—146511, in effect, requesting that we again 
reconsider your claim for transportation charges of $20.70 (shown 
elsewhere as $20.74 and $20.76) in addition to those already paid for 


the transportation of Government property. 


For the transportation service rendered the Department of Navy, 
pursuant to Government bill of lading N-30532294 dated March 22, 
1948, you originally claimed and were paid by your bill N-482 dated 


April 7, 1948, the amount of $152.05. Upon audit in the General 


Accounting Office of such bill, it was considered that an overcharge of 
$20.74 had been made. When you failed to refund, pursuant to our 
notice of overcharge, the amount considered overcharged, the amount 
was recovered in November 1951 by deduction from amounts otherwise 
payable to your company, as authorized by section 322 of the Trans- 
portation Act of 1940, 54 Stat. 955, 49 U.S.C. 66. By your supple- 
mental bill of December 16, 1960, nine years later, you reclaimed the 
amount deducted and such claim was disallowed by settlement cer- 
tificate dated June 15, 1961. On several occasions thereafter, you 
asked for review of this disallowance and our decisions of November 22, 
1961, and February 7, 1962, informed you in detail of the reasons such 
disallowance was considered proper. Our decision of November 24, 
1964, advised you that your letter of August 14, 1964, received here 
more than three years after the disallowance dated June 15, 1961, and 
two years after the decisions sustaining such disallowance were 
rendered, could not be considered a timely request for review and that 
we did not view the decision of the Ninth Circuit in United States v. 
Francis, 320 F. 2d 191 (1963), cited by you, would warrant any change 
in our previous decisions. You contend that our disallowance of your 
claim is improper in that we misconstrued or failed to apply the 
decision of the United States Court of Appeals for the Ninth Circuit 
in the case of United States v. Francis, 320 F. 2d 191 (1963), a portion 
of which held that certain notations on several bills of lading there in- 
volved when taken together with sparse testimony relative thereto did 
not establish that the parties agreed to pay a rate different (and 
higher) than that otherwise applicable thereto. 

Since your letter evidences some misunderstanding of the nature of 
our audit and claims settlement functions under section 322 of the 
Transportation Act of 1940, 49 U.S.C. 66, we take this opportunity to 
explain them for your benefit and that of the Transportation industry 
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generally. As pointed out by the Supreme Court in United States v. 
New York, N. H. & H. R. Co., 355 U.S. 253, 255, 256 (1957) prior to 
1940, 


* * * the Government protected itself against transportation overcharges by 
not paying transportation bills until the responsible government officers, and in 


doubtful cases, the General Accounting Office, first audited the bills and found 


that the charges were correct. When charges were questioned the carrier was 
required to justify them. If administrative settlement was not reached and the 
carrier sued the United States to recover the amount of the bill, no one questions 
that it was the carrier's duty to sustain the burden of proving the correctness of 
the charges. 


The Court in such decision went on to point out that in direct 
response to a demand from the carriers, principally the railroads, that 
prompt payment of transportation bills be made, the bills thereafter 
to be referred to the General Accounting Office for audit, it was con- 
templated that in the event this audit revealed an overcharge, the 
overcharge would be promptly refunded reserving the right of the 
carrier to make further effort to re-collect in the event it did not believe 
the proper charges résulted from the Government’s audit. It points 
out that the right to deduct overcharges was the carrier’s own proposal 
for securing the Government against the burden of having to prove 
the overpayment in proceedings for reimbursement. 

The Court went on to hold that it is incumbent upon carriers claim- 
ing amounts from the United States to establish their clear right to 
payment and this despite the fact that the amount may previously 
have been paid conditionally subject to later audit and have been re- 
covered by deduction under 49 U.S.C. 66. In other words, the burden 
is upon claimants to present evidence satisfactorily proving their 
claims and all matters incidental thereto requisite to establish the clear 
legal liability of the United States and the claimant’s right to pay- 
ment. Our Office in the discharge of the duty imposed upon it by the 
Budget and Accounting Act of 1921, 31 U.S.C. 71, is required to ques- 
tion and recover that part of a payment to a carrier which it considers 
represents an overcharge or is not supported by evidence establishing 
a proper obligation of the United States. Also, where such amount is 
reclaimed, and there is substantial reason for considering that the Gov- 
ernment is not legally obligated for its payment, it is our duty to reject 
the claim leaving the carrier free to pursue his remedy in court to 
establish the validity of his demands. See Charles v. United States, 19 
Ct. Cl. 316 (1884) ; Longwill v. United States, 17 Ct. Cl. 288 (1881). 
Our deduction action in the instant case was taken pursuant to such 
statutory audit responsibility and we do not feel you have satisfactor- 
ily established your clear legal right to refund of the amount collected. 

The bill of lading involved in your claim for $20.70 bears the 
notation : 
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SUBJECT TO APPLICABLE TARIFF RATES LAWFULLY ON FILE WITH 
ICC AND/OR CRC HIGHWAY CARRIERS TARIFF NUMBER 2, AS A 
MAXIMUM. 

As explained in our decisions of Febriaary 7, 1962, and November 22, 
1961, B-146511, it is our view that by this notation the applicable rates 
published in California Railroad Commission Tariff No. 2 were incor- 
porated by reference and made an integral part of the contract of 
carriage as the highest rates the Government legally could be called 
upon to pay for the service. Contracts for carriage of Government 
property at reduced rates are authorized by 49 U.S.C. 22 and the lan- 
guage of the notation seems clearly to limit the charges payable to those 
in California Railroad Commission Tariff No. 2, which you already 
have been paid. A somewhat similar notation on a bill of lading was 
involved in Benton Rapid Express, Inc. v. United States, 145 Ct. Cl. 
360, 171 F. Supp. 868 (1959), and was given effect by the decision of 
the Court of Claims in that case. The Court in the Francis case agreed 
with the Government’s contention that the mere notation of “Rate $.68 
ewt. minimum weight 20,000 Ibs. truckload” on the bill of lading in- 
volved in items 8 and 8a of Finding IT, which was higher than the rate 
otherwise applicable, did not bind the Government to pay that rate so 
that it could be said that any rate was “agreed on.” The Court pointed 
out that the carrier-appellee by the proposition it attempted to pro- 
mote “attempts to have this court sanction its receipt of rates higher 
than existing rates for motor carriers” which attempt it refused to 
sanction. This is in accord with the provisions of 49 U.S.C. 22 which 
while permitting transportation of Government property at reduced 
rates does not authorize officers of the Government to contract for 
transportation at rates higher than those available to the general pub- 
lic. Such holding was in accord with numerous other decisions of the 
courts. See, for example, United States Lines Operations, Ince., v. 
United States, 99 Ct. Cl. 744 (1943), certiorari denied 321 U.S. 775; 
United States Lines Co. v. United States, 223 F. Supp. 838 (1963), 
affirmed 324 F. 2d 97; Southern Pacific Co. v. United States, 60 Ct. Cl. 
662 (1925), affirmed 272 U.S. 445; St. Louis-San Francisco Ry. Co. 
v. United States, 150 Ct. Cl. 610 (1960) and A/issouri Pacific R. Co. v. 
United States, 71 Ct. Cl. 650 (1931). 

Properly interpreted the portion of the Francis decision referred to 
does not hold that all notations as to agreed rates on bills of lading are 
a nullity regardless of the evidence and testimony relative to factual 
situations under which such notations were made. It merely held that 
the particular notations there involved when considered with the 
sparse testimony as to such notation did not establish that the parties 
agreed to pay a higher rate than otherwise applicable. 
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In this, as well as our prior decisions, we have tried to answer all 
points raised by you and have carefully considered all aspects of the 
issue. Although we have reached contrary conclusions to those held 
by you as regards the interpretation and application to be given to 
legal decisions, agreements, quotations, and tariffs involved, such con- 
clusions have only been reached after careful consideration of all fac- 
tors, including those which you have specifically pointed out. 

Aside from the Francis case issue, in your request for reconsidera- 
tion of your claim for $20.70 under our file B-146511, you also make 
reference in your letter of March 31, 1965, to various other decisions 
of this Office, and correspondence which arose at various stages and 
levels of the audit of your bills. You also comment on such documents 
as copies of testimony before Congressional Committees, public law, 
court decisions, traffic bulletins, and prior correspondence with this 
Office and other Government agencies. We are familiar with the sub- 
ject matter of these additional references and have fully considered 
most, if not all of them at one time or another in the consideration of 
the claims that resulted in the decisions to which you refer. While we 
understand that the additional references relative to our previous 
decisions and other matters express disagreement with the results, we 
believe your primary complaint is concerned with the Francis case and 
we trust we have fully explained our position in this regard. Also, we 
trust that the explanation above as to the background of our audit and 
settlement responsibilities under section 322 of the Transportation Act 
of 1940, as set out by the Supreme Court in the New Haven case, will 
lead you to an understanding of the actions you refer to. 

We appreciate the fact that the amounts involved for the most part 
are relatively small and that you may be barred by statutes of limita- 
tions from pursuing your claims in other forums. However, the delay, 
as in this case, in your presenting claim for approximately nine years 
after the sum of $20.74 was collected by deduction in 1951 was cer- 
tainly not due to the action of the Government but to your delay. In 
any event, in passing on the merits of claims filed in our Office, we are 
under a duty to reject doubtful claims leaving the claimant to his 
remedy at law. If because of his failure to make claim promptly, the 
statutory period for bringing court action expires, he has no one to 
blame but himself. 

Your present letter contains no information, evidence or argument 
which you have not heretofore presented and which we have not con- 
sidered in our earlier decisions. Therefore, we would not be warranted 
in modifying our prior decisions. 

Your letter indicates you may have some misunderstanding of the 
procedures of this Office as to the audit and settlement of carriers’ 
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claims and accounts. While our regulations regarding the presenta- 
tion and processing of carriers’ bills and claims for transportation 
service are published in the Code of Federal Regulations, you may 
secure for a nominal fee based on printing costs, Title 5 of the General 
Accounting Office Policy and Procedures Manual for Guidance of 
Federal Agencies from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C. 20402, concerning such 
procedures, which contains considerable materia] that may be of inter- 
est and assistance to you in getting prompt settlement of your bills. 


[B-156700] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information—Invitation to Bid Attachments 


A low bid which did not include the General Provisions for supply contracts and 
the Terms and Conditions of the Invitation for Bids, attachments to the invita- 
tion, but did return a page of the invitation schedule incorporating by reference 
the General Provisions of the invitation may be considered responsive, the accept- 
ance of which would consummate a valid and binding contract, the return of the 
page of the invitation schedule incorporating the General Provisions evidencing 
the intent of the bidder to be bound by the provisions, and the “Terms and Condi- 
tions of the Invitation for Bids” page of the invitation relating solely to bid prep- 
aration, the bases for acceptance, and other directory information, the rights and 
obligations of the contracting parties are not affected, and the omission of the 
page from the bid may be waived as an informality under paragraph 2-405 of the 
Armed Services Procurement Regulation and, therefore, the low bid having 
incorporated by reference the General Provisions of the invitation it may be 
considered for award. 


To the United States Underseas Cable Corporation, June 2, 1965: 


By letters dated May 3 and 4, 1965, with enclosures, you protested 
against any award to the Federal Electric Corporation under two-step 
invitation for bids No. 08—-606-65-106, issued by the Air Force Eastern 
Test Range, Patrick Air Force Base, Florida, for the design, fabrica- 
tion and installation of a submarine cable system between Cape Ken- 
nedy and Grand Turk Island. 

The second step of this procurement was issued on February 27, 1965, 
to three firms which had submitted acceptable technical proposals, that 
is, your company, Federal Electric and the Western Electric Company. 
Two bids were received and opened on March 18, 1965, and it appeared 
that Federal Electric submitted the lowest bid. Upon application of 
the bid evaluation factors, Federal Electric’s bid remained low. How- 
ever, Federal Electric’s bid as submitted did not include the General 
Provisions for supply contracts (standard form 32, September 1961 
edition) or the Terms and Conditions of the Invitation for Bids printed 
on the reverse side of standard form 30 (Invitation and Bid (Supply 
Contract) ) even though such general provisions and terms had been 
attached to the invitation mailed to Federal Electric. Your firm pro- 
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tests against any award to Federal Electric on the basis that its bid as 
submitted was nonresponsive and evidenced an intention not to be 
bound by the General Provisions applicable to supply contracts. 

It is implicit in formally advertised procurement that bids must 
comply in all material respects with the invitation for bids so that all 
bidders may stand on an equal footing and the integrity of the competi- 
tive system may be maintained. This is a mandatory requirement of 
the procurement statutes and its implementing regulations. See 10 
U.S.C. 2305(c); Armed Services Procurement Regulation (ASPR) 
2-301; United States v. Brookridge Farm, 111 F. 2d 461. 

The face sheet of the invitation in this case provided : 


Sealed bids in TRIPLICATE, subject to (1) the Terms and Conditions of the 


Invitation for Bids, (2) the attached Schedule, (3) General Provisions (Stand- 
ard Form 32, SEPTEMBER 1961 edition), which are incorporated herein by 


reference, and (4) such other contract provisions and specifications as are at- 
tached or incorporated by reference in the Schedule, will be received at the above 
office until 10 o’clock a.m., Eastern Standard Time, 18 March 1965 (date) and at 


that time publicly opened, for furnishing the supplies or services described in the 
attached schedule. [Italics supplied.] 


Whether Federal Electric by its bid intended to be bound by the 
terms and conditions of the invitation, notwithstanding its failure to 
include these provisions and terms with its bid, is to be determined 
from the bid itself. The basic question involved is whether acceptance 
of Federal Electric’s bid as submitted would consummate a valid and 
binding contract requiring it to perform in accordance with all the 
terms and conditions of the invitation. 

In our opinion, there is no doubt that the failure of Federal Electric 
to return with its bid the invitation page entitled “Terms and Condi- 
tions of the Invitation for Bids” did not render the bid nonresponsive. 
This page relates solely to the manner in which bids are to be prepared 
and submitted, the bases for acceptance, and other directory informa- 
tion. These terms and conditions do not go to the performance of any 
resulting contract or affect the rights and obligations of the contracting 
parties. Hence, this omission is immaterial and may be waived as an 
informality under ASPR 2-405. 

Respecting the omission of the General Provisions, we note that 
Federal Electric acknowledged amendment No. 1 to the invitation 
which deleted clause 69 of the General Provisions but provided that 
all other terms and conditions remained unchanged. Further; Federal 
Electric included in its bid page 39 of the invitation schedule where it 
was provided under part X XI—General Provisions—that “Clauses 1 
through 69 attached hereto and made a part hereof are the General 
Provisions of this invitation for bids and any resultant contract.” 
These facts would seem to lend considerable support to the view that 
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the bidder intended to be bound by the terms referred to and that its 
bid was responsive. Moreover, there would appear to be for applica- 
tion here the rule of law that where a writing refers to another docu- 
ment, that other document, or so much of it as is referred to, is to be 
interpreted as part of the writing. 4 Williston on Contracts, 3rd 
edition, section 628. In the case of Ray v. William G. Furice & Bros., 
93 A. 2d 272 (1952), the court held at page 279: 

The lower court seemingly attached significance to the fact that the plans and 
specifications were not physically fastened to the contract document which was 
executed, although it specifically and explicitly referred to both. In this situation 
physical attachment has not the significance so attributed to it. It is settled that 
where a writing refers to another document that other document, or so much of it 


as is referred to, is to be interpreted as part of the writing. [Numerous authori- 
ties cited. ] 


The court further stated : 


* * * In New England Iron Co. v. Gilbert Elevated R. Co., 91 N.Y. 153, the con- 
tract required that the work to be done should conform “in all particulars to 
the plans and specifications approved by (E.H.T.) and (H.A.S.) a copy of which 
specifications is declared to be annexed to and to form a part of the contract.” 
In answer to the argument that the specifications had not been attached and so 
had no force, the Court said: “The annexation of the copy (of the) specifications 
was not a condition on which the validity of the agreement depended. If 
annexed the identification might have been more satisfactory, but without that. 
the contents of the plans and specifications, so far as referred to in the agreement 
executed, became constructively a part of it, and in that respect made one 
instrument.” 

See, also, United States Fidelity & Guaranty Company v. Long, 214 
F. Supp. 307 (1963). 

On the record before us, we find that General Provisions of the 
invitation were incorporated into, and made a part of, the bid of 
Federal Electric. Accordingly, we would not object to an award to 
that bidder if proper in other respects. In arriving at this conclusion, 
we have considered our previous decision at 42 Comp. Gen. 502 wherein 
we.held a bid was nonresponsive because a bidder failed to attach cer- 
tain provisions to its bid under an invitation which “attached” those 
provisions to the invitation without any incorporation by reference 
of those provisions. The situation considered here is clearly 
distinguishable. 


Your protest is therefore denied. 


[[B-152313] 


Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations—Expiration Date Exceptions 


In view of the revised Department of Labor Regulation (29 CFR 5.4(a), 29 
F.R. 100, dated January 4, 1964) increasing the effective life of a wage deter- 
mination from 90 to 120 days and providing for the extension of a wage deter- 
mination when due to unavoidable circumstances the determination expires 
after bid opening, but prior to award, insertion of exception clauses in an 
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invitation for bids to the general rule that a contract award on the basis of a 
wage determination other than the one advertised in the bid invitation is not 
in accordance with the Davis-Bacon Act, 40 U.S.C. 276a, should be discon- 
tinued, the difficulties imposed upon contracting agencies by the 90-day rule on 
the effective life of wage determinations which prompted the exceptions taken 
to the limitation having been sufficiently ameliorated by the revised regulation to 
eliminate the need for the questionable exception. 41 Comp. Gen. 593 and 43 id. 
238, modified. 


To the Administrator, Veterans Administration, June 7, 1965: 


We refer to your letter of April 21, 1965, which requests our opinion 
on whether the decision reported at 43 Comp. Gen. 238 is still valid 
in view of the revised Labor Department Regulation set forth in 29 
CFR 5.4(a). An opinion is also requested as to whether Clause 18(c) 
of the General Provisions incorporated into Veterans Administration 
construction contracts is still proper for use. 

The decision referred to involved an invitation for bids which was 
issued by your agency on June 21, 1963, soliciting bids for the per- 
formance of certain construction work. The bid opening date was 
fixed as July 30, 1963, and the specifications contained Davis-Bacon 
Act minimum wage rates based upon a Labor Department prevailing 
wage determination decision dated April 11, 1963. Under the regu- 
lations of the Secretary of Labor the wage rates expired on July 9, 
1963, but the expiration date was not included in the specifications. 
Clause 18(c) of the General Conditions of the invitation for bids, 
which was exactly the same as the present Clause 18(c) of the General 
Provisions, provided that: 

Expiration of the above mentioned wage determination after the opening of bids 
but prior to award shall not require rejection of all bids and readvertising. An 
advisory opinion reflecting wage rates prevailing as of the date of award will be 
obtained from the Secretary of Labor which shall be incorporated into the 
contract pursuant to Clause 3 (SF 23A) thereof. 

One of the two questions presented in the case was whether award 
could be made to the low bidder in view of the fact that no bidder 
was furnished any information regarding the expiration date of the 
wage rate decision and the wage decision had expired before the 
opening of bids. We held that while every effort should be made to 
assure that contracts are awarded on the basis of current wage rate 
determinations we could see no legal objection to an award of a 
contract under the invitation for bids. This decision was predicated 
upon*the fact that Clause 18(c) of the General Conditions provided 
for an equitable adjustment of the contract price in those cases where 
a particular wage rate determination expired after the date of opening 
of bids and prior to award, and it was assumed that insertion of the 
clause in the invitation was for the purpose of complying with an 
exception implied in a quoted statement appearing in 41 Comp. Gen. 
593. 
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In 41 Comp. Gen. 593 the Department of Health, Education and 
Welfare proposed to make an award to a low bidder after a wage 
rate determination had expired. The proposed award would have 
been made to the bidder either at his bid price or at a price to be negoti- 
ated on the basis of new prevailing wage determination. In rejecting 
this proposal we not only pointed out that award of a contract on a 
basis different from the provisions of the advertised specifications 
would be in violation of settled rules of competitive bidding, but 
stated further: “in situations involving a change in wage rates, the 
Government properly could not require or permit an otherwise suc- 
cessful bidder to perform at his original price or a different price in 
the absence of a provision in the invitation for bids specifically 
providing for such procedure.” 

Your letter notes that at the time our decision in 43 Comp. Gen. 
238 (September 9, 1963) was rendered the Department of Labor 
Regulation (29 CFR 5.4(a)) provided that if a contract was not 
awarded within 90 days from the effective date of a wage determina- 
tion the determination would no longer be effective and a new 
determination should be requested. You note also that no provisions 
were made in this regulation for an extension of the effectiveness of 
the determination. On the other hand, you point out that the revised 
Department of Labor Regulation (29 CFR 5.4(a), 29 F.R. 100, Janu- 
ary 4, 1964) increases the effective life of a wage determination from 
90 to 120 days, and does contain a provision whereby a wage deter- 
mination may be extended when due to unavoidable circumstances the 
determination expires after bid opening but prior to award, and it is 
necessary and proper in the public interest to prevent injustice or 
undue hardship or to avoid serious impairment in the conduct of 
Government business. Your letter concludes that in view of these 
revised provisions of the regulation some doubt exists as to whether 
the continued use of Clause 18(c) of the General Provisions would 
be proper. 

The Davis-Bacon Act, 40 U.S.C. 276a, requires that “The advertised 
specifications for every contract in excess of $2000 * * * for construc- 
tion * * * shall contain a provision stating the minimum wages to 
be paid various classes of laborers and mechanics which shall be based 
upon the wages that will be determined by the Secretary of Labor to 
be prevailing * * *.” In construing this statutory language, we have 
held that, as a general rule, the minimum wage rates so required cannot 
be incorporated in a contract in any way other than as stipulated in 
the statute—that is, by inclusion in the specifications upon which bids 
or proposals leading to the contract were invited. See 40 Comp. Gen. 
565, 42 id. 410. We have also held that a specification provision that 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 779 


contractors shall pay minimum wage rates as determined by the 
Secretary of Labor, whether such determinations are received before 
or after bid opening, would not be in accordance with the statute. 
40 Comp. Gen. 48. 

Prior to the January 1964 revision of the Department of Labor 
Regulation the construction contracting activities of Federal agencies 
were seriously burdened by the effect of the 90-day award restriction 
on the effectiveness of the Secretary of Labor’s wage determinations. 
The close scheduling necessitated by the 90-day limitation afforded 
little if any leeway for normal handling of any of the frequently 
encountered delays in the bidding and award process, such as modifica- 
tions of plans or specifications, or for resolution of any questions which 
might be presented upon bid opening such as excuses for late bids, 
allegations of mistake in one or more bids, or protests by one or more 
bidders against administrative determinations of responsiveness of 
bids or responsibility of bidders. The resolution of many of these 
questions requires their submission to higher levels within the contract- 
ing agency or to the Comptroller General. 

The difficulties imposed upon contracting agencies by the 90-day rule 
were the subject of a meeting held on November 8, 1962, which was 
attended by representatives of the Corps of Engineers of the Army, 
the Bureau of Yards and Docks of the Navy, the Department of Labor, 
the General Services Administration, the General Accounting Office 
and The Associated General Contractors of America, Inc. This meet- 
ing was prompted by a complaint to our Office from The Associated 
General Contractors of America, Inc., concerning the propriety of a 
provision required to be included in all invitations for bids on Corps 
of Engineers’ construction projects subject to the Davis-Bacon Act. 
The provision in question stated that : 

The Government reserves the right to award a contract under this invitation 
notwithstanding the expiration of wage rate determinations of the Secretary of 
Labor set forth in SC —. If the wage rate determination has expired (29 CFR 
5.4(a)) a new wage rate determination may be substituted for the expired 
determination and award made on the basis of the bid as submitted without a 
change in the bid price. 

The purpose of this provision was to avoid the necessity of readvertis- 
ing in every case in which award within 90 days after the date of the 
wage determination was not feasible. It was also recognized that 
promulgation of this provision was the result of the above quoted state- 
ment in 41 Comp. Gen. 593 which impliedly sanctioned an award of a 
contract on the basis of a wage determination other than the one adver- 
tised where the invitation contains a provision specifically providing 
for such a procedure. 

At the meeting of November 8, 1962, there was a general concurrence 
of all (with the exception of the Department of Labor representative 
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who took no position at that time) that wage determinations included 
in advertised specifications should be valid for 120 days after the bid 
opening, and that if such proposal were adopted it would be a solution 


to the problems directly attributable to the 90 day rule. 

By letter of April 3, 1963 (B-148284), we informed the Executive 
Director of The Associated General Contractors of America, Inc., 
concerning its complaint on the Corps of Engineers’ bid invitation 
provision as follows: 

By letter dated December 3, 1962, to the Secretary of Labor, which letter 
furnished comments on a draft of proposed new regulations dealing with the 
establishment and enforcement of minimum wages under Federal and Federal 
interest contracts, we urged that the proposed regulations be amended to provide 
that wage determinations be valid for 120 days after bid opening. However, the 
revised regulations have not been issued to date. 

While the provision presently being used by the Corps of Engineers is not free 
from question in that it could be argued that such a provision tends to lessen 
competition or to increase contract prices, in view of the administrative difficulties 
in providing an alternate solution to the contracting problem, we do not believe 
that we would be justified in disturbing the present practice of the Corps pending 
a final position by the Department of Labor on revision of their regulations. 
{Italics supplied. ] 

As indicated in 41 Comp. Gen. 593, we believe the correct general 


rule is that a contract award on the basis of a wage determination other 


than the one advertised in the bid invitation is not in accordance with 
the Davis-Bacon Act. The implied suggestion ‘in that decision that an 
exception might be made if specific provision were made therefor in 
the invitation was an attempt to leave the way open for any feasible 


or practicable method by which the problem created by the earlier 


Department of Labor regulation, the history of which is outlined 
above, might be avoided or ameliorated, without violation of funda- 
mental principles of law applicable to the making of public contracts. 
As indicated in our letter of April 3, 1963 (B—148284), bid invitation 
provisions which would permit or require a low bidder to accept award 


on the basis of changed wage rates at his original or an adjusted price 
are legally questionable. In view of the fact that the revised Depart- 
ment of Labor regulation has increased the period of effectiveness of 
wage determinations from 90 to 120 days and also now provides a 


procedure for extending the period of effectiveness in appropriate 


circumstances, we feel that the underlying difficulties which prompted 
the carving out of an exception to the general rule to permit provisions 
in bid invitations of the type contained in the Corps of Engineers 


clause and in Clause 18(c) of the General Provisions currently em- 


ployed by your Administration, have been ameliorated sufficiently to 


eliminate the need for such questionable exception. You are therefore 
advised that to the extent 41 Comp. Gen. 593 and 43 #d. 238 are incon- 
sistent with this view they will no longer be followed. Accordingly, 


the use of Clause 18(c) of the General Provisions which are incorpo- 
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rated in Veterans Administration construction contracts, and clauses 
of similar effect, should be discontinued. 


[B-73888] 


Officers and Employees—Political Activities—Prohibition 


The rule stated in 27 Comp. Gen. 750 that an officer or employee removed from 
the Government service because of the political activities prohibited by section 
9(a) of the Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal be 
compensated for services rendered prior to separation, pursuant to section 9(b), 
5 U.S.C. 118i(b), will be followed absent clarifying legislation, and no distinction 
existing between compensation and lump-sum leave payments for the purposes of 
the Hatch Act, lump-sum leave payments may not be excluded from the rule, and 
any clarifying legislation should cover the matter of lump-sum payments for 
leave as well as unpaid compensation. 


a Chairman, United States Civil Service Commission, June 10, 

Your letter of May 18, 1965, asks our further consideration of our 
decision in 27 Comp. Gen. 750 in which we ruled that an officer or em- 
ployee removed from the service because of activities prohibited by 
section 9(a) of the Hatch Act, as amended, 5 U.S.C. 118i(a), could 
not, after removal, be compensated for services rendered or unpaid 


salary earned prior to his removal. Further, you ask, if we believe re- 
affirmance of that decision is required, whether section 9(b) of the 
Hatch Act, 5 U.S.C. 118i(b), prohibits, after removal, payment of 
lump sums for annual leave which, except for tax purposes, is said by 


statute not to be regarded as compensation. (5 U.S.C. 61b) 


We carefully have considered the legislative history of the Hatch 


Act, particularly those parts of the Senate and House reports referred 
to in your letter which you say contain no indication that Congress 


intended to impose confiscation or forfeiture of money earned before 


removal. However, we havé been unable to find any discussion of the 
compensation payment prohibition. While the reports do mention 
that removal is the penalty for violation of the act, there is no reference 
as to what was intended by the prohibition against payment of com- 
pensation. Therefore, in arriving at the intention of section 9(b) of 


the Hatch Act there is for consideration only the language of that sec- 


tion which provides as follows: 


(b) Any person violating the provisions of this section shall be immediately 
re moved from the position or office held by him, and thereafter no part of the 


funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 


Section 9(b) first appears to have been construed in our decision in 
19 Comp. Gen. 834. The facts in that case did not require the applica- 
tion of section 9(b) because the employee concerned was not removed 


but permitted to resign from office. However, a view expressed in the 








782 DECISIONS OF THE COMPTROLLER GENERAL [44 


consideration of that decision subsequently was followed in reaching 
the conclusion set forth in 27 Comp. Gen. 750. 

While our decision in 19 Comp. Gen. 834 was referred to in 20 Comp. 
Gen. 69, it was not until our decision in 27 Comp. Gen. 750, some seven 
years later that the rule suggested in 19 Comp. Gen. 834 was clearly 
‘stated and said to apply to officers or employees who had not received 
payment for services rendered prior to the date of removal from the 
Government service. 

We recognized in 19 Comp. Gen. 834, that our construction of sec- 
tion 9(b) of the act as followed in 27 Comp. Gen. 750, might operate to 
require a forfeiture of pay, but we were not then or are we now able to 
attribute a different meaning to section 9(b) without adding to or sub- 
tracting from the language written by the Congress. 

The meaning given section 9(b) in 27 Comp, Gen. 750, also was 
applied to such section 9A (2) of the Hatch Act, 53 Stat. 1148, 5 U.S.C. 
118} (1952 Ed.), which is identical with section 9(b) but relates to 
matters of loyalty and subversion. Prior to the repeal of section 9A 
by the act of August 9, 1955, 69 Stat. 624, 5 U.S.C. 118p, our decisions 
concerning subversive cases although primarily based on prohibitions 
in annual appropriation acts, recognized our interpretation of section 
9A (2). See 33 Comp. Gen. 501; 34 id. 297. Therefore, it is evident 
that a change now in the interpretation of the language of section 9(b) 
of the Hatch Act necessarily would require the reversal of numerous 
decisions. Also, any such change would appear to be based on more 
speculative grounds as to the intent of the Congress than is the con- 
struction used in 27 Comp. Gen. 750. 

Therefore, as an alternative to your proposal that section 9(b) be 
reconstrued we suggest that clarifying legislation be sought to accom- 
plish the desired purpose. We note that several bills are pending in 
the current Congress pertaining to the Hatch Act. See H.R. 564; 
H.R. 4959; H.R. 6258; H.R. 6624; H.R. 7411; H.R. 7412; and S. 1474, 
copies enclosed. 

Concerning your suggestion that we exclude from the rule in 27 
Comp. Gen. 750, lump-sum payments for annual leave on the ground 
that such payments are not compensation, we agree that such payments 
involving section 9(b) of the Hatch Act have not been the subject of a 
published decision of our Office. However, in certain claims for lump- 
sum payments for leave where employees have been separated because 
of prohibited political activities as required by section 9(b), we have 
directed disallowance of such claims on the basis of the rule in 34 Comp. 
Gen. 297, precluding lump-sum payments for leave after the separation 
of an employee under the former section 9A and the appropriation 
restriction relating to subversive activities. In view thereof, we do not 
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believe a proper basis exists for making a distinction between the two 
types of cases. Therefore, any clarifying legislation should cover the 
matter of lump-sum payments for leave as well as unpaid 
compensation. 


[B-156893] 


Transportation—Automobiles—lIllness of Employee While En 
Route 


An employee traveling under orders authorizing him to travel to his new duty 
station either by common carrier or by privately owned automobile who after 
commencing travel by automobile, because of illness and upon advice of his 
physician, abandons his intention to drive to his new duty station and travels 
by air jet coach, arranging for the transportation of his automobile by motor 
carrier may be reimbursed mileage for the travel by automobile from his old duty 
station to place of emplaning, together with the cost of the air jet travel to his 
new duty station; however, there is no basis upon which he may receive addi- 
tional reimbursement on account of the transportation of his automobile, the 
fact that he actually traveled by air jet coach automatically limiting his travel 
reimbursement rights to the cost of travel performed by that means. 


To F. C. Fenton, U.S. Treasury Department, June 11, 1965: 


Your letter of May 6, 1965, reference Ad:FFV, which was for- 
warded here by letter of May 25, 1965, from the Fiscal Management 
Officer, Internal Revenue Service, requests our decision concerning the 
propriety of certifying for payment a travel voucher in favor of 
Jerome M. Feltman, attorney, Internal Revenue Service, covering 
expenses incurred incident to a permanent transfer of station from 
Milwaukee, Wisconsin, to Los Angeles, California. 

The specific amounts claimed on the voucher are mileage for travel 
by privately owned automobile from Milwaukee to Chicago ($8.50) ; 
jet air coach fare Chicago to Los Angeles ($89.25), and a fee paid to 
Motorama Interstate Transport Corporation for driving the privately 
owned vehicle of Mr. Feltman from Chicago to Los Angeles ($55). 

Mr. Feltman’s travel order authorized him to travel either by com- 
mon carrier or by privately owned automobile. Other information 
transmitted here indicates that Mr. Feltman would be entitled to 10 
cents per mile when traveling by privately owned automobile. 

While it was contemplated that Mr. Feltman would drive his auto- 
mobile from Milwaukee to Los Angeles and receive reimbursement 
upon a mileage basis at the rate of 10 cents per mile, because of his 
illness and upon the advice of his physician Mr. Feltman abandoned 
his intention to drive to Los Angeles and in lieu thereof traveled by air 
jet coach from Chicago to Los Angeles after turning his car over to the 
Motorama Interstate Transport Corporation for delivery to Los 
Angeles. 


794-032 O-66—52 
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Under the circumstances appearing Mr. Feltman appropriately may 
be reimbursed mileage for privately owned automobile traveling from 
Milwaukee to Chicago together with the cost of his jet air travel from 
Chicago to Los Angeles. However, there is no basis upon which he 
may receive an additional reimbursement on account of the transporta- 
tion of his automobile from Chicago to Los Angeles. The fact that he 
actually traveled by air jet coach from Chicago to Los Angeles auto- 
matically limited his travel reimbursement rights to the cost of travel 
performed by that means. 

The voucher, which is returned herewith, may be certified for pay- 
ment if modified in accordance with the foregoing. 


[B-156301] 


Contracts—Specifications—Deviations—Permitted Under Invita- 
tion 

The inclusion in a contract of the provisions in the request for proposals from 
small business concerns that authorized the substitution of some brand name or 
equal components and the submission after award of engineering proposals on 
other than the “or equal” components, prepared at contractor cost, together with 
a value engineering incentive clause authorizing after award approved specifica- 
tion deviations pursuant to part 17, section I of the Armed Services Procurement 
Regulation, does not require the award to be disturbed, all offerors having had 
actual notice that the successful offeror would be encouraged to develop and sub- 
mit cost reduction proposals involving specification changes in furtherance of 
the Department of Defense cost reduction program and Directive No. 5010.8, 
dated August 6, 1963; therefore, the value engineering proposals having been 
properly excluded in evaluating the successful offer that conformed to the request 
for proposals, the award made was the most advantageous to the Government, 
price and other factors considered. 


To the CompuDyne Corporation, June 14, 1965: 


By letter dated March 12, 1965, with enclosure, and subsequent corre- 
spondence, you protested against the award of a contract to the Space 
Corporation by the Department of the Air Force under request for 
proposals No. 33-657-65-5052. 

On January 22, 1965, the Aeronautical Systems Division, Air Force 
Systems Command, requested offers from small business concerns only 
under the request for proposals for 22 Type A/M 37T-6 aircraft en- 
gine test stands in accordance with specification MIL-T-26289D, Com- 
puDyne drawing No. 110025-01 and the detailed drawings thereunder. 
Six proposals were received and opened on February 1, 1965. The 
lowest price proposal, without considering the cost of transportation 
to the Government from origin to points of destinations, was submitted 
by Air Logistics Corporation. The next lowest proposal, without con- 
sideration of transportation costs, was submitted by the Space Corpo- 
ration. Your price proposal apparently was the next lowest before 
application of transportation costs, and remained in that category 
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after transportation cost evaluation. Upon evaluation of the other 
two proposals in the light of transportation costs, it was determined 
that the offer of the Space Corporation was the lowest. Award was 
made to such offeror on March 10, 1965, as the lowest responsive offeror, 
price and other factors considered. 

You protest against such award on the basis that the Space Corpora- 
tion cannot produce and deliver the end item in accordance with 
CompuDyne configuration and drawings within the required delivery 
schedule. In fact, you allege that CompuDyne and no other offeror 
can meet the initial delivery schedule of June 1965 and that because of 
the expressed urgency for this equipment, the Air Force would have 
been justified, and should have, procured the equipment from Compu- 
Dyne on a “sole source” basis. It is pointed out that Space is required 
under its contract to manufacture the equipment in accordance with 
CompuDyne drawings under which certain named components must 
be used without substitution, that these components are produced 
either by CompuDyne or by some of its subcontractors, and that such 
components cannot be delivered to the Space Corporation in time to 
meet the urgent delivery schedule. 

Exhibit “A” to the request for proposals provided in pertinent part : 

2. The Contractor may substitute other components, as Class II changes under 
ANA Bulletin 445, for (i). the components identified on an “or equal” basis in 
Paragraphs 3.8.6, 3.9.6, 3.10.4.3.1, 3.19.1.1.2 and 3.19.1.1.3 of Specification MIL-T- 
26289D and (ii) the components specified on the CompuDyne Corporation draw- 
ing enumerated below ; provided, however, any changes to drawings or technical 
orders necessitated by such substitutions shall be furnished at the expense of the 


Contractor, and the Contractor shall assume responsibility for insuring that such 
substitutions meet contract requirements. 


- . * + * * * 


8. Except for the components listed in Paragraph 2 above, any “or equal” type 
phrases appearing in Specification MIL-—T-—26289D, Compudyne Corporation 
Drawing No. 110025-01 and its detail drawings and/or Space Corporation Draw- 
ing No. 154-1 are herewith deleted. Substitutions are not authorized for 
Specification or Source Control Drawing items, except as permitted in Paragraph 
2 above. 


* * * * * . « 


5. During the life of this contract, the Contractor may submit value engineer- 
ing proposals on components (other than those covered in Paragraph 2 above) 
of the A/M37T-6 Engine Test Stand pursuant to the Scheduled Provision hereof 
entitled “Value Engineering.” Such proposals are encouraged; however, the 
numerous test waivers granted in this Exhibit are based on the results of past 
test programs which have proven the capability of the present A/M37T-6 design. 
The Contractor must consider in any such value engineering proposal the various 
possible costs associated with departure from a proven design, such as retesting 
under environmental or other preproduction tests, revisions to drawings and 
technical orders and establishment of new federal stock numbers. 


Pages 23 through 26 of the request for proposals contained a value 
engineering incentive clause as authorized by part 17, section I, of the 
Armed Services Procurement Regulation, which applied to cost reduc- 
tion proposals initiated and developed by the contractor for “changing 
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the drawings, designs, specifications, or other requirements” of the con- 
tract. Both exhibit “A” and the value engineering incentive clause 
were made a part of the contract awarded to the Space Corporation. 
Thus, all offerors were on actual notice that the successful offeror 
would be encouraged to develop and submit to the procurement agency 
cost reduction proposals which would involve changes in contract 
specifications, etc., including the elimination or modification of any re- 
quirement found to be in excess of actual needs. The application of 
value engineering to this procurement was in furtherance of the De- 
partment of Defense cost reduction program and Department of 
Defense Directive No. 5010.8 dated August 6, 1963. In our view, the 
value engineering incentive clause provides authority for permissive 
approved deviations from specifications, etc., after contract award to 
an offeror which was otherwise responsive to the requirements of the 
Government. While we would question whether contemplated value 
engineering proposals should be considered in the evaluation of a re- 
sponse to a request for proposals without giving the same opportunity 
to all competitively qualified offerors, it does not appear from the 
record before us that the Space Corporation offer deviated from the 
specifications or that contemplated value engineering proposals were 
considered in making the award. Rather, the record demonstrates 
that the award was made to the Space Corporation on the basis that its 
proposal conforming to the request was most advantageous to the 
Government, price and other factors considered. See paragraph 7 of 
the terms and conditions of the request for proposals, and 10 U.S.C. 
2304(g). 

It is conceded by the Air Force that the Space Corporation sub- 
mitted a value engineering change proposal on March 13, 1965, 
proposing a change from Performance Measurement Company non- 
substitution instrumentation to instrumentation of its own manufac- 
ture. This is clearly permitted under the terms of its contract. In this 
connection, the Air Force reported that: 

The Space Corp. contract specification calls for the furnishing of certain instru- 
ments manufactured by Performance Measurement Co. and Space Corp. submitted 
a value engineering change proposal dated 13 Mar 65, which proposes a change 
from the Performance Measurement Co. instruments to instruments manufac- 
tured by Space Corp. The Space Corp. instruments are the same as those used 
in the A/M37T-4 Engine Test Stands which are currently being delivered by 
Space Corp. under Contract AF 33(657)—13031. The VECP also proposes a 
change in the operator’s cab from the contract specification cab manufactured by 
Eckle Corp. to a cab to be manufactured by Space Corp. The A/M37T-4 instru- 
ments have undergone operational and environmental tests, and the test reports 
thereon were delivered to our project engineer on 22 Mar 65. If these tests show 
the A/M37T-4 instruments to be satisfactory, there is a potential VE savings of 
about $55,000 (the Government’s share) on the instant contract. Introduction of 
Space Corp. as a competitor to Performance Measurement Co. in the future re- 


placement spares procurements would also be valuable. Space, however, has 
delayed placing any order with Performance Measurement Co. and the Eckle Corp. 
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pending Contracting Officer’s action on the VECP, which may possibly jeopardize 
the contract delivery schedule in the event the value engineering change proposal 
is not approved. Ifthe VECP is accepted, Space Corp. can be ready, instrumenta- 
tion-wise, to commence preproduction tests within 90 days after VECP approval. 
The buying office sent Space a cure notice on 16 Mar 65, reminding them that de- 
laying to await evaluation of VECP’s is not permissible under the contract. * * * 

Prior to award, the buying office asked that the Facility Survey Team from the 
Dallas Contract Management District obtain Space’s plans for fabrication of the 
first several units as well as accomplishing the preproduction tests, and then re- 
quire Space to produce quotations or correspondence indicating a reasonable 
likelihood that they would have the twenty-five longest lead-time components. 
(ASD furnished this twenty-five item list, not Space). The survey first showed 
marginal areas, with regard to some components supplied by U.S. Motors, Eckle 
Corp. and Performance Measurement Co. Further investigation at the behest 
of the buying office brought out that Space Corp. had planned use of air freight 
and subcontractor overtime in these areas, and that air freight was contem- 
Plated on all components having over 90-day lead times. Space states that these 
costs are included in their proposal (and now contract) prices. 

From the foregoing, it appears evident that the award is not subject 
to legal objection by our Office. Whether the Space Corporation will 
perform the contract in a timely manner in accordance with its tech- 
nical terms and provisions are matters of contract administration for 
which the Air Force is solely responsible. Hence, we are not in a posi- 
tion to prejudge the contract performance; rather, our responsibility 
in the matters complained of is to determine whether, as a matter of 
law and regulation, the award was properly made. While we feel that 
the other issues raised by you do not go to the validity of the award, 
they are considered below. 

You state that negotiation authority utilized here was 10 U.S.C. 2304 
(a) (2), public exigency, and that only CompuDyne can meet the firm 
delivery date. The face sheet of the “Acceptance of Proposal” shows 
the negotiation authority used in this instance to have been “10 U.S.C. 
2304 (a) (17) and section 15 of the Small Business Act, P.L. 85-536.” 
As pointed out above, this was a small business restricted procurement. 
Under Armed Services Procurement Regulation (ASPR) 3-217.2, the 
authority in 10 U.S.C. 2304 (a) (17) is required to be utilized in the case 
of a total small business set-aside under section 15 of the Small Busi- 
ness Act, 15 U.S.C. 644. We are advised that the delivery schedule is 
firm, and that the Air Force reasonably expects the Space Corporation 
to meet the delivery schedule. 

The question raised as to the alleged restrictive character of the re- 
quest for proposals may be answered by reference to the fact that six 
proposals were received and evaluated with the result that award was 
made to the lowest responsive, responsible offeror. The fact that some 
components were specified on a nonsubstitution basis is not unusual, 
rather it is permitted by ASPR 1-1206.1(a) under circumstances such 
as were present here. Moreover, it would seem that the nonsubstitu- 
tion of certain components requirement was tempered to some extent 
by the value engineering incentive provision. 
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With reference to nonsubstitute control cab, we are advised that the 
Space Corporation had submitted a value engineering proposal but 
that such proposal was rejected with the result that a purchase order 
was issued by Space to the Eckle Corporation—the specified vendor— 
for delivery by June 15, 1965. Concerning the instrumentation re- 
quired to be procured from the Performance Measurements Company, 
we are advised that a value engineering proposal has been submitted 


by Space but that decision thereon has not been made (see the com- 
ment quoted above). 


Concerning the proprietary character of certain vendor items, the 
Air Force has advised that : 


The buying office has queried Performance Measurement Co. and Eckle Corp. 
as to whether they plan to use any CompuDyne-owned tooling to manufacture 
instruments and cabs for Space. Each firm assured that their quotations, with 
respect to both price and delivery, contemplated building another set of tooling 
and not using CompuDyne’s tooling. With regard to the proprietary aspects, 
CompuDyne’s contract under which they supplied the first 31 each A/M37T-6’s 
was an award under a MOAMA IFB. As such, the contract contained the Mar 
60 version of the Data clause prescribed at that time by ASPR 9203.1 and 
9-208.2; thus submission of any proprietary data was not required. The 
CompuDyne drawings show only limited information (such as envelope dimen- 
sions, mounting provisions, etc.) with respect to a number of components such 
as the Eckle cab and Performance Measurements. We assume these to be at 
least two of the alleged proprietary items; in fact, CompuDyne has admitted 
that they do not know, for instance, the exact construction details which give 
the Eckle cab its high acoustical protection for occupants of the cab. The 
Air Force contract with CompuDyne did not reserve the use of any proprietary 
vendor components to CompuDyne’s exclusive use. 


In commenting on your contention that the Air Force insisted at 
a bidders’ conference on November 16, 1964, that the test stands be 
furnished in the “exact configuration depicted on CompuDyne draw- 
ings without substitution” and that about $1 million was the added 
logistics cost to the Air Force if different test stands were to be pro- 
cured, the Air Force stated as follows: 

Basically no disagreement, except that the ‘“‘no substitution” pronouncements 
were tempered by the Value Engineering aspects. It was also stated that 
evaluation of Value Engineering proposals would probably be tempered by 
“real cost” considerations, particularly in the logistics area. Further, it was 
stated that SAAMA, not AFLAC, had computed the $1,000,000 real cost estimate. 


(This figure was neither accepted nor rejected by Hq AFLA, and it was based 


in large part on a real cost parameter of $1100 per new Federal Stock Number, 
which is now outmoded.) 


You further contend that the Air Force stated at the bidders’ 
conference that only CompuDyne could meet the initial deliveries to 
satisfy the Government’s urgent requirements and that, in order to 
stimulate competition, delivery schedule relief was extended to firms 
bidding on nonprequalified units in addition to the granting of waivers 
on preproduction testing, leaving intact however, the urgent require- 


ment for five units in May 1965. In reply to this, the Air Force has 
stated that : 
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CompuDyne has effectively rearranged, to their benefit, the statement made 
in the Bidders’ Conference. It was stated that (i) the Government believed 
(not “recognized”, but “believed”) that only CompuDyne could probably meet 
the 120 day schedule for the first five units; (ii) by close adherence to the 
CompuDyne configuration, the Government was willing to reduce preproduction 
testing to a bare minimum for new producers; (iii) the schedule for new pro- 
ducers would require delivery of preproduction unit by 1 May 65 (based on 
the then-predicted award date of 31 Dec 64) and commencement of deliveries 
in Jun 65 (based on successful preproduction testing) ; and (iv) Jun 65 was 
only one month behind the May 65 need date for the initial units. It was then 
re-emphasized that if the CompuDyne configuration were not used, full prepro- 
duction testing would be required, which would eliminate everyone but Compu- 
Dyne and would result in a sole source procurement. The purpose of this clarifi- 
cation during the Bidders’ Conference was to explain to Industry why the 
Government was using CompuDyne drawings and possibly eliminate protests. 


We understand that the Air Force will have about 24 days to review 
operational tests after completion of preproduction testing and that 
it expects to experience little or no difficulty with respect to Space 
meeting the delivery schedule. 

Respecting the problem of spare parts for the test stands that are 
in your possession which you allege will be wasted if “equal” com- 
ponents are utilized by Space, we understand that a large percentage 
of the components of the test stands being produced by Space will 
be identical with those used in the CompuDyne stands. Hence, the 
Air Force does not anticipate major interchangeability difficulties. 

In conclusion, it may be pointed out that “sole source” procurement 
under 10.U.S.C. 2304(a) (10) is significantly limited under the pro- 
curement regulations which emphasize the necessity for effective com- 
petition in negotiated procurements. ASPR 1-300.1, and 3-102(c). 

Upon review of the entire matter, we find no legal basis to disturb 
the award made to the Space Corporation. 


[B-144839] 


Family Allowances—Evacuation—Return to Other Than Continen- 
tal United States 


Dependents of members of the uniformed services who are evacuated from over- 
seas to the States of Hawaii and Alaska, or to the Panama Canal Zone, Puerto 
Rico, or a territory or possession of the United States may not be regarded as 
evacuated from “places outside to inside the United States” within the meaning 
of 37 U.S.C. 405a, as added by Public Law 89-26, which provides allowances for 
dependents evacuated from overseas, in view of the definition in paragraph 1150— 
16 of the Joint Travel Regulations that the term “United States,” for purposes 
of travel and transportation allowances, means “the 48 contiguous States and 
the District of Columbia,” and the legislative history of Public Law 89-26 indi- 
eating that Congress did not intend to change the longstanding definition of the 
term “United States,” a regulation to permit payment in such cases would not 
be proper. 
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Family Allowances—Evacuation—Return to Other Than Continen- 
tal United States 


Dependents of members of the uniformed services who are ordered evacuated 
from a foreign area for return to the United States but who choose to reside in 
a place outside the United States do not qualify for the special travel and trans- 
portation allowances provided by 37 U.S.C. 405a, as added by Public Law 89-26, 
for dependents evacuated to the “United States,” and, therefore, payment of an 
amount which would have been payable if the dependents had been evacuated to 
the United States is not authorized. 


To the Secretary of the Air Force, June 15, 1965: 


Reference is made to letter of May 18, 1965, from the Assistant Secre- 
tary of the Air Force requesting a decision on several questions in con- 
nection with the issuance of regulations to implement the provisions of 
H.R, 3043, 89th Congress (if and when enacted), which would amend 
Title 37 to authorize payment of special allowances to dependents of 
members of the uniformed services to offset expenses incident to their 
evacuation, and for other purposes. Since receipt of the Assistant 
Secretary’s letter, H.R. 3043 has become Public Law 89-26, approved 
May 22, 1965. The request for decision was assigned PDTATAC 
Control No. 65-18 by the Department of Defense, Per Diem, Travel 
and Transportation Allowance Committee. 

Public Law 89-26, approved May 22, 1965 (37 U.S.C. 405a), pro- 
vides, in pertinent part, as follows: 


(1) The following new section is inserted (in title 37) after section 405: 

§ 405a. Travel and transportation allowances: evacuation allowances. 

(a) Under regulations prescribed by the Secretaries concerned, when depen- 
dents of members of the uniformed services are ordered evacuated by competent 
authority from places outside the United States to places inside the United States, 
they may be authorized such allowances as the Secretary concerned determines 
necessary to offset the expenses incident to the evacuation. Allowances author- 
ized by this section are in addition to those authorized by any other section of this 
title. For the purposes of this section, a dependent “ordered evacuated by com- 
petent authority” includes— 

(1) a dependent, who is present at or in the vicinity of the member’s duty 
station when the evacuation of dependents is ordered by competent author- 
ity and who actually moves to an authorized safe haven designated by that 
authority, whether such safe haven is at or in the vicinity of the member’s 
duty station or elsewhere ; 

(2) a dependent who established a household at or in the vicinity of the 
member’s duty station but who is temporarily absent therefrom for any 
reason when evacuation of dependents is ordered by competent authority ; 
and 

(3) a dependent who was authorized to join the member and who 
departed from his former place of residence incident to joining the member 
but who, as a result of the evacuation of dependents, is diverted to a safe 
haven designated by competent authority or is authorized to travel to a 
place the dependent may designate, even though he was in the United States 
when the evacuation was ordered. 

(b) Under regulations prescribed by the Secretaries concerned, each member 
whose dependents are covered by subsection (a) of this section is entitled to have 
one motor vehicle owned by him and for his personal use, or the use of the 
dependents, transported at the expense of the United States to a designated 
place for the use of the dependents. When the dependents are permitted to rejoin 
the member, the vehicle may be transported at the expense of the United States 
to his permanent duty station. [Italics supplied.] 
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Section 2 of the act (37 U.S.C. 405a note) makes the law retroactive to 
February 1, 1965, and the benefits would terminate on June 30, 1966. 
The Assistant Secretary specifically refers to the language in sec- 
tion 1 of the bill—“* * * from places outside the United States to 
places inside the United States, * * *”—which was added by a Senate 
amendment, and he says the question arises whether the term “United 
States” as used in the bill includes, among other places, Hawaii and 
Alaska. The Assistant Secretary refers to the definition of “United 
States” as defined in paragraph 1150-16 of the Joint Travel Regula- 
tions, and in the light of such definition he says that in order to 
promulgate regulations permitting payments under the act for areas 
outside the “United States” as that term is defined in the Joint Travel 
Regulations, answers to the following questions are necessary : 

1. May the Secretaries of the uniformed services provide for the payment of 
the allowances provided by H.R. 3043 to dependents who are evacuated to the 
States of Hawaii and Alaska? 

2. May the Secretaries of the uniformed services provide for the payment of 
the allowances provided by H.R. 3043 to dependents who are evacuated to the 


Panama Canal Zone, Puerto Rico, or a territory or possession of the United 
States? 


3. May the Secretaries of the uniformed services provide for the payment of 
the allowances provided by H.R. 3043 to dependents who are ordered evacuated 
from a foreign area for return to the United States but who choose to reside in a 
place outside the United States rather than in the United States, if the amount 
payable is restricted to the cost which would have been payable if the dependents 
had been evacuated to the United States? 

H.R. 3043 as passed by the House of Representatives on February 10, 
1965, would have authorized the payment of the allowances when 
dependents are ordered evacuated by competent authority without 
regard to the place to which evacuated. At the request of the Depart- 
ment of Defense the Senate amended the House bill to include, among 
other things, dependents who were temporarily absent from, or were 
en route to, the member’s duty station at the time the evacuation was 
ordered. Also, the Senate Committee added language to the bill to 
limit the law’s application to evacuations “* * * from places outside 
the United States to places inside the United States, * * *.” The 
term “United States” as so used is not defined in the law and its legis- 
lative history contains no explanation of the reasons for the addition 
of the limiting language. 

While the term “United States” is defined in section 101(1) of 
Title 37, U.S. Code, in a geographic sense, to mean the States and the 
District of Columbia, paragraph 1150-16 of the Joint Travel Regula- 
tions defines the term “United States” for purposes of travel and 
transportation allowances, to “include the 48 contiguous states and the 
District of Columbia.” At least since April 1, 1951, the effective date 
of the Joint Travel Regulations, promulgated pursuant to section 303 
of the Career Compensation Act of 1949 (37 U.S.C. 253 (1958 Ed.)), 
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now codified in sections 404 through 411 of Title 37, U.S. Code, the law 
and the regulations have recognized Alaska, Hawaii, the Panama 
Canal Zone, Puerto Rico, or a territory or possession of the United 


States, as being places outside the United States for travel and trans- 
portation allowance purposes. See paragraphs 7101, 7104-6, 8301 
and 8304, Joint Travel Regulations, and sections 405 and 406(e) and 


(h) of Title 37. 
In decision of June 29, 1959, B—139624, copy enclosed, we considered, 


among other things the definition of the term “United States” as 
defined in paragraph 1150-16, Joint Travel Regulations, and the pro- 
visions of section 303(c) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 258(c) (1958 Ed.), and we held, citing 38 Comp. 
Gen. 447, that since no indication had been found of a legislative 
intent to abolish the existing differentiation between Alaska and the 
“48 States and the District of Columbia,” it was our view that section 
303(c) should continue to be applied as theretofore until such time as 
the Congress may expressly modify said section to prescribe a different 
method of application. See, also, the remark in decision of April 8, 
1964, B—153313, copy enclosed, to the effect that Alaska is not part of 
the United States within the meaning of the definition contained in 
paragraph 1150-16, Joint Travel Regulations, for travel and trans- 
portation allowance purposes. In that view of the law the current 
provisions of 37 U.S.C. 405 have been considered as authority for the 
payment to the members of the per diem and cost of living allowances 
provided for the area to which his dependents are evacuated when 
they are evacuated from an overseas area to a “safe haven” in another 
overseas area including Alaska and Hawaii. See paragraph 4306 of 
the Joint Travel Regulations. No such authority, however, existed for 
the payment of any evacuation allowances in the case of members 
evacuated to the United States as defined in paragraph 1150-16 of 
the Joint Travel Regulations and it is clear from the legislative history 
of Public Law 89-26, that its purpose was to authorize the allowances 
in such cases. In such circumstances and since we find nothing in the 
legislative history of the law which indicates that Congress intended 
to change the long standing view that Alaska and Hawaii are not part 
of the United States for travel and transportation allowance purposes, 
it is our view that generally dependents evacuated to Hawaii and 
Alaska or to the Panama Canal Zone, Puerto Rico, or an island 
territory or possession of the United States, are not evacuated “from 
places outside the United States to places inside the United States” 
for purposes of the special allowances authorized by Public Law 89-26. 
To hold otherwise would require an interpretation of the term “United 
States” as defined in paragraph 1150-16 of the Joint Travel Regula- 
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tions, as having a meaning different than that clearly contemplated for 
travel and transportation allowance purposes generally. Had Con- 


gress intended to include places other than the 48 contiguous States 
and the District of Columbia, we believe appropriate language would 
have been used. 


For the reasons stated, questions 1 and 2 are answered in the nega- 
tive, Since the law authorizes the special allowances only in the 
case of dependents evacuated to the United States, there would appear 
to be no basis for payment of the allowances in cases where dependents 
being evacuated to the United States choose to reside in a place outside 
the United States rather than in the United States. Question 3 is 


answered in the negative. 


[B-156058] 
Compensation—Wage Board Employees—Conversion to Classified 


Positions—Highest Previous Rate—Retroactive Salary Increase 
Effect 


When an appointing officer in the field service of a Federal agency who, 
authorized to apply the highest previous rate rule, on July 5, 1964, during the 
retroactive period of the Federal Employees Salary Act of 1964, 5 U.S.C. 1113(b), 
places wage board schedule employees earning $4,784 and promoted to positions 
under the Classification Act, at GS-3, rate 10, $4,900, the equivaient annual rate 
under the Federal Reform Act of 1962, as prescribed by the appropriate Civil 
Service Regulation, the actual rate falling between two rates, the employees are 
not entitled to the new rate 10, GS-3, $5,220, provided in the 1964 act, the fact 
that the $4,900 rate is the 10th step of GS-3 being but the consequence of the 
option chosen in the selection of a rate under the then current schedule, and no 
reemployment, transfer, reassignment, promotion, or demotion action occurring 
under which the officer could again exercise his discretion or select a different 
option, the equivalent rate under the new current schedule is $4,815. 


To the Chairman, United States Civil Service Commission, June 
15, 1965: 


Your letter of May 21, 1965, refers to the answer to the second 
question considered in our degision of February 26, 1965, B-156058, 
44 Comp. Gen. 518, concerning the rate allowable to employees pro- 
moted from positions under wage board schedules to positions under 
the Classification Act, during the retroactive period of the Federal 
Employees Salary Act of 1964, 78 Stat. 400, 5 U.S.C. 1113(b). 

In that decision we asked for an opportunity to consider specific 
factual situations before answering the second question there presented. 
Your letter of May 21, 1965, recites several such actual cases which 
with your comments thereon are quoted here as follows: 

The agency does not have a written policy or regulation which prescribes how 
the pay rate will be established when a wage board employee is moved into a 
position subject to the Classification Act. 


The agency says that, at the times in question, the appointing officers in the 
field used their own judgment in exercising procedural and regulatory options 
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permitted by the Commission, including pay-fixing determinations. (Until 
March 1, 1965, there was no formal issuance within the agency even setting forth 
this discretion, probably because of the originally small size of the organization 
in which word-of-mouth communications sufficed. ) 

Generally, these appointing officers applied the highest-previous-rate rule to 
the extent that seemed reasonable in the individual instance at the time, keeping 
the relation of the employee to other employees in mind. 

On July 5, 1964, one of the agency’s field installations moved six employees 
from Truck Driver (Messenger), WB-3, step 2 at $2.30 per hour ($4784 per 
annum) to Mail Clerk, GS-3, rate 10, at $4900 per annum. Following the 
approval of Public Law 88-426, with an effective date of July 5, 1964, their pay 
rate was adjusted to $5220 per annum, the new rate 10 for GS-3. 

It may be surmised that if the new pay rates had -actually been in effect 
at the time of the actions, the usual course of events or usual practice (as 
opposed to “policy” or “regulation”) might have led to the employees’ being 
placed at rate of $4815 per annum. However, the agency says: “* * * it would 
appear an inequity to reduce the pay of employees who have been continuously 
on the rolls and yet to permit persons to be reinstated at a higher pay rate, 
under the highest previous rate rule. Accordingly, it is requested that favor- 
able consideration be given to permit these employees to retain their present 
rate of pay.” 

The same question is asked with respect to an employee who was moved on 
August 2, 1964, from a WB-4 position at step 3, $2.55 per hour ($5304 per annum) 
to a position in GS-4, rate 9, $5335 per annum, and an employee who was 
moved on the same date from a WB-10 position at step 2, $3.18 an hour ($6614.40 
per annum) to a position in GS-7, rate 6, $6770 per annum. 


The question upon which a decision is asked is: 


* * * whether it was illegal for the agency to give certain employees the 
benefit of the 1964 general pay increase, by changing their rate of pay to the 
new rate of the step in the grade they were occupying when the pay increase was 
enacted, when they had been moved to their Classification Act positions from 
wage-board positions during the period covered by the retroactive provision of 
the pay increase act. 

The facts presented indicate that the appointing officers were au- 
thorized to and applied the highest previous rate rule, using various 
options under that rule to the extent that they appeared to be rea- 
sonable in individual cases. 

Your letter suggests that it may be surmised that if the General 
Schedule authorized by section 102(a) of Public Law 88-426, 78 Stat. 
400, actually had been in effect on July 5, 1965, and thereafter, the 
appointing officers would have exercised the same options that guided 
them in initially applying the highest previous rate under the former 
Schedule II. Concerning the first case mentioned in your letter you 
indicate that under this view the employee might have been placed in 
that step of grade GS-3, the rate of which is $4,815. Since from a 
practical aspect, it now may be impossible to determine precisely what 
options the appointing officer had in mind in fixing the rate under 
Schedule II, we will be guided by the surmise or assumption referred 
to immediately above in replying to the questions presented. 

Under the given assumption and the other citcumstances recited 
above the cases appear to fall within the purview of that part of sec- 
tion 531.203(d) (4) of the Civil Service Regulations, Federal Per- 


aes 
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sonnel Manual, Supplement No. 990-1, Part 531, ITI-122.01, which 
reads as follows: 

* * * If the highest previous rate was earned in a position not subject to the 
Classification Act, it is computed as follows: 

(i) The actual rate earned at the time of service computed on an annual 
basis is compared to the annual rates under the act as of the time of service 


to select an equivalent annual rate. * * * When the actual rate falls between 
two rates under the act, the higher rate is the equivalent annual rate. * * * 


In the first case the wage board hourly rate of $2.30 computed on 
an annual basis was found to be $4,784 per annum. So far as the 
records show the only annual rates in effect at the time of service 
were those contained in Schedule II of Public Law 87-793, 76 Stat. 
843. Under the Commission’s regulation the equivalent annual rate 
was the next higher rate in grade GS-3 or $4,900. Also, since the 
same schedule was then the current schedule no further adjustment 
was required under section 531.203 (d) (4) (ii) of the regulations. The 
fact that the $4,900 rate was the rate for the 10th step of the grade 
was merely a consequence of the option chosen and followed by the 
appointing officer in the selection of rate. The step determination 
as such involved no exercise of discretion on the part of the appoint- 
ing officer. 

With the enactment of the Federal Employees Salary Act of 1964, 78 
Stat. 400, the schedule under which the employees’ equivalent rates 
had been fixed was abolished, effective on the first day of the first pay 
period which began on or after July 1, 1964, and a new schedule was 
established. 

The appointing officer already had exercised his discretion in the 
selection of the option under which the highest previous rate rule 
would be applied to the case in question and there was no regulatory 
basis, i.e., no reemployment, transfer, reassignment, promotion or demo- 
tion action under which he could again exercise his discretion or select 
a different option. Neither is there a special statutory provision such 
as subsection 102(b)(6) of Public Law 88-426, 5 U.S.C. 1113 note, 
which would remove the case from the operation of our decision in 31 
Comp. Gen. 166. 

Therefore, in accordance with the surmise or assumption above 
stated, in computing the rate to which the employees were entitled 
under the General Schedule of Public Law 88-426, the appointing offi- 
cer again was required to apply that option which provides that when 
the actual rate (per hour rate converted to a per annum rate) falls be- 
tween two rates under the act in the grade in which he is placed, the 
higher rate is the equivalent rate. The equivalent rate under the new 
current schedule thus became $4,815, which is the only legal rate. See 
our answer to question 1, in decision of February 26, 1965, B—156058, to 
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which your letter refers, particularly our reference to the application 
of the rule in 38 Comp. Gen. 103. The question is answered 
accordingly. 

The cases presented in the next to last paragraph of your letter 
appear to be essentially the same and consequently would require the 
same answer. 


[B-156744] 


Transportation — Automobiles — Military Personnel — Restricted 
Station Status 

Upon reassignment under orders of members of the uniformed services from 
unrestricted duty areas in an accompanied status to restricted areas on a non- 
accompanied basis within an overseas command, the members although entitled 
under paragraph 7005-3 of the Joint Travel Regulations to the Transportation 
of dependents to a designated place, even though the dependents are not required 
to be moved, and under paragraph 8253-2.d to shipment of household goods to 
the same place, may not ship at Government expense a motor vehicle for the per- 
sonal use of dependents, the reassignment not coming within the unusual and 
emergency conditions contemplated by 37 U.S.C. 406(h), authorizing the return 
of dependents, baggage, household effects and a motor vehicle to the United 
States when orders have not been issued, or cannot be used; therefore, 10 U.S.C. 
2634 governing and limiting the shipment of a motor vehicle to a member’s new 
station, paragraph 7005 may not be amended to authorize transportation of a 
motor vehicle incident to the reassignment. 


To the Secretary of the Air Force, June 17, 1965: 


Further reference is made to letter dated April 30, 1965, from the 
Assistant Secretary of the Air Force requesting a decision whether 
the Joint Travel Regulations may be amended to provide that when 
transportation of dependents to a designated place is authorized under 
paragraph 7005-3 thereof, movement to the same place of one motor 
vehicle owned by the member may also be authorized at Government 
expense for his dependents’ personal use. The request was assigned 
PDTATAC Control No. 65-16 by the committee. 

The Assistant Secretary says it has been found necessary in recent 
months to reassign members from unrestricted to restricted areas with- 
in the overseas command. For example, a member currently on duty 
in an accompanied status at places such as Japan, Okinawa, Taiwan, 
the Philippines, or Hawaii, may be reassigned on a nonaccompanied 
basis to Vietnam thus making it necessary to move his dependents and 
household goods to a designated place pending his return to the United 
States for duty. Since the reassignment also makes it necessary for 
him to dispose of his privately owned vehicle, the Assistant Secretary 
questions whether the statutory authority contained in 37 U.S.C. 
406(h) as added by Public Law 88-431, approved August 14, 1964, 
will permit shipment of the vehicle at Government expense. He sug- 
gests that the nature of the assignment in these cases brings them with- 
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in the unusual and emergency conditions contemplated by 37 U.S.C. 
406(h) and that, therefore, it would be permissible to make a general 
finding under that law that the movement of the dependents, household 
goods, and motor vehicles is in the best interest of the Government and 
the member. 

Paragraph 7005-3 of the Joint Travel Regulations provides in sub- 
stance that when a member on duty outside the United States is trans- 
ferred or assigned by permanent change of station orders to a restricted 
area, he will be entitled to transportation of his dependents to a desig- 
nated place. Paragraph 8253-2.d of the regulations authorizes 
shipment of household goods to the same place. Such regulations, 
however, do not require the movement of dependents to any place; 
they may continue to reside at the old station or move as the member 
may elect. Under the provisions of section 2634 of Title 10, United 
States Code, when a member of an Armed Force is ordered to make a 
permanent change of station, a motor vehicle owned by him and for his 
personal use may be transported only to his new station at the expense 
of the United States. 

Section 406(h) of Title 37, United States Code, as added by Public 
Law 88-431 (78 Stat. 439) provides that in the case of a member who 
is serving at a station outside the United States or in Hawaii or Alaska, 
if the Secretary concerned determines it to be in the best interests of 
the member or his dependents and the United States, he may, when 
orders directing a permanent change of station have not been issued, 
or when they have been issued but cannot be used as authority for the 
transportation of dependents, baggage, and household effects, author- 
ize the movement of dependents, baggage, household effects, and a 
privately owned vehicle of military members from overseas areas to 
appropriate locations in the United States or its possessions. It 
further provides that the motor vehicle may be transported for the 
member’s or dependents’ personal use. 

Since, in the submitted cases, permanent change of station orders 
have been issued and such orders serve as authority for the transporta- 
tion of dependents, baggage and household effects, such cases do not 
come within the literal language of 37 U.S.C. 406(h). In the hearings 
(No. 10) before Subcommittee No. 1, Committee on Armed Services, 
House of Representatives, on H.R. 4739 which became 37 U.S.C. 
406(h), Major T. M. Twisdale, U.S. Army, testified in part (pages 3005 
and 3006) in explanation of the purpose of the legislation as follows: 

Under the present provisions of section 406(e) of title 37, United States Code, 
authority for advance return of dependents and household goods of members is 
limited to “unusual or emergency circumstances.” These limitations have been 
found undesirable, and too restrictive to meet the needs of the services. The 


advance return of dependents under circumstances which under present law and 
rulings of the Comptroller General may not be regarded as “unusual or emer- 
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gency” in nature is considered essential from the standpoint of the morale and 
welfare of members and their dependents. 

Unforeseen family problems, changes in a member’s status, and changing 
economic and political conditions in the various oversea areas at times require 
the advance return of dependents, household goods, and privately owned vehicles 
from an oversea area to the United States, as being in the best interest of the 
individual and the Government. Sueh instanees, however, often do not satisfy 
the “unusual or emergency circumstances” requirement of the present law. 
Dependents who are confronted with compelling personal problems for which 
advance return is not now authorized place an additional administrative burden 
on oversea commanders. Those dependents may also have an adverse effect on 
the sponsor’s performance of duty and the operational readiness of our combat 
forces. In certain instances in the past they have caused incidents prejudicial 
to the best interests of the United States. Examples of situations warranting 
advance return of dependents would include such compelling personal reasons 
as marital difficulties, extreme financial difficulties brought about by circum- 
stances such as confinement or reduction in grade of the member, which pre- 
clude the furnishing of adequate support for dependents, death or serious illness 
of close relatives, and other situations in which the appropriate commander 
determines that the best interests of the Government and the member or de- 
pendent will be served. It is normally best to permit, or if necessary require, 
these dependents to be returned to locations in the United States in advance of 
the return of the sponsors. 


. * - s * * * 


Upon the permanent change of station of a member from overseas to the 
United States present law authorized the return of a privately owned vehicle, 
however, there is no authority for its advance return. When dependents are 
returned in advance, an automobile for use by dependents in the United States 
would in most instances be a necessity. Authority for the advance return of 
a privately owned vehicle at the time dependents are returned is therefore 
considered necessary. 


Thus, as expressly provided by the law, it seems clear that 37 U.S.C. 
406(h) is intended to apply only to special circumstances (see para- 
graph 7103 of the Joint Travel Regulations) where the movement 
of the member is not involved or such movement does not give rise 
to any entitlement to transportation of dependents and household 
effects and the Government, not the member, makes the decision in 
such cases. 

Since the benefits of 37 U.S.C. 406(h) are expressly limited (and 
were intended to be limited) to cases where orders directing a change 
of permanent station have not been issued or, if issued, cannot serve 
as authority for the transportation of the member’s dependents, bag- 
gage, and household effects, and paragraph 7005 of the Joint Travel 
Regulations relates to cases in which permanent change of station 
orders providing authority for the transportation of the member’s 
dependents, baggage, and household effects have been issued, it is 
our view that 37 U.S.C. 406(h) affords no authority for the proposed 
change in the regulations. Any right to the transportation of a motor 
vehicle in such circumstances is governed by the provisions of 10 
U.S.C. 2634. Plainly such provisions do not authorize transportation 
of a member’s automobile to any place other than “to his new station.” 

Accordingly, the question presented is answered in the negative. 








*. 
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[B-155717] 


Transportation—Rates—Exclusive Use of Vehicle—Proof of 
Premium Service 


Where a motor carrier claiming premium service rates has not met the two 
conditions required by the appropriate tariff—a notation on the bill of lading 
indicating the shipper requested exclusive use of vehicle service and evidence 
that the carrier performed the service—the carrier having failed to establish 
performance of premium service from origin to destination, the rate allowable 
on the shipments transported by the carrier is the lower truckload charge and, 
although, the best evidence of actual performance of authorized exclusive-use 
services is a showing of a clear seal record on the bill of lading by proving the 
shipment was sealed at origin and that the seals were not broken upon arrival 
at destination, absent a clear seal record, such documentary evidence as will 
reasonably establish the furnishing of exclusive use of vehicle service will be 
considered to determine the entitlement of a carrier to the premium service 
rate. 


Transportation—Rates—Exclusive Use of Vehicle—Evidence 


In the absence of a clear seal record to establish that authorized exclusive- 
use service on Government shipments was performed, the primary documentary 
evidence that will be considered reasonable to establish the furnishing of pre- 
mium service is a certification on the bill of lading in accordance with adminis- 
trative regulations issued by the shipping agency, and copies of carrier’s records 
made contemporaneously with the shipment showing no other freight was trans- 
ported on the truck or trailer in which the shipment moved, or records prepared 
by carriers in their normal business—record manifests, trip tickets and reports, 
dispatch sheets, and other documents describing the cargo carried on the truck 
or trailer over the entire route of movement—and lacking primary evidence, 
secondary evidence, statements by persons having personal knowledge of the 
facts of a particular shipment, will be considered. 


To Guy H. Postell, June 18, 1965: 


In your letter of December 2, 1964, you question the determination 
by our Transportation Division as to overcharges collected by Termi- 
nal Transport Company, Inc., on 7 shipments of Government property 
transported on Government bills of lading from Luke Air Force Base, 
Arizona, to Opa-Locka Air Force Station, Florida (5 shipments), and 
Homestead Air Force Base, Florida (2 shipments), during October 
and November 1962. The freight charges were paid to Terminal 
Transport on its bill No. 675, our file TK—77528 (3 shipments), and bill 
No. 621, our file DOV 323960-12/62-A-621 (4 shipments). The 
carrier’s bills were paid upon presentation, prior to audit, pursuant 
to section 322 of the Transportation Act of 1940, as amended, 49 
U.S.C.A. 66. 

The Government bill of lading prepared for each shipment is routed 
“HOPPER/TRANSCON & NEC CONN” or “WESTWOOD/ 
T.I.M.E. & NEC CONN” and contains the notations “EXCLUSIVE 
USE OF VEHICLE REQUESTED” and “HI-SPEED TRANS- 
PORTATION REQUESTED.” The bills of lading do not show any 
information to the effect that the shipper obtained the exclusive use 
of the trailers from Luke Air Force Base to destination. 


794-032 O-66—53 
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For each shipment the carrier billed and collected the minimum 
charge for the exclusive use of a vehicle ($2,224.20), set forth in 
item No. 940 of Rocky Mountain Motor Tariff Bureau Transconti- 
nental Territorial Directory No. 20-D, MF-I.C.C. 132. Among other 
things, item No. 940 requires on the bill of lading a notation indicating 
that the shipper requests exclusive use of a vehicle; it also states 
that the carrier will furnish a vehicle which will be assigned to and 
exclusively used by the carrier for the transportation of a shipment. 

During the audit of the paid charges, our Transportation Division 
recognized that the exclusive use notation on each bill of lading com- 
plied with that required by item No. 940; however, in the absence 
of any evidence indicating that each trailer was exclusively used by 
the carriers for the transportation of each shipment from origin to 
destination, exception was taken to the assessment of charges on the 
basis of premium service. It was determined that less truckload 
charges were applicable on the 7 shipments and the carrier was noti- 
fied of an overcharge of $3,184.44 on bill No. 675, and $5,080.80 on bill 
No. 621. Later, in connection with the 3 shipments included on bill 
No. 675, it was learned from the shipper that each shipment moved 
in a fully loaded trailer. Relying on Curtis Lighting Co., Ine. v. 
Mid-States Freight Lines, Inc., 305 1.C.C. 576 (1958), our Transporta- 
tion Division determined that the lower truckload charge basis was 
applicable on the 3 shipments and notified the carrier of an additional 
overcharge of $53.76. 

In the absence of refund the overcharges on bill Nos. 675 and 621 
were collected by deduction (49 U.S.C.A. 66), and the carrier’s subse- 
quent claim for $3,184.44 (bill No. 675), was disallowed in our settle- 
ment certificate dated November 18, 1964. Before your letter no claim 
was presented for $5,080.80, the collected overcharge on bill No. 621, 
and the carrier has not refunded the additional overcharge of $53.76 
on bill No. 675. 

In your letter you urge in substance that exclusive use of vehicle 
charges should not be rendered inapplicable solely because the ship- 
ment occupied the full capacity of the vehicle. Subsequent to the 
audit action taken on bill No. 675, we abandoned the position that the 
Curtis Lighting case principle was applicable to fully loaded vehicles 
where the bill of lading indicates that exclusive use of vehicle was 
requested. 

Your second contention relates to the proof necessary to establish 
that the requested exclusive use of vehicle service was furnished. 
You state on page 6 of your letter that “in the situation here involved, 
the Government bills of lading show that exclusive use was requested 
by the Government; the freight bills show that exclusive use was 
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rendered ; and delivery receipts signed by Government representatives 
clearly indicate that exclusive use was rendered in the transportation 
of this traffic.” 

As indicated above, we are satisfied that the bills of lading show 
that exclusive use was requested by the Government; however, our 
record contains neither the freight bills nor the delivery receipts 
which we understand do not normally evidence the performance of the 
requested premium service from origin to destination. In this con- 
nection it may be said that the consignee, merely by accepting the 
shipment at destination, has no way of knowing whether or not the 
shipment was accorded exclusive use of the vehicle while en route 
from origin to destination. 

The general question as to whether or not a carrier must prove per- 
formance of exclusive use was considered in Pacific Intermountain 
Express Co. v. United States, Ct. Cl. No. 216-61, decided July 17, 1964, 
16 Federal Carrier Cases (CCH) 52, 214. In that case the court 
denied the carrier’s contention that the bills of lading, with the nota- 
tion “Exclusive Use of Vehicle Authorized” and completed with the 
execution of the consignee’s certificate of delivery on the Government 
bill of lading without qualification or exception by the Government’s 
agent, was sufficient to establish a prima facie claim to exclusive use of 
vehicle charges. See, also, in this connection, Garrett Freight Lines, 
Inc., v. United States, 236 F. Supp. 594, 596 (1964). 

Before we can conclude that a carrier is entitled to receive premium 
charges for exclusive use of a vehicle two conditions must be satisfied. 
First, there must be substantial compliance with the tariff or rate 
quotation requirements concerning annotation of the bills of lading. 
Campbell “66” Express, Inc. v. United States, 157 Ct. Cl. 365, 302 
F, 2d 270 (1962). And, second, there must be some evidence that 
exclusive use of vehicle service was, in fact, performed. Contrary to 
your view, that the Government should be required to show that ex- 
clusive use was not in fact performed, the burden is upon claimants to 
present evidence satisfactorily proving their claims and all matters 
incidental thereto and necessary to establish the clear legal liability of 
the United States and the claimant’s right to payment under the 
appropriations involved. United States v. New York, N.H. & H. R. 
Co., 355 U.S. 253 (1957); Benjamin Motor Express, Inc. v. United 
States, 251 F. 2d 547 (1958); 837 Comp. Gen. 535 (1958). Absent 
satisfactory evidence we have no authority to authorize payment of 
the premium charges. See Charles v. United States, 19 Ct. Cl. 316 
(1884) ; Longwill v. United States, 17 Ct. Cl. 288 (1881). 

The best evidence of the actual performance of authorized exclusive 
use services is a showing of a clear seal record on the bill of lading. 
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This can be done by proof that a shipment was sealed at. origin and 
that the seals were not broken when the shipment arrived at destina- 
tion. In the absence of a clear seal record we consider whatever docu- 
mentary evidence a carrier cares to submit which reasonably establishes 
that the premium service was furnished. For example, satisfactory 
evidence may take the form of a certification on the bill of lading in 
accordance with administrative regulations issued by the shipping 
agency, or of copies of carrier’s records made contemporaneously with 
the shipment showing that no other freight was transported on the 
truck or trailer in which the shipment moved. Also, various other 
records prepared by carriers in their normal business operations might 
contain sufficient pertinent information to satisfactorily establish the 
performance of the premium service. These records include road 
manifests, trip tickets and reports, dispatch sheets and other documents 
describing the cargo carried on the truck or trailer over the entire 
route of movement. 

In the absence of primary documentary evidence we will consider 
such secondary evidence as statements of persons having personal 
knowledge of the facts concerning the particular shipments. 

As evidence of the actual performance of the requested exclusive use 
service on the 3 shipments covered by carrier’s bill No. 675, Terminal] 
Transport Company submitted copies of its road manifests on the 3 
shipments showing that no other cargo was transported in the trailers 
from Terminal Transport’s interchange point, Atlanta, Georgia, to des- 
tination. These manifests also show that the trailers interchanged at 
Atlanta were the same trailers loaded at point of origin. The carrier 
also furnished copies of interoffice correspondence concerning the origin 
and connecting carriers which indicates that no other cargo was trans- 
ported in the vehicles en route to Atlanta. In these circumstances, we 


have concluded that the carrier has reasonably established the perform- 
ance of exclusive use in handling the shipments in question, and the 
claim for $3,184.44 on bill No. 675 will be allowed. 

The carrier has not submitted any evidence concerning the shipments 
covered by carrier’s bill No. 621, to establish the performance of exclu- 
sive use on the shipments included therein. If the carrier is able to 
furnish copies of carrier’s records made in the course of business at the 
time the shipments moved, or otherwise reasonably establishes that ex- 
clusive use of a vehicle was furnished for the entire freight movement 
from point of origin to destination, we will give further consideration 
to the carrier’s claims for additional charges based on the furnishing of 


exclusive use of vehicle services on the shipments covered by bill No. 
621. 
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In the circumstances, we are instructing our Transportation Division 
to disallow the claim of $5,080.80, on the 4 shipments included in car- 
rier’s bill No. 621, on the ground that the record contains no evidence 
that each trailer was exclusively used by the carriers for the transpor- 
tation of each shipment from origin to destination. Notice of settle- 
ment will reach the carrier in due course. 


[B-149239] 


Holidays—Outside Workweek—Other Than Monday Through 
Friday Workweeks 


Employees regularly scheduled to work Tuesday through Saturday, with “back to 
back” workweeks—10 duty days, 4 offdays—having for the week beginning 
February 14, 1965 worked Sunday through Thursday, the lieu holiday for Wash- 
ington’s Birthday, Monday, February 22, is the last workday, Thursday, February 
18, pursuant to 5 U.S.C. 87c(a) (2), which provides that the workday immediately 
preceding the regular weekly nonworkday is the designated day in lieu of the 
holiday for employees scheduled to work other than Monday through Friday, and 
Sunday not being a scheduled workday, excusing the employees Tuesday, Febru- 
ary 23, on the basis Sunday was in lieu of Saturday and Monday in lieu of Sunday 
was not authorized under section 4(b) of Executive Order No. 10358, and the 
employees having performed work on Thursday, February 18, are entitled to holi- 
day premium pay for that day and are chargeable with annual leave for absence 
on Tuesday, February 23. 


Holidays—Outside Workweek—Other Than Monday Through 
Friday Workweeks 


A probational employee working “back to back” workweeks with the regularly 
scheduled nonworkdays of Sunday and Monday whose last workday prior to 
Washington’s Birthday, Monday, February 22, 1965, was Thursday, February 18, 
pursuant to 5 U.S.C. 87c(a)(2) should have had that day designated in lieu of 
the holiday and having been erroneously excused on Tuesday, February 23, sec- 
tion 4(b) of Executive Order No. 10358 only permitting the designation of a day 
in lieu of a holiday when Sunday is a scheduled workday, the employee must be 


placed on leave without pay for the excused day when the office was not closed. 


To the Secretary of the Interior, June 21, 1965: 

By letter of May 25, 1965, the Assistant Secretary of the Interior 
presented for our decision five questions concerning the granting of 
time off for holidays occurring on nonworkdays, when the basic work- 


week is other than Monday through Friday. The questions are stated 


and answered hereafter. 

The Assistant Secretary’s letter shows one of your field installa- 
tions encountered a problem in identifying the holiday in lieu of Wash- 
ington’s Birthday, Monday, February 22, 1965, for a group of em- 


ployees whose scheduled workweek provided for Sunday and Monday 
off, with Tuesday through Saturday as workdays. The field official 


administratively determined that Sunday, February 21, was in lieu 
of Saturday, and that Monday, February 22, was in lieu of Sunday. 


Therefore, Tuesday, February 23, was designated as a holiday in lieu 
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of February 22, and the men were excused from work on that day. 
Reviewing officials at the next higher echelon ruled that the field official 
was in error. It was decided to treat the “previous” workday as the 
holiday and, since the men had worked, to pay them the holiday pre- 
mium for that day and to charge them annual leave for Tuesday, Febru- 
ary 23. The payroll was processed in accordance with that decision. 

The letter further discloses that the designation of a “lieu holiday” 
was further complicated by the fact that the employees are working 
“back to back” workweeks which provide 10 days on duty and 4 days 
off. Thus for the week beginning February 14, they worked Sunday 
through Thursday, with nonworkdays on Friday, February 19 and 
Saturday, February 20. This working arrangement is understood to 
be permanent. 

The questions referred to above relate primarily to the problem of 
determining whether February 18 or February 23 should be regarded 
as the employees’ holiday and incidentally whether the ruling in 37 
Comp. Gen. 554 still is controlling. 

For the administrative workweeks in which Sunday is scheduled as 
a workday it is required by section 4(b) of Executive Order No. 10358, 
dated June 9, 1952, that a day off in lieu thereof be designated. For 
those weeks in which Sunday is a nonworkday, no designated workday 
in lieu thereof is authorized. But if a holiday falls on such a Sunday 
(ie. a Sunday nonworkday) it is excluded’ from the lieu holidays 
provided by section 1(2) of Public Law 86-362, approved September 
22, 1959, 73 Stat. 643, 5 U.S.C. 87c(a) (2), and is observed by the em- 
ployee on the next following workday by virtue of section 4(a) of 
Executive Order No. 10358. If Monday be a nonworkday the holiday 
falling on the Sunday is observed on the following scheduled workday. 
See our decision B-123628, March 6, 1956. 

If, however, Sunday and Monday are nonworkdays and the holiday 
falls on Monday, as in the case presented, the scheduled workday next 
preceding the holiday is to be regarded as the employee’s holiday under 
Public Law 86-362. The course followed by the reviewing officials 
is therefore correct. 

The questions submitted are as follows: 


1. Was the original field official correct in designating February 23 as a holiday 
in lieu of February 22? 

2. If your answer to question 1 is affirmative, could the first field official also 
have chosen to designate February 18, the previous workday as a holiday in lieu 
February 22? 

3. If your answer to question 1 is affirmative, may the action taken by the 
reviewing office be permitted to stand, or will it be necessary to require repay- 
ment of the premium pay granted for February 18 and the restoration of annual 
leave charged for February 23? 

4. Assuming the action taken by the reviewing office designating February 18 
as the holiday was correct or permissible, was it also correct in its handling 
of the probational employee, or must this employee be placed on leave without 
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pay for February 23; or, in lieu thereof charged annual leave even though he 
has not completed 90 days in service? 

5. Assuming that your answers to questions i—4 above indicate that the finding 
in Decision B—134985 that an agency may designate a nonworkday in lieu of 
Sunday only when Sunday is included in the basic workweek, has been super- 
seded it would appear that the determination of in lieu holidays could be 
administratively determined by the agency for uniform application throughout 
the agency. Do you concur? 

In answer to question 1, since Sunday was in fact a nonworkday, 
Monday could not be regarded as the employee’s day off in lieu of 
Sunday. See 37 Comp. Gen. 554, which we still consider to be proper. 
The answer to this question is governed by the express language of 
section 1, clause 2 of Public Law 86-362 as follows: 

(2) If any such day shall occur on a regular weekly nonworkday of any 
officer or employee whose basic workweek is other than Monday through Friday 
[* * *] the workday immediately preceding such regular weekly nonworkday 
shall be held and considered to be a legal public holiday for such officer or 
employee in lieu of such day which so occurs on such regular weekly nonworkday. 
Accordingly this question is answered in the negative. 

In reply to question 2, and in view of the answer to question 1, it 
was required that February 18 be considered as the holiday. 

In answer to question 3, our answer to question 2 requires that we 
view the action taken by the reviewing officials as proper. Therefore, 
such action should not be disturbed. 

Responsive to question 4, since the action prescribed by the reviewing 
office is correct and since we understand that the office was not closed 
on February 23 because of the holiday there exists no legal basis for 
excusing the probational employee without loss of pay on February 23. 
Cf. 39 Comp. Gen. 393; id. 396. 

Regarding question 5, we are of the view that if by departmental 
or bureau regulation the first nonworkday in the administrative work- 
week is regarded as the day off in lieu of Sunday (except when 
Sunday is a nonworkday) uniformity in administration necessarily 
would be achieved. 


[B-155316] 


Property—Public—Private Use—Leases—Improvements by Lessee 


The restriction in section 6(d) of the District of Columbia Redevelopment Act 
of 1945 (D.C. Code 5-705(d)), prohibiting new construction or substantial 
remodeling of existing buildings having only a limited role, the avoidance of 
increasing acquisition costs to the District of Columbia Redevelopment Land 
Agency during the period from certification of the redevelopment plan to acqui- 
sition of the real property, the agency may after acquiring property increase 
rental charges to reflect the increased rental value of the property due to the 
improvements made by a tenant and allow a rental deduction for the amortization 
of the leasehold improvements made by the tenant. 
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To the Chairman, District of Columbia Redevelopment Land 
Agency, June 21, 1965: 


Further reference is made to the request of your former Executive 
Director, Mr. Phil A. Doyle, for our opinion on the propriety of a 
rental charge to the Flagship Restaurant while occupying premises 
belonging to the District of Columbia Redevelopment Land Agency, 
which charge reflected an allowance for the amortization of leasehold 
improvements made by the tenant. 

The District of Columbia Redevelopment Land Agency, a body 
corporate of perpetual duration, was established by the District of 
Columbia Redevelopment Act of 1945 (60 Stat. 790; D.C. Code section 
5-701 et seq), for the redevelopment of blighted areas in the District 
of Columbia and the prevention, reduction, or elimination of blighting 
factors. To achieve the objectives of the act the Agency was em- 
powered “to acquire and assemble real property by purchase, exchange, 
gift, dedication, or eminent domain, and including the power to rent, 
maintain, manage, operate, repair, clear, transfer, lease, and sell such 
real property * * *.” D.C. Redevelopment Act, section 5(a); D.C. 
Code, section 5-704 (a). 

The Flagship Restaurant is located on Maine Avenue, S.W., in an 
urban renewal project area. The premises presently occupied by the 
restaurant were originally three attached structures which, together 
with the land, were purchased by the Redevelopment Land Agency 
on December 27, 1957, for $188,500. Under the urban renewal plan 
the entire building is to be demolished and the land redeveloped. 

At the time of the Redevelopment Land Agency’s acquisition of the 
property, December 1957, one structure was occupied by the Flagship 
Restaurant, another by McCray Refrigeration Distributors, and the 
third by Miracle Car Wash, Inc. The occupants were permitted to 
remain on a month-to-month basis, each paying $300 a month rent 
except the car wash concern which paid $50 a month. Six months 
later, June 1958, the rent of McCray Refrigeration Distributors was 
reduced to $200 a month; a year and a half later, July 1959, the rent 
of Miracle Car Wash, Inc., was lowered to $15 a month. The Miracle 
Car Wash relinquished occupancy January 1960; the McCray 
Refrigeration Distributors vacated. on April 20, 1960. 

Effective April 30, 1960, the premises formerly occupied by the 
McCray Refrigeration Distributors were leased to the Flagship 
Restaurant on a month-to-month tenancy, at $15 a month “to control 
vandalism on adjoining business and for no other purposes whatso- 
ever.” On August 2, 1960, the Redevelopment Land Agency entered 
into an agreement with the Flagship Restaurant for the restaurant’s 
occupancy of all three premises for business use at the rental of 
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$533.50 per month, the period of occupancy to be from August 2, 1960, 
to July 31, 1961. Upon expiration of the occupancy agreement of 
August 2, 1960, a new agreement was executed continuing the Flag- 
ship’s occupancy on a month-to-month basis at the rate of $533.50 a 
month. 

While a lessee of the Redevelopment Land Agency, the Flagship 
Restaurant improved the leased property for utilization as a restau- 
rant. Improvements totaling $110,286.81 were charged on the books 
of the restaurant during the years 1959, 1960, and 1961. The Agency’s 
approval of the improvements was with the stipulation that they were 
to be made at the expense of the tenant. 

In March 1963, the monthly rental charge of $533.50 for the Flagship 
premises, appreciably lower than that for the Hogate Restaurant, also 
within the redevelopment area, was criticized during a hearing before 
Subcommittee 4 of the House Committee on the District of Columbia. 
As a result the Redevelopment Land Agency redetermined the rent of 
the Flagship Restaurant. In a letter dated August 15, 1963, to the 
restaurant, the Executive Director of the Redevelopment Land Agency 
explained that after thorough study the conclusion had been reached 
that an equitable rental was $25,000 a year, or $2,083.33 a month, and 
that on the basis of that charge the rent of the Flagship would be 
recomputed from August 2, 1960, the date of the Flagship’s expansion 
to all three premises. However, amortization of the cost of the lease- 
hold improvements was to be permitted over a period of seven years, 
from January 1, 1958, when the Redevelopment Land Agency acquired 
the property, to December 31, 1964, the end of the seven year period. 
The Flagship Restaurant having apparently agreed to this arrange- 
ment paid the Redevelopment Land Agency an additional sum of 
$8,891.47 for the period August 1960 through August 1963, entered 
into a month-to-month lease, effective September 1, 1963, for the pay- 
ment of $773.81 a month ($2,083.33 less $1,309.52, leasehold improve- 
ment amortization allowance), and subsequently accepted its current 
month-to-month lease, effective January 1, 1965, for the payment of 
$2,083.33 a month. 

The submission of the Executive Director, as he pointed out in an 
enclosure, involved an underlying question of whether subsection 6(d) 
of the District of Columbia Redevelopment Act of 1945 (D.C. Code 
5-705(d)) was applicable to preclude substantial remodeling by a 
tenant after acquisition of the property by the Redevelopment Land 
Agency. The subsection provides as follows: 

After a project area redevelopment plan shall have been adopted by the Plan- 
ning Commission and approved by the District Commissioners, the Planning 


Commission shall forthwith certify said plan to the Agency, whereupon said 
Agency shall proceed to the exercise of the powers granted to it in this Act for 
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the acquisition and assembly of the real property of the area. Following such 
certification, no new construction shall be authorized by the District Commission- 
ers in such area, including substantial remodeling or conversion or rebuilding, 
enlargement or extension or major structural improvements on existing build- 
ings, but not including ordinary maintenance or remodeling or changes necessary 
to continue the occupancy. 

The question of the applicability of subsection 6(d) after property 
is required by the Redevelopment Land Agency has been considered 
by the District of Columbia. In a recent opinion of the Corporation 
Counsel of the District of Columbia, submitted to the Board of Com- 
missioners on June 3, 1965, it was concluded that the restriction con- 
tained in subsection 6(d) with respect to new construction or substan- 
tial remodeling of existing buildings was not applicable after acquisi- 
tion of the property by the Redevelopment Land Agency, that it 
applied only for the period from certification of the redevelopment 
plan to acquisition of the real property by the Redevelopment Land 


Agency. The opinion states: 

It is obvious that a literal application of this language [referring to the restrict- 
tion in subsection 6(d) ; D.C. Code, section 5-705(d)] would produce an absurd 
result. As written, the prohibition is without limitation in time and would there- 
fore totally defeat the purpose of the Act. * * * 

7 * a * * * - 


When the scheme of the Act is considered, the purpose of Section 5-705(d) is 
clear. A plan for redevelopment of an area is approved, after which the Rede- 
velopment Land Agency acquires property therein which it later sells or leases 
for development in accordance with the plan. Obviously, if property owners 
were permitted to make substantial improvements to their property between the 
time a plan is approved and the time the property is acquired by the Agency, 
acquisition costs would be increased. Section 5-705(d) was designed to preclude 
such a result. It appears equally obvious that, after the Agency has acquired 
the land, this section serves no purpose. If it remained in effect, the Agency 
would never be able to dispose of acquired property because no purchaser or 
lessee could improve it. Accordingly, it is my view that the restrictions con- 
tained in Section 5-705(d) do not apply to land which has been acquired by the 
Redevelopment Land Agency. 

You are advised we concur in the foregoing construction of subsec- 
tion 6(d) which views the restriction therein as having a limited role, 
the avoidance of increased acquisition costs, and thus inapplicable after 
acquisition of the property by the Redevelopment Land Agency. Our 
review of the District of Columbia Redevelopment Act and its legisla- 
tive history does not disclose a broader legislative purpose. 

The question primarily submitted to us by the former Executive 
Director is the propriety of allowing, as in the case of the Flagship 
Restaurant, a rental deduction in amortization of the costs incurred 
by a tenant for substantial improvements which increase the rental 
value of the property. We understand the question was submitted for 
future guidance in the event subsection 6(d) of the District of Colum- 
bia Redevelopment Act is determined not to preclude substantial im- 


provements by a tenant after acquisition of property by the 
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Redevelopment Land Agency. The likelihood, however, of similar 
cases of substantial remodeling by a tenant appears remote. 

The determination of a reasonable rental charge for use of property 
acquired by the Redevelopment Land Agency is essentially an admin- 
istrative matter. The specific question presented is one of administra- 
tive discretion, whether the Agency in taking cognizance of increased 
rental value due to improvements by a tenant may allow for the costs 
incurred. We are of the opinion that to the extent tenant improve- 
ments increase property value and are reflected in rental charges, 
amortization of the costs of the improvements would be a proper exer- 
cise of administrative discretion. 


[B-156062] 


Trailer Allowances—Military Personnel—Election of Allowance— 
Break-Down, Etc., of Trailer 


When a member of the uniformed services tows his house trailer or arranges 
to have it moved by commercial carrier, electing the trailer allowance authorized 
by 37 U.S.C. 409 in lieu of household effects shipment and dislocation allowance, 
and delivery of the trailer is precluded by breakdown or damage en route in cir- 
cumstances beyond his control, the member’s entitlement to reimbursement on a 
trailer allowance basis continues even though the household effects are shipped 
to the new station, and the Joint Travel Regulations may be amended to author- 
ize the payment of a trailer allowance for the distance the trailer was hauled, 
limited in the case of the commercial carrier to the charges incurred by the mem- 
ber, plus reimbursement for the cost of transporting the household effects, the 
total cost not to exceed the trailer allowance payable had the trailer reached 
destination, and where the trailer is shipped under a Government bill of lading, 
household effects reimbursement is limited to the amount of the trailer allowance 
to destination, less the cost to the Government to haul the trailer to the break- 
down point, and a trailer allowance, in effect, having been paid, no dislocation 
allowance is authorized. 


Trailer Allowances—Military Personnel—Election of Allowance— 
Break-Down, Etc., of Trailer 


The liability of the Government to a carrier for transportation charges to move 
the house trailer of a member of the uniformed services incident to a change of 
duty station when delivery is unaccomplished because of damage to the trailer 
en route depends on the application of the terms of the line haul contract to the 
particular facts involved, and conceivably the result could be different when the 
damage occurs due to an act of God or due to negligence on the part of the 
member or the Government. 


To the Secretary of the Air Force, June 21, 1965: 


Further reference is made to letter dated January 15, 1965, from the 
Assistant Secretary of the Air Force requesting an advance decision 
on certain questions pertaining to a proposed amendment to the Joint 
Travel Regulations to prescribe entitlement to shipment of household 
goods, and dislocation allowance where applicable, for members of the 
uniformed services when the member initially elects trailer allowances 
but delivery of his house trailer at destination is precluded by break- 
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down or damage to the trailer while en route. The request was as- 
signed Control No. 65-3 by the Department of Defense Per Diem, 
Travel and-Transportation Allowance Committee. 

In the letter it is stated that under the proposal a member would be 
entitled to trailer allowances to the place at which the breakdown or 
damage to the trailer was incurred, and to shipment of the household 
goods contained in the house trailer from such place to the new sta- 
tion, or other authorized place. Apparently it is contemplated that 
such authority would be limited to cases in which the movement is by 
the member at personal expense or under his own arrangement. with a 
commercial transporter. In cases where the house trailer is trans- 
ported by a commercial carrier under Government bill of lading and 
the carrier is not entitled to payment for transportation to the place 
of breakdown or damage, the member would be authorized shipment 
of household goods, and dislocation allowance, if applicable, to which 
otherwise entitled. Shipment of household goods in such cases would 
preclude entitlement to any trailer allowance even though a replace- 
ment trailer is delivered to the member’s new station. 

The questions are as follows: 

a. Is a carrier entitled to payment for transport services incident to movement 
of a house trailer if the trailer is undeliverable because of damage sustained en 
route? 

b. If the answer to the above question is in the negative, may the Joint Travel 
Regulations of the Uniformed Services be amended to provide that, under such 
conditions, the member would not forfeit his right to shipment of household 
goods and payment of dislocation allowance, if applicable? 

ec. If your decision relative to a above is that the carrier is entitled to payment 
of transportation but only to the point of damage or destruction, could the JTR 
be amended to provide for an entitlement to shipment of personal property and 


dislocation allowance (if applicable) from the point of destruction to ultimate 
destination? 


d. If your decision relative to a above is in the negative, is the carrier required 
to release the personal property being moved as contents of the trailer to an agent 
of the Government? 

e. If damage was incurred as a result of structural weakness and through no 
fault of the carrier, can the carrier be paid for transportation to the point of 
breakdown and the member still be entitled to movement of personal property 
from that point to ultimate destination? 

The problem to which your questions are directed as we understand 
it is what trailer allowance and household effects shipment rights may 
be authorized for a member who has claimed trailer allowance in lieu 
of shipment of household effects and dislocation allowance but de- 
livery of his house trailer at destination cannot be made because of 
breakdown, damage or destruction en route. 

The pertinent statute, 37 U.S.C. 409, provides that under regula- 
tions prescribed by the Secretaries concerned, and in lieu of transpor- 
tation of baggage and household effects or payment of dislocation 
allowance, a member of the uniformed services, or in the case of his 


death his dependent, who would otherwise be entitled to transporta- 
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tion of baggage and household goods may transport a house trailer or 
mobile dwelling within the continental United States, within Alaska, 
or between the continental United States and Alaska, for use as a 
residence. 

The legislative history of the trailer allowance provisions shows the 
primary purpose for their enactment was to authorize the Secretaries 
to prescribe appropriate regulations to provide a mileage allowance 
to a member who transports his trailer for use as a residence in lieu of 
shipping his household goods and payment of authorized dislocation 
allowance. See S. Rept. No. 125, 84th Congress, 1st session, to accom- 
pany H.R. 4720, which became the Career Incentive Act of 1955, 37 
U.S.C. 232 note. These regulations, Chapter 10 of the Joint Travel 
Regulations, declare (paragraph 10000) that the purpose of the chap- 
ter is to provide trailer allowance for transportation of a house trailer 
within the United States, within Alaska, and between the United 
States and Alaska, for use as a residence. Paragraph 10002 of the 
regulations provides that any member of the uniformed services (ex- 
cept aviation cadets) who would otherwise be entitled to have his 
household goods transported at Government expense under the provi- 
sions of the regulations is entitled to trailer allowance as set forth in 
Chapter 10 provided that the trailer is transported for use as a resi- 
dence at destination and that the member elects trailer allowance in lieu 
of both dislocation allowance if eligible therefor, and transportation of 
baggage and household effects. It further provides that where a re- 
placement house trailer is acquired by a member because of the total or 
substantial destruction of his house trailer by fire, accident, act of God, 
etc., or because the house trailer has become inadequate, worn-out, 
dangerous, or otherwise unserviceable through normal use and wear, 
the entitlement established by paragraph 10002 shall be extended to 
the bona fide replacement acquired subsequent to the effective date of 
the permanent change of station orders and prior to the delivery of 
the original house trailer at the authorized destination. 

The statute does not specifically cover the situation here involved. 
However, we find nothing in the law or its legistative history to indi- 
cate that a member whose trailer is destroyed en route to his new 
station is to be deprived of all permanent change of station household 
effects and trailer movement benefits. 

In our decision in 39 Comp. Gen. 40, we considered the somewhat 
similar situation of a civilian employee who commenced travel to a 
new permanent duty station by privately owned automobile and who 
towed a house trailer loaded with household goods and personal 
effects. Because of repeated breakdowns en route he was required 
to turn the household goods and personal effects over to a commer- 
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cial trucking firm for the balance of the trip. We held there, that 
since the necessity for hire of a common carrier to move the house- 
hold goods from a place en route to destination arose because of cir- 
cumstances beyond the control of the employee, and since the trailer 
was actually towed to the employee’s new duty station to be used for 
dwelling purposes, that the employee could be paid a commuted allow- 
ance for transportation of his effects for the distance to the new sta- 
tion, if administratively approved, and mileage for the distance the 
trailer was hauled, provided that the total amount does not exceed 
the mileage which would have been payable for transportation of the 
trailer by commercial hauler between the same points. See 41 Comp. 
Gen. 811. 

We believe the broad purpose of the law authorizing for members 
of the uniformed services either trailer allowance or transportation of 
baggage and household effects and payment of dislocation allowance 
would be served by applying in cases of this nature the rationale of 
39 Comp. Gen. 40, involving the somewhat similar civilian employee 
trailer allowance provisions. Under the rationale of that decision 
entitlement to reimbursement on a trailer allowance basis continues 
even though it ultimately becomes necessary to ship the household 
effects to the new station. Therefore, we would not object to an amend- 
ment to the Joint Travel Regulations which would provide that a 
member who has elected trailer allowance, who tows the trailer him- 
self or contracts personally with a commercial carrier for movement 
of his trailer, and who, because of damage to the trailer en route, 
in circumstances beyond his control, turns his household goods and 
personal effects over to a commercial carrier 'to be moved to his duty 
station, may be paid trailer allowance for the transportation of the 
trailer for the distance the trailer was hauled, limited, in the case of 
a commercial carrier, to the charges actually incurred by the member, 
plus reimbursement for the cost of transporting his household effects 
subject to the limitation that the total payment in such cases should 
not exceed the cost to the Government for trailer allowance if the 
trailer had been hauled the entire distance by commercial carrier. In 
cases where the house trailer is transported by a commercial carrier 
under Government bill of lading and breakdown occurs en route 
reimbursement of the cost of shipping household effects may not exceed 
the amount of trailer allowance which would have been payable if the 
trailer had been delivered at destination, less the cost, if any, to the 
Government for transportation of the trailer to the point of break- 
down. Since in all the foregoing cases trailer allowance would, 
in effect, be paid, there would be no authority for payment of disloca- 
tion allowance in any of such cases. 
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No general answer may be given to question a, concerning the lia- 
bility of the Government for transportation charges if the house 
trailer is undeliverable because of damage en route. Each such in- 
dividual case necessarily would have to be decided by the application 
of the terms of the line haul contract to the particular facts involved. 
In this connection your attention is invited to the opinion of the 
Court of Claims in the case of National Trailer Conwoy, Inc. v. The 
United States, decided May 14, 1965, Ct. Cl. No. 51-64. Conceivably 
the result could be different if the damage is the result of an act of 
God or of negligence on the part of the member or of the Government. 
In view, however, of the conclusion reached herein, specific answers to 
the various questions asked by the Assistant Secretary as they relate 
to rights of the carrier or condition entitlement to trailer allowance 
on such rights do not appear to be required at this time. 


[B-156554] 


Pay—Service Credits—Temporary Disability Retired List 


A chief warrant officer retired under 10 U.S.C. 1293, effective November 30, 1961, 
after having been on the temporary disability retired list for approximately 3 
years until found physically fit and recalled to active duty may be credited for 
the period of inactive status on the temporary disability retired list as well 
as the subsequent period of active service to give him over 30 years of creditable 
cumulative service for the computation of his retired pay, the fact that his 
retirement. under section 1293 was not for physical disability does not preclude 
credit for the inactive period on the temporary disability retired list for basic 
pay purposes, section 202(b) of the Career Compensation Act of 1949, 37 U.S.C. 
233(b) (1952 Ed.), only prohibiting the use of such inactive time to increase 
retired pay while on a retired list, on a temporary disability retired list, or in 
a retired status, and the member having acquired a “new” retired status pur- 
suant to 10 U.S.C. 1293, use of the inactive time he spent on the temporary dis- 
ability retired list in computing his retired pay from December'1, 1961, will 
not result in an increase in retired pay within the meaning of section 202(b). 


To N. R. Breningstall, Department of the Air Force, June 22, 1965: 


Further reference is made to your letter of March 22, 1965, and en- 
closures, requesting decision concerning the proper basis on which 
to compute the retired pay of Chief Warrant Officer (W-4) Donald Z. 
Team, 951233E, incident to his retirement effective December 1, 1961, 
under the provisions of 10 U.S.C. 1293. Your request was assigned No. 
DO-AE-842 by the Department of Defense Military Pay and Allow- 
ance Committee. 

The statements contained in your letter and the enclosures received 
therewith disclose that when Mr. Team was placed on the temporary 
disability retired list in accordance with the provisions of 10 U.S.C. 
1202 and 1372 effective August 26, 1958 (the preceding day, August 25, 
1958, was a day of active duty), he had completed 29 years and 3 
months of active service. Approximately 3 years later, upon a deter- 
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mination under the provisions of 10 U.S.C. 1210(f) that he was physi- 
cally fit and as provided in 10 U.S.C. 1211(a) (2), Mr. Team, with his 
consent, was recalled to active duty effective August 1, 1961. On No- 
vember 14, 1961, he was reappointed to the permanent grade of chief 
warrant officer (W-4) in the Regular Air Force as provided in 10 
U.S.C. 1211(a) (2). 

Paragraph 1, Department of the Air Force Special Order No. 
AB-10371 dated November 29, 1961, in pertinent part provided that: 

CWO, W4 DONALD Z TEAM, 951233E is relieved from assignment * * * and 
retired per sec 1293, Title 10, USC effective 30 Nov 61, * * *. Authorized retired 


pay per sec 1401, Title 10, USC. Active service for retirement: 29 years, 7 
months; service for basic pay: 32 years, 6 months, 5 days * * *. 


Section 1293, Title 10, U.S. Code, (1958 Ed.) (in effect in Novem- 
ber 1961) provided that the Secretary concerned— 
* * * may, upon the warrant officer’s request, retire a warrant officer of any 


armed force under his jurisdiction who had at least 20 years of active service 
that could be credited to him under section 311 of title 37 [1958 ed.]. 


A warrant officer retired in accordance with the provisions of 10 


U.S.C. 1293 is entitled to compute his monthly retired pay as pre- 
scribed in formula No. 4, section 1401, Title 10, U.S. Code, on the 
basis of the monthly basic pay of the warrant officer grade as therein 
prescribed multiplied by 21% percent times the number of years of serv- 
ice creditable to him under section 1405, Title 10, U.S. Code. Since 


Mr. Team had over 20 years of active service he was eligible for retire- 
ment on December 1, 1961, under the provisions of 10 U.S.C. 1293 
and in accordance with the provisions of formula No. 4 of section 1401 
he became entitled to receive retired pay effective December 1, 1961, 
at the monthly rate of $446.25 computed on the basis of the monthly 
active duty basic pay ($595) of a chief warrant officer, W-4, with 
over 30 years of creditable cumulative service (see 37 U.S.C. 233(b), 
(1958 Ed.) ), multiplied by 75 percent (29 years and 7 months of active 
service creditable under 10 U.S.C. 1405 converted to 30 years times 214 
percent). 

At issue is the question whether in determining the rate of the basic 
pay to be used in computing Mr. Team’s retired pay effective from 
December 1, 1961, incident to his retirement under authority of 10 
U.S.C. 1293, he is entitled to be credited with the period August 26, 
1958, to July 31, 1961, inclusive, 2 years, 11 months and 5 days, while 
he was in an inactive status on the temporary disability retired list. 
Crediting the period that he was inactive on the temporary disability 
retired list gives him over 30 years of creditable cumulative service and 
without credit for that period his retired pay would be computed on 
the pay of a member with over 26 but not over 30 years of creditable 
cumulative service. Doubt in the matter appears to have arisen under 
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the view that, since Mr. Team’s retirement on December 1, 1961, was 
not by reason of physical disability, credit for the inactive period of 
time he was on the temporary disability retired list is precluded by the 
conclusions reached in decisions of this Office dated July 17, 1957, 
B-131700, 37 Comp. Gen. 31 and December 29, 1960, B—144464, 40 
Comp. Gen. 387. 

Neither one of the two decisions referred to applies in Mr. Team’s 
situation. The decision of July 17, 1957, relates to those members of 
the uniformed services “who, after retirement for physical disability, 
are recalled to active duty and subsequently returned to an inactive 
duty status” on the retired list and the decision of December 29, 1960, 
involves a Coast Guard officer who was retired for physical disability 
on June 1, 1946, remaining inactive on the retired list through Febru- 
ary 1,1951. That officer was recalled to active duty effective Febru- 
ary 2, 1951, and on August 1, 1960, he reverted to an inactive status on 
the retired list. It will be noted, and we emphasize this point, that 
in each of the above-mentioned cases, the individual concerned reverted 
to the same “retired” status from which he had been recalled to active 
duty. The facts in Mr. Team’s case differ in this respect. 

In decision of November 28, 1956, B—129541, 36 Comp. Gen. 431, 
there was considered the case of an enlisted man who had been placed 
on the temporary disability retired list effective January 1, 1952, and 
removed from that list by discharge from the service on November 30, 
1953. He reenlisted in the Regular Air Force on June 15, 1955, and 
served on active duty through July 31, 1956, when he was again placed 
on the temporary disability retired list effective August 1, 1956. One 
of the questions presented for decision in that case was whether the 
time he had spent on the temporary disability retired list from Janu- 
ary 1, 1952, to November 30, 1953, inclusive, could be included together 
with his subsequent period of active service in computing the amount 
of his retired pay commencing August 1, 1956. 

In answering that question in the affirmative it was held that the 
time previously spent on the temporary disability retired list could be 
included in computing such retired pay since section 202(b) of the 
Career Compensation Act of 1949, ch. 681, 63 Stat. 808, 37 U.S.C. 
233(b) (1952 Ed.), authorized the accrual of additional service credit 
for basic pay purposes for periods while on such list. It was explained 
that while the proviso in that section did not permit the use of such 
inactive service credit to increase retired way, disability retirement 
pay, retirement pay or retainer pay while on a retired list, on a tem- 
porary disability retired list or in a retired status, such proviso “is be- 
lieved to refer to members who have been retired and are in receipt 
of retired or retirement pay and thus have a pay to which the prohi- 


754-032 O-66—54 








816 DECISIONS OF THE COMPTROLLER GENERAL [44 


bition against an ‘increase’ may apply.” Consequently, it was con- 
cluded that although the individual there concerned had received dis- 
ability retirement pay for a time (January 1, 1952, to November 30, 
1953, inclusive) the counting of such time in computing the amount of 
retired pay due him from August 1, 1956, “will not result in any ‘in- 
crease’ in retired pay ‘while on’ a retired list or temporary disability 
retired list, within the meaning of section 202(b) of the Career Com- 
pensation Act.” Compare decision of September 23, 1959, B-140388, 
39 Comp. Gen. 213. 

Mr. Team’s retired status on-the temporary disability retired list 
was terminated prior to December 1, 1961, when, in accordance with 
the provisions of 10 U.S.C. 1293, he acquired a “new” retired status. 
Hence the crediting of the inactive period of time that he spent on 
the temporary disability retired list (August 26, 1958, to July 31, 
1961, inclusive) in computing his retired pay effective from December 
1, 1961, will not result in any increase in his retired pay “while on a 
retired list, on a temporary disability retired list, [or] in a retired 
status,” within the meaning of section 202(b) of the 1949 law in effect 
on December 1, 1961. Accordingly, payment on the voucher stated 
in favor of Mr. Team (and returned herewith) is proper, if otherwise 
correct. A copy of this decision should be attached to the voucher or 
a citation thereto placed thereon. 


[B-156701] 


Taxes—State—Government Immunity—Tax Clause in Contract 
Effect 


The fact that a Government contractor is not liable pursuant to 189 A. 2d 107 
for the sales and use taxes on purchases made in the performance of a Govern- 
ment contract does not entitle the Government to the tax under a contract con- 
taining a tax clause providing for the adjustment of the contract price for State 
and local taxes levied on or measured by the contract or sales price of the serv- 
ices or completed supplies furnished under the contract, the tax the contractor 
no longer is obliged to pay being the tax imposed on the materials incorporated 
into the Government construction project rather than on the sales price of the 
completed project and, therefore, the contractor is not required to make a price 
adjustment to cover his exemption from the taxes imposed on the purchases 
made incident to contract performance. 


To Richard F. Noyes, Department of the Army, June 22, 1965: 


By second indorsement dated May 3, 1965, the Commander, Finance 
Center, United States Army, Indianapolis, Indiana, forwarded your 
letter of February 17, 1965, with enclosures, submitting for advance 
decision as to propriety of payment, a voucher in the amount of $2,000 
in favor of the Security Construction Co., without deducting there- 
from Maryland sales and use tax refunds obtained by, or not paid by, 
the contractor. 
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On March 19, 1963, in Comptroller of Treas. v. Pitisburgh-Des 
Moines St. Co., 189 A. 2d 107, the Court of Appeals of Maryland held— 
for the reasons set forth therein—that the Maryland sales tax was not 
applicable to contractors who had contracts with the United States 
in connection with purchases incident to the Government contracts. 
Accordingly, your office directed the contractor involved here to file 
an application with the State of Maryland to obtain a refund of the 
sales and use taxes due the contractor in light of the court decision. 

You request a decision as to whether a deduction for the amount 
of the Maryland sales and use taxes included in Contract DA-49-080- 
ENG-4832 should be made from the voucher prior to certification and 
payment. In other words your question concerns not only refunds 
of Maryland sales and use taxes obtained by the contractor but Mary- 
land sales and use taxes included in the contract price which the con- 
tractor was not required to pay by reason of the above-cited court 
decision. 

Paragraph (c) of the tax clause in the contract in question pro- 
vides generally, as far as pertinent. here, that if the contractor is 
required to pay or bear the burden of any State or local sales or use 
taxes not included in the contract price the contract price may be in- 
creased accordingly and if he is not required to pay or bear the burden, 
or obtains a refund, of such taxes the contract price shall be decreased 
accordingly or the amount of such refund shall be paid to the Govern- 
ment. Paragraph (c) further provides that— 

(4) Nothing in this paragraph (c) shall be applicable to social security taxes ; 
net income taxes ; excess profit taxes, capital stock taxes; Federal transportation 
taxes, except changes in the rate thereof, including repeal, pertaining to shipments 
from the contractor to the Government; unemployment compensation taxes; or 
any State and local taves, except those levied on or measures [sic] by the contract 
or sales price of the services or completed supplies furnished under this contract, 
including gross income taxes, gross receipts taxes, sales and use taxes, excise 
taxes, or franchise or occupation taxes measured by sales or receipts from sales. 
[Italics supplied. ] 

Thus, the tax clause involved permits adjustment of the contract 
price and entitles the Government to tax refunds obtained by the con- 
tractor only with respect to State and local taxes levied on or measured 
by the contract or sales price of the services or completed supplies fur- 
nished under the contract. Under this clause the contractor would not 
be entitled to a price increase as a result of State and local taxes levied 
on purchases of materials incorporated in the construction project, nor 
conversely would the Government be entitled to a price decrease (or 
any tax refund obtained by the contractor) as a result of State and 
local taxes being held inapplicable to purchases of such materials. 

Inasmuch as the taxes involved here were imposed on materials incor- 
porated into the construction project rather than on the sales price of 
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the completed construction project, the Government is not entitled to 
any refunds of State sales and use taxes obtained by the contractor in 
the present case nor to recover for taxes not paid as a result of the 
above-cited court decision. 

Accordingly, the voucher, which is returned herewith, may be paid 
if otherwise correct. 


[.B-156705] 


Accountable Officers—Interagency Disbursements—Liability 


When employees of the Department of State in overseas areas as part of their 
regular duties perform certifying and disbursing functions for the Department 
of Defense, and charge the disbursements directly to military appropriations, 
account separately for the transactions, and forward the accounts, including 
original vouchers and supporting papers, to the Department of Defense for audit 
and settlement by the General Accounting Office, the functions do not come under 
the jurisdiction of the Department of Defense within the meaning of section 4 of 
the act of December 29, 1941 (31 U.S.C. 82e), which excludes the disbursing func- 
tions under the jurisdiction of the War Department from the protection of the 
disbursing and certifying officers act, and upon designation of bonded certifying 
officers of the Department of State to certify payments chargeable to military 
appropriations, the United States disbursing and certifying officers of the Depart- 
ment of State will be entitled to the benefits and pretection of the act for Depart- 
ment of Defense disbursements. 


To the Secretary of State, June 22, 1965: 


Reference is made to letter of May 4, 1965, from the Deputy Under 
Secretary of State for Administration, concerning the proposed per- 
formance of disbursing functions of the Department of Defense in cer- 
tain overseas areas by the Department of State. 

It appears that under the direction of a Joint Committee of the 
Department of State, the Department of Defense and the Bureau of the 
Budget, studies were undertaken of Department of Defense representa- 
tion overseas and relationships with ambassadors. Recognizing du- 
plication of administration and support functions as a global problem, 
the objective of the studies was to effect economies through improved 
organization, simplification and consolidation of such functions under 
the Department of State wherever possible. 

It is stated that of the wide range of administrative services con- 
templated to be performed by the Department of State, one of the more 
promising, from an economy standpoint, is that of complete fiscal serv- 
ices including the certification and disbursement of military funds. 
The certifying and disbursement function above, it is said, could result 
in the reduction of at least one employee in every post where the mili- 
tary now performs this function. 

The Department of State desires to cooperate with the Department 
of Defense to the maximum extent possible to effect these and other 
economies provided the procedures followed will afford adequate pro- 
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tection, under the disbursing and certifying officers act of December 29, 
1941, 55 Stat. 875, 31 U.S.C. 82b, to officers of the Foreign Service who 
would be engaged in the certifying and disbursing functions. Under 
this arrangement the payments would be charged directly to the appro- 
priations made to the military departments. Doubt in the matter is 
said to arise by reason of section 4 of the act which provides that the 
provisions of the act shall not apply to the disbursing functions under 
the jurisdiction of the War Department. Based on the foregoing facts, 
the Department presents the following questions: 


1. Will the disbursing functions of Department disbursing officers under the 
projected plan of cooperation with DoD be considered to be . . . “under the juris- 
diction of the Defense Department .. .” within the meaning of Section 4 and 
does it deprive those officers of the protection of the Act of December 29, 1941? 

2. If so, what protection, if any, will the Department’s disbursing and cer- 
tifying officers have? 

8. If these disbursing functions are considered to be under the jurisdiction 
of the State Department pursuant to the agreement, what protection would 
the Department’s disbursing and certifying officers have? 


Section 1 of the act of December 29, 1941, 55 Stat. 875, 31 U.S.C. 
82b, which act established the responsibilities of certifying officers 
and disbursing officers, provides : 


* * * disbursing officers under the executive branch of the Government shall 
(1) disburse moneys only upon, and in strict accordance with vouchers duly 
certified by the head of the department, establishment, or agency concerned, 
or by an officer or employee thereof duly authorized in writing by such head 
to certify such vouchers; (2) make such examination of vouchers as may be 
necessary to ascertain whether they are in proper form, duly certified and 
approved, and correctly computed on the basis of the facts certified; and (3) 
be held accountable accordingly. 


Section 2 of the act, 31 U.S.C, 82c, provides, in pertinent part, as 
follows: 


The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the pro- 
posed payment under the appropriation or fund involved; (2) be required to 
give bond to the United States, with good and sufficient surety approved by 
the Secretary of the Treasury, in such amount as may be determined by the 
head of the department, agency, or establishment concerned, pursuant to stand- 
ards prescribed by the Secretary of the Treasury, and under such conditions 
as may be prescribed by the Secretary of the Treasury * * *. 


And section 4 of the act, 31 U.S.C. 82e, provides that: 

Nothing contained herein shall apply to the disbursing functions under the 
jurisdiction of the War Department, the Navy Department (including the 
Marine Corps), and the Panama Canal, except those pertaining to depart- 


mental salaries and expenses in the District of Columbia. (As modified by 
31 U.S.C. 82e.) 


In a decision to the Secretary of State reported at 22 Comp. Gen. 
48, involving the disbursing of funds by Foreign Service officers on 
behalf of the War Department on a reimbursable basis, it was stated 
that since neither the act of December 29, 1941, nor any other law, 
prohibits officers of the Foreign Service acting as disbursing officers 
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for the War Department, no reason is apparent why some procedure 
may not be adopted to have officers of the Foreign Service handle 
such disbursements as may be deemed desirable and as may be agreed 
upon by the Department of State and the War Department. 

It was pointed out, however, that section 4 of the act expressly de- 
clares that the provisions thereof shall not apply to the “disbursing 
functions under the jurisdiction of the War Department.” Thus, 
it was held to the effect that where the War Department retains juris- 
diction of the disbursing functions performed on its behalf by For- 
eign Service officers who act merely as agents for said Department, 
the disbursements may be treated as not covered by the act of Decem- 
ber 29, 1941; but where the War Department relinquishes jurisdiction 
of the disbursing functions performed in its behalf by Foreign Service 
officers who are to treat the disbursements as regular transactions in 
their accounts as disbursing officers under the act of December 29, 
1941, the disbursements should be made only on vouchers duly cer- 
tified by an officer or employee bonded to the United States, and 
such disbursements may be treated as covered by the act. 

In a decision to the Director, Selective Service System, dated 
March 18, 1942, B-24356, there was considered the meaning of the 
phrase “disbursing functions under the jurisdiction of the War De- 
partment” contained in section 4 of the act of December 29, 1941, 
quoted above It was stated that “* * * having regard for the legis- 
lative background of the said section 4, including the purposes thereof 
and Executive Order No. 6166, June 10, 1933, it would appear that 
the expression ‘disbursing functions under the jurisdiction of the War 
Department,’ was intended to relate to the functions of actually dis- 
bursing funds—to the paying of vouchers, etc.” 

The proposal outlined herein for the performance of disbursing 
functions of the military departments in certain overseas areas by the 
Department of State contemplates that officers or employees of the 
Department of State would perform the certifying and disbursing 
functions as a part of their regular duties; that such disbursements 
would be charged directly to the appropriations made to the military 
departments; that the transactions would be accounted for separately 
by the United States disbursing officers ; and that the accounts including 
the original vouchers and supporting papers will be forwarded to the 
Department of Defense and be available for audit and settlement by 
the General Accounting Office. 

In view of the foregoing and in answer to the first question, it may 
be said that the disbursing functions proposed to be performed by 
United States disbursing officers of the Department of State, involving 
the disbursement of funds for the Department of Defense in certain 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 821 


areas abroad under the circumstances described above, may be consid- 
ered as disbursing functions not under the jurisdiction of the Depart- 
ment of Defense within the meaning of that phrase as used in section 4 
of the act of December 29, 1941; and that the designation of properly 
bonded certifying officers of the Department of State to certify pay- 
ments chargeable against the Department of Defense appropriations 
will entitle the United States disbursing officers and certifying officers 
of the Department of State to the benefits and protection of the act 
with regard to the disbursing functions performed by them for the De- 
partment of Defense. This appears to answer question 3 also. In 
view of the answer to question 1, answer to question 2 appears 
unnecessary. 

A copy of this decision is being furnished to the Secretary of the 
Treasury. 


[B-141326] 


Courts—Judgments, Decrees, Etc.—Estoppel by Judgment Rule 


The fact that the Court of Claims order increasing the amount of retired pay 
awarded plaintiff for the period November 1, 1953 to September 30, 1963 in 159 
Ct. Cl. 80 on the basis of 30 years’ creditable service for the period commencing 
August 29, 1960, which had been computed pursuant to 10 U.S.C. 1402(a) on the 
rates of monthly basic pay in effect on May 31, 1958, for the enlisted pay grade 
E-7 with over 22 but not over 26 years of creditable cumulative service, was based 
on the trial commissioner’s report rather than on its own independent judicial 
determination of the legal merits does not detract from the force and effect of the 
action and the rule of estoppel by judgment applies in the computation of the 
plaintiff's retired pay subsequent to September 30, 1963, the adoption of the 
commissioner’s report by the court having been authorized by Rule 66 of the 
Court of Claims, revised April 1, 1964, the action of the court constitutes a judg- 
ment on the merits. 


Pay—Service Credits—Enlisted Service—Additional Credit by 
Court Order 

The acceptance of a Court of Claims judgment order to recompute the amount 
of retired pay awarded plaintiff (159 Ct. Cl. 80) on the basis of additional credit- 
able service not constituting a basis for the “admission of liability” by the Depart- 
ment of Justice in any other similar case, and the order not containing an expla- 
nation of why the court ordered the retired pay computed on the basis of 30 years’ 
creditable service rather than 22 but not over 26 years under 10 U.S.C. 1402(a) 


for the enlisted pay grade E-7, the judgment order should not be used as a 
precedent in the computation of retired pay in other similar cases. 


To Commander M. L. Conner, Department of the Navy, June 24, 
1965: 


Reference is made to your request of February 24, 1965, for an ad- 
vance decision concerning the proper basis of computing the retired 
pay of Frank Briggs Wilson, 164 61 42, BMGC, USN, retired, as a 
result of the decision rendered in his favor by the Court of Claims on 
November 7, 1962, under Court of Claims Petition No. 465-59 (159 
Ct. Cl. 80). Your request was assigned Submission No. DO-N-843 
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by the Department of Defense Military Pay and Allowance 
Committee. 

On October 24, 1963, the court approved plaintiff’s Motion for Call 
requesting this Office to compute the amount due Wilson under the 
decision of November 7, 1962. The court was advised in our report 
dated February 26, 1964, B-141326, copy herewith, that the amount of 
$1,080.23 was due Wilson under the decision of November 7, 1962, for 
the period November 1, 1953, to September 30, 1963. The court was 
further advised that upon reverting to inactive duty status on the 
retired list effective August 29, 1960 (Wilson had served an additional 
brief period of active duty from June 30, 1960, to August 28, 1960, 
inclusive), his retired pay status came squarely within the purview 
of 10 U.S.C. 1402(a) ; that subject to the limitations and restrictions 
prescribed in section 202(b) of the 1949 law, 63 Stat. 808, 37 U.S.C. 
233(b) (1952 Ed.), Wilson became entitled to recompute his retired 
pay effective from August 29, 1960, under the provisions of 10 U.S.C. 
1402(a) on the basis of the rates of monthly basic pay in effect on May 
31, 1958, for enlisted pay grade E-7 with over 22 but not over 26 years 
of creditable cumulative service, $319.80 multiplied by 60 percent ; that, 
as thus computed he became entitled to receive retired pay at the rate of 
$191.88 per month which was less than the amount of $204.43 per 
month which he had been entitled to receive on June 29, 1960, and that 
consequently the latter rate had been employed in the computation of 
his retired pay for the period from August 29, 1960, to September 30, 
1963, inclusive. 

As pointed out in your letter of February 24, 1965, the plaintiff and 
defendant were in disagreement as to the proper method of computing 
Wilson’s retired pay effective from August 29, 1960. The memoran- 
dum report upon entry of judgment filed April 22, 1964, sets forth the 
Commissioner’s conclusion that plaintiff’s retired pay should be com- 
puted on the basis of the basic pay of an enlisted person with over 30 
year’s creditable service and on July 8, 1964, the court issued the follow- 
ing order: 

ORDER 

On November 7, 1962, the court rendered an opinion holding that plaintiff was 
entitled to recover and entering judgment to that effect, reserving the deter- 
mination of the amount of recovery in further proceedings. 

On April 22, 1964, the trial commissioner of this court filed a memorandum 
report recommending that judgment be entered for the plaintiff in the sum of 
$1,409.38 for the period November 1, 1953, through September 30, 1963, without 
prejudice to plaintiff’s claim for increased disability retired pay accruing sub- 
sequent to September 30, 1963. On May 8, 1964, defendant filed exceptions to the 
trial commissioner’s said memorandum report, requesting an opportunity to 
present oral argument, and on June 2, 1964, plaintiff filed a brief in reply 
thereto. Since the court is in agreement with the memorandum report of the 


trial commissioner, it hereby adopts without oral argument the same as the 
basis for its Judgment, and 
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IT IS ORDERED that judgment be and the same is entered for plaintiff 
in the sum of one thousand, four hundred nine dollars and thirty-eight cents 
($1,409.38). 

The rule of res judicata under the judgment of July 8, 1964, clearly 
covers the period November 1, 1953, to September 30, 1963, inclusive. 
You express doubt, however, as to whether the rule of estoppel by 
judgment properly is applicable in the circumstances above set forth 
as to the period subsequent to September 30, 1963, since the court 
merely adopted the recommendations of the Commissioner as dis- 
tinguished from making its own independent judicial determination 
of the legal merits of the issue here involved. 

Rule 66 of the Court of Claims, revised April 1, 1964 (formerly rule 
48, 1957 revision), 28 U.S.C. App. (Jud. Proc.), provides as follows: 

In all actions tried on the facts, the court will find the facts and state 
separately its conclusions of law, and will direct the entry of an appropriate 
judgment. The court may adopt the commissioner’s report, including conclu- 
sions of fact and law, or may modify it, or reject it in whole or in part, or 
direct the commissioner to receive further evidence, or refer the case back to 
him with instructions. Due regard shall be given to the circumstance that 
the trial commissioner had the opportunity to evaluate the credibility of the 
witnesses ; and the findings of fact made by the commissioner shall be presumed 
to be correct. [Italics supplied.] 

The fact that the report prepared by the commissioner in Wilson’s 
case was adopted by the court (as expressly authorized by rule 66) 
does not detract from the legal force and effect of the action thus taken. 
When the court approved the report and order recommended by the 
commissioner and entered judgment in accordance therewith, such 
action constituted a judgment by the court on the merits. In such 
circumstances the rule of estoppel by judgment governs the computa- 
tion of Wilson’s retired pay for the period commencing October 1, 
1963. See 36 Comp. Gen. 489 and 36 Comp. Gen. 501. Your first 
question is answered accordingly. 

You further inquire whether, if it is held that the proceedings 
above referred to “constitute a judicial determination of the legal 
merits of Wilson’s case,” such holding may be followed “in similar 
cases.” While we are not positive as to the precise point intended 
to be covered in your second question, it will be assumed that your 
request is directed to the basis employed in computing Wilson’s retired 
pay for the period August 29, 1960, to September 30, 1963, inclusive, 
under the judgment order of July 8, 1964, that is, whether that method 
of computing retired pay may be employed by the Department of the 
Navy in other similar cases. 

Our views in the matter are set forth in detail on pages 3 and 
4 of our report of February 26, 1964, to The Chief Clerk of the Court 
of Claims. Since it is understood that the Department of Justice is 
in full agreement with the position taken by this Office, the judgment 
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order of July 8, 1964, will not be used as a basis for an “admission of 
liability” by the Department of Justice in any other similar case. 
In the circumstances and since the judgment order of July 8, 1964, 
contains no explanation of the reasons why the court believes that the 
provisions of law cited in our letter of February 26, 1964, are not 
applicable in this case, such judgment order should not be used as 
a precedent in the computation of retired pay in other similar cases. 
Accordingly, your second inquiry is answered in the negative. 

The Retired Pay Department has forwarded (see letter dated Feb- 
ruary 16, 1965, XPA:9: 42, addressed to the Claims Division of this 
Office) Wilson’s claim executed on DD Form 827 for increased retired 
pay covering the period October 1, 1963, to December 31, 1964, inclu- 
sive. Instructions are being issued this date to our Claims Division to 
allow the claim, if otherwise correct, for increased retired pay com- 
puted on the same basis (under the principle of “estoppel by judg- 
ment”) as the method employed by the court in the judgment of 
July 8, 1964. 


[B-156715] 


Property—Public—Private Use—Authority 


Where a mold for making a tote box, developed under contract for the Govern- 
ment, exceeds the features of those available in industry, its use may be per- 
mitted for commercial production, and the head of a department or agency may 
grant a nonexclusive, revocable license for the item, subject to termination at any 
time at the will of the Government, provided a benefit inures to the Government— 
the official empowered to grant the license to determine the use benefit to the 
Government—that the grantee acquires no enforceable rights, and that the prop- 
erty is not damaged by the use, and a fee-per box rental arrangement available 
to any fabricator when the mold is not in use by a Government contractor will 
avoid interference with the Government’s need for the item and prevent a 
monopoly in its commercial production. 


To the Administrator, Veterans Administration, June 24, 1965: 


Your letter of May 5, 1965, submitted for our consideration and 
decision the question whether your Administration may permit a 
private contractor to utilize for commercial production a Government- 
owned mold for making a tote box for use in a supply conveyor system. 

It appears that your Administration, in order to make the most 
effective use of supply conveyor systems in its new hospitals, developed 
a tote box specification which exceeded the features of those available 
in the industry. The design incorporated certain weight and asepsis 
features especially desirable for hospital use. It was necessary to have 
the mold made under a Veterans Administration contract at a cost 
of approximately $15,000. You state that it now develops that tote 
boxes of this design have a commercial appeal, especially to non- 
federal hospitals using supply conveyor systems. Hence, the con- 
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tractor now using your mold to fill your orders has asked permission 
to use it to fill its commercial orders. Your letter indicates that a 
royalty or fee would be paid to the Veterans Administration for such 
usage and that you understand that use of the mold by others would 
in no way adversely affect it. 

You propose two possible arrangements under which such usage, if 
legally permissible, could be accomplished, as follows: 

A. Rental on a fee-per box basis to any fabricator upon request, 
when the mold is not in use by a contractor on Veterans Administration 
orders. 

B. Permission to the fabricator who is under Veterans Administra- 
tion contract for Veterans Administration orders to use the mold for 
a royalty or fee on his commercial production during the term of the 
Veterans Administration contract. 

It is stated in your letter that there appears to be no specific statu- 
tory or regulatory authority for such use of the mold. You also in- 
dicate that you are aware of the decisions holding, in effect, that there 
is no legal objection to a Government agency granting a revocable 
license or permit to cultivate Federal land, to construct a railroad 
track across Federal reservations, etc., where substantial benefit will 
inure to the Government, the grantee will not acquire any enforceable 
rights thereunder, and the property of the Government will not be 
damaged thereby, and you cite 22 Comp. Gen. 563 and the decisions 
referred to therein. However, you express uncertainty as to whether 
we would hold that such authority extended to the proposed usage of 
the Veterans Administration mold. 

Hence, you request our views with respect to the authority for the 
utilization of the mold in the manner stated and our decision as to the 
arrangements suggested. 

There are many decisions of this Office and of the Attorneys General 
of the United States relative to granting revocable licenses for the use 
of Government property under certain circumstances and conditions. 
See, for example, 38 Comp. Gen. 36; 36 td. 561; 25 id. 909; B-57383, 
February 25, 1947; 34 Op. Atty. Gen. 320; 30 dd. 470; 22 id. 240. 
Such decisions have held generally that the head of a Government 
department or agency has authority to grant to a private individual 
or business a revocable license to use Government property, subject to 
termination at any time at the will of the Government, provided that 
such use does not injure the property in question and serves some 
purpose useful or beneficial to the Government itself. The Attorney 
General has stated that the question as to whether the granting of 
such a license in any given case is beneficial to the Government is for 
the exercise of the judgment of the official vested with the power to 
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grant, rather than a question of law to be determined in advance by 
the law officers of the Government. 30 Op. Atty. Gen. 470, 482. 

Our decision of June 28, 1946, B-57383, published at 25 Comp. Gen. 
909, concerned the use of Government-owned drawings by a globe 
manufacturer in the commercial production of globes for sale to the 
public. In that case, we held that the proposed agreement for such 
use, as then worded, contemplated a permanent vesting of the beneficial 
ownership of the Government drawings in the private contractor, 
which would result in a diminution of the property of the Government 
or its control over said property, and hence was unauthorized. We 
further stated therein that: 

However, in view of the principles set forth in the opinion of the Attorney 
General cited above, 34 Op. Atty. Gen. 320, the execution of an agreement 
providing for the grant of a nontransferable, nonexclusive, revocable license to 


the contractor to use the Government-owned drawings would not appear to be 
objectionable. 


Subsequently, the objectionable features of. the proposed agreement 
were changed or deleted and our decision B-57383, February 25, 1947, 
stated that we would not object to the execution of the agreement in 
its revised form. 

There would appear to be little, if any, difference bet ween permitting 
the use of drawings prepared by the Government for the commercial 
production of globes and permitting the use of the Government’s 
mold for the commercial production of tote boxes. Therefore, our 
Office will not object to the granting of a nonexclusive revocable 
license for such use provided that such license conforms to the criteria 
set out above and in the decisions cited. 

Inasmuch as such a license must not create a monopoly in the 
production of the boxes and use of the mold for commercial produc- 
tion must not interfere with its use by or for the Government, the 
arrangement designated in your letter and hereinabove as “A” would 
appear to be the arrangement which should be used. 


[B-156902] 


Military Personnel—Household Effects—Use at Separation Proc- 
essing Station 


Members of the uniformed services transferred from a permanent duty station 
overseas to a processing station in the United States for separation and selection 
of a home within 1 year from termination of active duty under paragraph 8260-1 
of the Joint Travel Regulations may be permitted to take physical possession 
of household goods at the processing station without forfeiting the right to 
reshipment to home of selection at Government expense of the goods within the 
permanent change-of-station weight allowance, and the prohibition in paragraph 
8258 precluding reshipment may be amended to authorize use of household goods 
at a processing station thereby according members the same benefits as accrue 
to a member detached from duty for separation in the United States who has 
the use of his household effects from the date of detachment until he proceeds 
to his home for separation, the members to bear the cost in excess of a one lot 
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shipment from overseas to home of selection via the processing point, the cost 
to include authorized temporary storage in transit. 


To the Secretary of the Air Force, June 24, 1965: 


Reference is made to letter dated May 24, 1965, from the Assistant 
Secretary of the Air Force, requesting a decision as to whether this 
Office would be required to object to a proposed amendment to the 
Joint Travel Regulations providing authority to members transferred 
from a permanent duty station overseas to a processing station in the 
United States for separation under the provisions of paragraph 8260-1 
of the regulations to take physical possession of household goods 
shipped to the processing station and later have these effects shipped 
at Government expense to the home of selection, under the conditions 
and limitations therein specified. The request has been assigned 
PDTATAC Control No. 65-19 by the Per Diem, Travel and 
Transportation Allowance Committee. 

As set forth in the Assistant Secretary’s letter, paragraph 8258 of 
the Joint Travel Regulations currently provides that when a member 
is ordered from an overseas permanent duty station and directed to 
proceed to the United States, household goods within the prescribed 
permanent change of station weight allowance may be shipped at 
Government expense from the permanent duty station to the point 
in the United States to which ordered to report. If orders to new 
permanent duty station are not available upon arrival of the household 
goods at the point to which shipped, such goods may be placed in 
storage and, upon receipt of further orders fixing the new permanent 
duty station, the goods may be reshipped to that station. However, 
that paragraph provides that if the member takes possession of the 
household goods at the intermediate station, reshipment of these effects 
at Government expense to the new duty station is precluded, the reason 
being that under the provisions of paragraph 8011 of the Joint Travel 
Regulations reshipment of the same effects under identical orders for 
the convenience of the member is not authorized. The member de- 
tached from an overseas station to proceed to the United States for 
processing for relief from active duty under the provisions of para- 
graph 8260-1 of the Joint Travel Regulations has one year from 
termination of active duty to select his home and ship his household 
goods thereto. If he takes physical possession of his goods at the 
processing point, the provisions of paragraph 8258 act to preclude 
reshipment of his effects at Government expense at the time he selects 
his home within the one year period. Therefore, in order to preserve 
a member’s right to ship his household goods to his home of selection 
within the time limitation he must do without the use of his goods from 
the time of arrival in the United States to the time of selection of a 
home. To remedy this situation, the Assistant Secretary presents a 
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draft of the proposed amendment to the Joint Travel Regulations as 
follows : 


Par. 8258 Revised, New Subpar. 3 Added 
3. DETACHED FROM PERMANENT DUTY STATION OVERSEAS TO 


UNITED STATES FOR PROCESSING AND SEPARATION UNDER THE 
PROVISIONS OF PAR. 8260-1. When a member is ordered from an overseas 


permanent duty station and directed to proceed to a station in the United 
States for processing in connection with separation under par. 8260-1, household 
goods within the permanent change-of-station weight allowance may be shipped 


at Government expense from the permanent duty station to the point in the 


United States to which ordered to report, or placed in storage under the pro 
visions of par. 8101, or a part of the household goods may be shipped to such 
point and a part placed in storage. Such household goods may be subsequently 
shipped in connection with selection of home in accordance with par. 8260. If 
the member desires to take physical possession of household goods shipped to 


a processing station, and later have household goods shipped to home of selec- 
tion, reshipment of household goods to home of selection is authorized provided 


the member agrees to bear all costs in excess of costs of shipment in one lot 
from the overseas station to the home of selection via the processing point. 
In determining such excess costs, the cost of authorized temporary storage in 
transit will be considered a part of the cost of one shipment from overseas to 
final destination. 


The pertinent statute, 87 U.S.C. 404(a), provides that, under regu- 
lations prescribed by the Secretaries concerned, a member is entitled 
upon separation from the service, placement on the temporary dis- 
ability retired list, release from active duty, or retirement, under the 


circumstances set out in subparagraph (c), to travel and transporta- 


tion allowances for travel under orders to his selected home. Section 
406(g) of the statute authorizes the promulgation by the Secretaries 
of uniform regulations concerning the travel of dependents and the 


transportation of baggage and household effects to the home selected 


by the member under section 404(c). Such regulations are contained 
in paragraph 8260 of the Joint Travel Regulations. 

The cited provisions of paragraph 8258 of the Joint Travel Regu- 
lations provide that the household effects of a member detached from 


an overseas post and returned to the United States for further assign- 


ment may be shipped to the point in the United States where directed 
to report and placed in nontemporary storage, with the right to 
further shipment when reassigned, apparently for the purpose of 


according such member the same benefits in this respect as accrue to 


a member detached in like circumstances from a post in the United 
States. It would appear that the proposed regulatory amendment 
would accomplish the same purpose in the case of a member detached 
overseas and directed to proceed to the United States for processing 
in connection with separation under paragraph 8260-1, a member 
detached from duty for separation in the United States ordinarily 


having the use of his household effects from the date of detachment 
until he proceeds to his home on separation. 


Inasmuch as the purpose of the statute and regulations is to au- 
thorize transportation at Government expense for a member, his de- 


eee ee 
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pendents and household effects to the place where he goes to reside 
following retirement (36 Comp. Gen. 774), and in view of the fact 


that the regulations currently in effect disproportionately restrict the 
right of a member detached from a permanent duty station overseas 


to ship his effects to his home of selection, and having regard for the 


broad authority of the Secretaries to prescribe appropriate regula- 
tions for the shipment of baggage and household effects, we are not 


required to object to the issuance of regulations as proposed. The 


question presented is answered accordingly. 


[B-156987] 


Compensation—Postal Service—Downgrading—Saved Compen- 


sation—Other than in Postal Service 


Post Office Department employees who, incident to an involuntary transfer to 
the New York Postal Data Center, are downgraded in a change from a classifi- 
cation act position to a Postal Field Service position are, by reason of the 


change, not eligible for salary retention protection under section 507 of the 
Classification Act of 1949, 5 U.S.C. 1107, and do not meet the requirements of 
the salary retention provisions for postal employees in 39 U.S.C. 3560, which 
provides that postal field service employees must hold the same or higher salary 
for 2 continuous years prior to reduction to be eligible for benefits, and, there- 


fore, such employees are not entitled to saved salary benefits. 


To the Postmaster General, June 24, 1965: 


On June 9, 1965, you requested our decision as to whether the 
employees described below are entitled to salary saving under the 


following circumstances: 


Because of a reorganization of the Bureau of Finance and Administration 
of this Department, certain employees and their work will be transferred to 
the New York Postal Data Center. This will require a change from the GS 
pay schedule to the PFS pay schedule. 


Since the change will result in additional use of data processing equipment, 
it may not be possible to use all the employees on their present assignments. 
This would result in some employees being reduced in salary standing.* * * 

Specifically you wish to know whether such employees who accept 
a lower salary standing would be entitled to the benefits of Public 
Law 87-270: 


1. If the lower position is in the New York Postal Data Center? 
2. If the lower position is in a post office (substitute clerk) ? 


Section 201 of Public Law 87-270 amended Chapter 45 of Title 39, 
United States Code, by the addition of section 3560. That section 
provides salary protection (retention of same salary for specified 
period) for employees in the Postal Field Service who are downgraded. 
However, under its express terms section 3560 applies only to an 
employee “who, for two continuous years immediately prior to such 
reduction in salary standing, served in the postal field service with 
the same salary standing or with the same and higher salary standing.” 
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In the cases you present the employees will not have served in the 
Postal Field Service for two continuous years preceding the dates of 
their downgrading but rather their service during such period will 
have been in the Post Office Department in Washington in positions 
subject to the Classification Act of 1949, as amended, as distinguished 
from positions under the Postal Field Service. The terms of the 
statute do not warrant a construction which would permit salary 
saving in such situations regardless of the fact that the transfer of 
the employee will be entirely for the benefit of your Department. 
Neither will they be entitled to salary saving under section 507 of 
the Classification Act, 5 U.S.C. 1107, since after their transfer to the 
Postal Field Service they no longer will occupy positions to which 
the provisions of section 507 apply. Thus the employees involved 
do not qualify for salary protection under either of the cited laws 
and we are not aware of any other authority whereby the employees 
may be granted salary protection under the related circumstances. 


[B-156962] 
Military Personnel—Holding Two Positions—Civil Office Prohibi- 


tion 

An officer of the Regular Army who while in an excess leave program attending 
law school accepts a temporary appointment as a special policeman in the Library 
of Congress under 2 U.S.C. 167 is regarded as having a position which is created 
by statute with prescribed duties and which requires some exercise of sovereign 
powers so that such a position is considered as a “civil office” within the civil 
office prohibition under 10 U.S.C. 3544(b), regardless of the temporary nature of 
the appointment, and, therefore, the officer not only forfeits his Regular Army 


commission but he also loses his entitlement to pay and allowances upon recall to 
active duty on termination of the school term. 


To the Secretary of Defense, June 25, 1965: 


Reference is made to letter of June 4, 1965, from the Assistant Secre- 
tary of Defense (Comptroller) requesting a decision as to whether “an 
officer who is participating in an excess leave program and accepts a 
civil office within the meaning of 10 U.S.C, 3544(b) forfeits his Regular 
Army Commission and resultant entitlement to pay and allowances 
when recalled to active duty on the termination of the school term.” 
The request for decision was accompanied by Committee Action No. 
363 of the Department of Defense Military Pay and Allowance 
Committee. 

The question stated in the Committee Action is as follows: 

Under the circumstances set forth below, is there any objection to calling thc 
officer described to active duty and paying him the pay and allowances commen- 
surate with his grade? 


It is stated that the officer, who was appointed in the Regular Army 
on August 27, 1964, is now employed by the Library of Congress as a 
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special policeman pursuant to the provisions of 2 U.S.C. 167, that his 
appointment is temporary, and that he works 4 hours a night, 5 nights 
a week. It is further stated that such special policemen are author- 
ized by statute to arrest persons who violate the provisions of 2 U.S.C. 
167a-167e, any regulations made pursuant to the provisions of 2 U.S.C. 
167f, or any other law of the United States. 

Section 3544(b) of Title 10, U.S. Code, provides: 

Except as otherwise provided by law, no commissioned officer on the active list 
of the Regular Army may hold a civil office by election or appointment, whether 
under the United States, a Territory or possession, or a State. The acceptance of 
such a civil office or the exercise of its functions by such an officer terminates his 
appointment in the Army. 

That section is a codification of the provisions of section 1222, Re- 
vised Statutes, 10 U.S.C. 576 (1952 Ed.). 

In the Committee Action it is stated that the term “civil office” has 
been regarded as synonymous with the term “public office” and that the 
Judge Advocate General of the Army and the Comptroller General 
have defined a “public office” as a specific position which is created by 
law, which has certain definite duties imposed by law on the in- 
cumbent, and which involves the exercise of some portion of the 
sovereign power. The Committee Action states that it appears that 
the officer’s current position meets this test, but that our opinion in 
29 Comp. Gen. 363 (1950) and an earlier opinion of the Comptroller of 
the Treasury (4 Comp. Dec. 92; id. 696 at 703) dealing with similar 
statutory language suggest that such position is not a “public office,” 
and that the Attorney General] has suggested that he would not apply 
the limitation of 10 U.S.C. 3544(b) to an officer on excess leave (35 Op. 
Atty. Gen. 187 (1927) ). 

In decision of March 10, 1950, 29 Comp. Gen. 363, we indicated that 
whether a particular office is a “civil office” is not determined solely by 
the level or importance of the duties of the office. That view was based 
on Martin v. Smith, 1 N.W. 2d 163, 140 A.L.R, 1063, 1076, wherein the 
court. concluded that the President of the University of Wisconsin did 
not hold a public office, “while a justice of the peace or a notary public 
is a public officer.” We concluded that, since the position of Commis- 
sioner of Roads for Alaska [the particular position there being con- 
sidered] was a position administratively created by the Secretary of 
the Interior rather than a position created by statute and its duties 
were prescribed by that official (to whom the Commissioner was di- 
rectly responsible) rather than by statute, the office of Commissioner of 
Roads for Alaska was not a “civil office” within the meaning of section 
1222, Revised Statutes. 

In that decision we said that the term “civil office” as distinguished 
from “military office” is synonymous with “public office” and is usually 
defined in much the same terms. Thus, there were quoted judicial 

794-032 O-66—55 
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decisions to the effect that the chief elements of a “public office” are: 
“The specific position must be created by law; there must be certain 
definite duties imposed by law on the incumbent, and they must involve 
the exercise of some portion of the sovereign power.” 

Section 167 of Title 2, U.S. Code, provides that the Librarian of 
Congress may designate employees of the Library of Congress as 
special policemen, without additional compensation, for duty in con- 
nection with the policing of the Library of Congress buildings and 
grounds and adjacent streets. Sections 167a to 167e place certain 
restrictions on activities in such areas; section 167f authorizes the 
Librarian of Congress to prescribe such regulations as may be neces- 
sary for the protection of the Library of Congress buildings and 
grounds and of persons and property therein, and for the maintenance 
of suitable order and decorum in the Library of Congress buildings 
and grounds; section 167g prescribes penalties for violations of sec- 
tion 167a-167e or of any regulation prescribed under section 167f; 
and section 167h empowers the special police provided for in section 
167 to enforce and make arrests for violations of section 167a-167e or 
of any regulation prescribed under section 167f. It thus appears that 
the positions of special police appointed by the Librarian of Congress 
were created by a statute which defines their duties and that such police 
exercise some of the powers of the sovereign. 

Concerning the application of the limitations of 10 U.S.C. 3544(b) 
to an officer on excess leave, in decision of November 2, 1945, 25 Comp. 
Gen. 377, 381, we said : 

* * * I can perceive no basis for agreeing that the determination of whether 

a certain civil position is a “civil office” within the meaning of section 1222 can 
be made to depend on whether the duties of such position might in fact be 
performed by a particular Army officer without interfering with his assigned 
duties, if any, as an officer on the active list of the Army. The statute makes 
the two positions incompatible as a matter of law, without qualification and 
without regard to any showing of compatibility in fact by reason of leave of 
absence, or otherwise, with respect to a particular officer and a particular 
position. So long as an officer on leave of absence, whether it be terminal leave 
or other leave, continues to be an “officer of the Army on the active list”, he 
clearly is subject to the provisions of section 1222, Revised Statutes, and, perforce, 
the statute applies if he accepts, holds, or exercises the functions of a “civil 
office” within the meaning of such term as used in that statute. 
See also 25 Comp. 38, 41 (1945). Consequently, the fact that the 
officer may be on excess leave (without pay) under the JAGC excess 
leave program for officers attending law school provides no basis for 
viewing his acceptance of the position of special policeman as not 
terminating his appointment as an officer of the Regular Army. 

A review of the decisions of the Comptroller of the Treasury cited 
(4 Comp. Dec. 92; 7d. 696) discloses no basis for a contrary conclusion. 
The opinion in 4 Comp. Dec. 92 related to a person paid for services 
pursuant to an appropriation for collecting agricultural statistics 
which did not specifically create any office or position ; the Comptroller 
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of the Treasury therefore held that the incumbent was not an officer 
of the United States within the meaning of section 1757, Revised 
Statutes (5 U.S.C. 16). 

By the act of April 25, 1890, Ch. 156, 26 Stat. 62, there was estab- 
lished the World’s Columbian Exposition to commemorate the 400th 
anniversary of the discovery of America by an exhibition of the 
resources of the United States of America and of the progress of 
civilization in the New World, which included exhibition of the arts, 
industries, manufactures, and products of the soil, mine, and sea, 
under the supervision of a commission consisting of commissioners 
appointed by the several States and territories, which was designated 
as the World’s Columbian Commission. The act provided for only 
limited financial participation by the Government and the liability of 
the Government was limited to appropriations specifically made for 
its participation. In short, while the Government fostered and en- 
couraged the undertaking, the Columbian Commission or exposition 
was not a governmental activity as such, and did not carry out any 
governmental function. The Comptroller of the Treasury therefore 
held in 4 Comp. Dec. 696 (1898) that neither the position of the Sec- 
retary of the commission nor that of the special disbursing agent 
appointed pursuant to section 3614, Revised Statutes (31 U.S.C. 481), 
to make certain disbursements was a public office, nor was the com- 
pensation of either of them fixed by law or regulation, and hence such 
positions were not subject to the provisions of section 1765, Revised 
Statutes (5 U.S.C. 70). Consequently we find nothing in that opinon 
that suggests the position of special policeman of the Library of Con- 
gress is not a “civil office” within the meaning of the statute. 

The fact that an appointment to perform the statutory duties of an 
office may be temporary provides no basis for determining that a 
position is not a “civil office.” Thus, the Attorney General has held 
that an officer of the Regular Army may not act as Secretary of War 
even temporarily without vacating his commission. 14 Op. Atty. Gen. 
200 (1873). 

Accordingly, your question must be answered in the affirmative. 


[B-156984] 


Contracts—Specifications—Deviations—Descriptive Literature— 
Bid Rejection 


Under an invitation providing for small business set-asides and award of a re- 
quirements contract, which contained a descriptive literature clause covering 
a newly available part for the product to be furnished, but not the purpose 
for the requirement, the low bidder on the non-set-aside who submitted a sample 
in lieu of the literature may not be awarded a contract on the basis the sample 
is an “illustration” within the meaning of paragraph 2-202.5 of the Armed 
Services Procurement Regulation, even though the sample served a better pur- 
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pose, and the material deviation requires rejection of the bid; however, all 
bidders having offered a part complying with the specifications, the rejection 
would be prejudicial to the low bidder and contrary to the best interests of the 
Government, and the descriptive literature requirement not having been justified 
nor its purpose stated as required by paragraph 2-202.5, the invitation is 
defective and should be canceled. 


To the Secretary of the Navy, June 29, 1965: 


Reference is made to letter dated June 10, 1965, with attachments, 
from the Acting Assistant Chief for Purchasing, Bureau of Supplies 
and Accounts (file R1), requesting our decision in connection with In- 
vitation for Bids No. IFB 104-1386-65, issued on April 23, 1965, by 
the Navy Ships Parts Control Center, Mechanicsburg, Pennsylvania. 

The invitation, as amended, covers the estimated continuing re- 
quirements for magnetic tape for a one-year period and is designed to 
result in the award of an indefinite quantity requirements type con- 
tract with a stated minimum of 1,000 reels and a maximum of 5,000 
reels. The same quantities were set aside for award to one or more 
small business bidders under the terms stated in the invitation. 

Reportedly, the previous practice was to procure magnetic tape on 
reels encased in plastic containers for handling and storage. For this 
procurement, it was decided to procure tape on solid flange Lexan 
reels, encased in collars or wrap-arounds, in lieu of the customary 
containers. The procuring activity was aware that a suitable collar 
made of Lexan was newly available on the market, and had in fact 
inspected samples of such collars and found them satisfactory. They 
did not know, however, whether suitable collars were available from 
more than one source. In order to make sure that collars offered by 
any bidder would be satisfactory, the agency included in the invita- 
tion a requirement for descriptive literature, as follows: 


DESCRIPTIVE LITERATURE CLAUSE 


(a) Descriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be received before the time set for 
opening bids. The literature furnished must be identified to show the item 
in the bid to which it pertains. The descriptive literature is required to establish, 
for the purposes of bid evaluation and award, details of the products the bidder 
proposes to furnish as to “design, material and performance characteristics”. 

(b) Failure of descriptive literature to show that the product offered conforms 
to the specifications and other requirements of this Invitation for Bids will 
require rejection of the bid. Failure to furnish the descriptive literature by 
the time specified in the Invitation for Bids will require rejection of the bid, 
except that if the material is transmitted by mail and is received late, it may 
be considered under the provisions for considering late bids, as set forth 
elsewhere in this Invitation for Bids. 


REQUIREMENT FOR DESCRIPTIVE LITERATURE 


Each bidder shall submit with his bid a cut, illustration, drawing or brochure 
of the product offered in his bid which clearly defines dimensions, locking device, 
stacking feature and spacer guide for reel flange protection. 

By amendment, the invitation was clarified to state that these 


requirements applied onlv to the collars. The letter states that no 
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information relative to furnishing samples was provided formally 
to prospective bidders; but the purchasing activity has advised that 
the subject of samples was discussed over the telephone with at least 
one prospective bidder, Memorex Corporation, at which time it was 
learned that the company was having difficulty obtaining literature 
due to the newness of the Lexan collar. The purchasing activity fur- 
ther reports that the representative of Memorex mentioned that the 
submission of a sample was contemplated and that he was cautioned 
that if such submission were to be part of his firm’s bid, it should be 
mailed in a manner to insure its arrival prior to the time set for 
opening of bids, and if received late its consideration would be gov- 
erned by the late bid provision in the invitation. 

The bids were opened on May 18, 1965. Seven bids were received, 
four from large business concerns and three from small business con- 
cerns. The lowest bidder, Computron, Inc., a large business concern, 
which bid a unit price of $17.75, did not furnish descriptive literature 
as required by the invitation. It was discovered shortly after bid open- 
ing on May 18, 1965, that Computron had furnished samples of a 
Lexan collar it intended to furnish through personal delivery by its 
representatives to the requirements organization on May 13, 1965, 
these samples having been in addition to samples previously furnished 
by Computron, on the basis of which the decision to buy the reels 
with collars had apparently been reached. The administrative re- 
port states that these samples were not marked as applying to the pro- 
curement covered by the invitation nor were they referenced in the 
bid, although at the time they were delivered it was stated verbally 
that they were “for the bid.” Examination of Computron’s samples 
showed them to be in accordance with the requirements. 

The other six bidders submitted bids as follows: 


Memorex Corp. $21 Small Business... Submitted sample of 


per unit. collar as part of bid. 
Ampex Corp. $21.40 Large Business... Submitted descriptive 
per unit. literature. 
Audio Devices Small Business... Submitted literature on 
$21.75 per unit. tape and tape reels, 


but not on collars. 
Submitted samples of 


collar. 
Reeves Soundcraft Small Business... Submitted literature but 
$23 per unit. was non-responsive 


with respect to delivery 
of preprod samples. 
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MAC Panel Co. Large Business... Submitted literature. 
$26.50 per unit. 
IBM $36.75_-_-.-.-- Large Business... Submitted literature. 


The report from the Acting Assistant Chief for Purchasing includes 

the following statement : 
It is recognized that the requirements of ASPR 2-202-5 [sic] relative to 
descriptive literature have not been complied with in that the invitation fails 
to describe the specific characteristics of the collar for which literature was 
required. However, the purchasing activity has advised that all firms have bid 
on furnishing the Lexan collars desired. In addition IBM submitted an alter- 
nate bid on an IBM collar. While it appears that this procurement should 
have been initiated on the basis of “Brand Name or Equal”, to cancel and re- 
advertise now that the bid prices have been exposed would in all likelihood 
result in the receipt of bids from these same bidders for the same product they 
have offered in this solicitation. 

Our decision is requested as to “whether in this instance the require- 
ments for descriptive literature may be disregarded and award be 
made to Computron, Inc., the low bidder for the non-set-aside portion 
or must the IF'B be cancelled because of the inadequacies.” 

With respect to the question whether the requirements for descrip- 
tive literature may be disregarded, it is our view that where, as here, 
the language of the invitation requires the submission of descriptive 
literature with the bid, providing that failure to submit such literature 
will require rejection of the bid, with no provision for waiver, any 
failure to comply with such invitation requirements must be regarded 
as a material deviation which requires the bid to be rejected. See 
B-156539, June 9, 1965, and decisions cited therein. 

We are unable to accept the argument that a sample is an “illustra- 
tion” within the meaning of the definition of “Descriptive Literature” 
contained in paragraph 2-205.5, Armed Services Procurement Regula- 
tion, although it appears that in this case a sample might have better 
served the purposes of the procuring agency than the descriptive 
literature called for. At the same time, since the bidders, or at least 
one of them, were apparently misled by verbal statements of procure- 
ment personnel, and since it is the conclusion of the agency that all 
bidders were undoubtedly offering collars fully complying with the 
specifications, it would be unduly prejudicial to the bidders who sub- 
mitted samples instead of drawings, and contrary to the best interests 
of the Government, to reject their bids and consider only the others. 

In these circumstances, and in view of the failure of the record to 
show proper compliance with ASPR 2-202.5, which requires both that 
the requirement for descriptive literature be justified in the contract 
file and that the specific purpose for which it is required must be 

stated in the invitation, we conclude that the invitation in question is 
defective and should be canceled. B-150868, April 29, 1963. 
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[B-156643} 


Subsistence—Per Diem—Fractional Days—Less Than Ten Hours 


Under a travel order authorizing per diem to an employee while traveling to and 
from a place of temporary duty for training, payment of per diem for less than 6 
hours travel each way on different days is not precluded by the 10-hour travel 
period restriction on continuous travel of 24 hours, or less, in section 6.11 of the 
Standardized Travel Regulations, revised effective March 1, 1965, the per diem 
for the fractional days of the travel time involved being for computation under 
the rule for continuous travel exceeding 24 hours, even though because of ad- 
ministrative restriction the per diem payable is for less than a continuous period 
of 24 hours, and the employee having been away from his official station for a 
period of temporary duty in excess of 24 hours, the fractional parts of a day at 
the beginning and end of the “continuous travel” constitute a travel period 
entitling the employee to one-fourth of the authorized per diem rate for each 
period of 6 hours or fraction thereof. 


To the Administrator, Veterans Administration, June 30, 1965: 


On April 26, 1965, you presented for our decision certain questions, 
hereinafter quoted, relating to the entitlement of an employee to per 
diem in lieu of subsistence while traveling to and from a place of 
temporary duty for training. 

The employee’s travel order authorized per diem while traveling but 
no per diem while at the temporary duty station. The going trip 
required slightly over 3 hours (9:30 a.m., C.S.T., to 1:37 p.m., E.S.T.), 
and the return trip required 4 hours (9:15 a.m., E.S.T., to 12:15 p.m., 
C.S.T.). Your questions and comments thereon are as follows: 


Under these circumstances would the proviso in 6.11 of the Standard Govern- 
ment Travel Regulations preclude the payment of per diem allowance because 
the travel was less than 10 hours although the departure from the official duty 
station and return to official duty station were performed on widely separated 
days? 

If your answer is in the affirmative would the per diem in question be proper 
for payment had the order authorized per diem while at temporary duty station 
as well as when traveling to and from such point? 

The use of the term “official travel” in section 6.9a of the travel regulations 
clearly covers that period between departure from and arrival at an employee’s 
official station. Paragraph 6.9c holds, in effect, that official travel begins when 
an employee departs and ends with the “conclusion” of a trip. 

It isn’t readily apparent whether the terms “continuous travel” and “travel 
period” as used in Section 6.11 of the cited regulations are synonymous with a 
period of temporary duty or should be literally interpreted as applying to the 
physical act of traveling irrespective of the overall period of temporary duty 
covered by the travel authorization. 


Section 6.11 of the Standardized Government Travel Regulations 
(revised effective March 1, 1965) provides in pertinent part as follows: 


Day defined.—In computing the per diem in lieu of subsistence for continuous 
travel of more than 24 hours, the calendar day (midnight to midnight) will be 
the unit, and for fractional parts of a day at the commencement or ending of such 
continuous travel, constituting a travel period, one-fourth of the rate for a calen- 
dar day will be allowed for each period of 6 hours or fraction thereof. * * * 

For continuous travel of 24 hours or less, the travel period will be regarded as 
commencing with the beginning of the travel and ending with its completion, and 
for each 6-hour portion of the period, or fraction of such portion, one-fourth of 
the per diem rate for a calendar day will be allowed : Provided, That no per diem 
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will be allowed when the travel period is 10 hours or less during the same calen- 
dar day * * * 

For purposes of comparison we quote also the proviso to the last para- 
graph of section 6.11 as worded prior to August 1, 1959 (also desig- 
nated paragraph 51 of certain prior editions of the regulations), as 
follows: 


* * * Provided, That no per diem will be allowed when the departure is at or 
after 8 a.m., and the return on the same day is at or prior to 6 p.m. * * * 

The expression “travel period” appearing in the proviso to the last 
paragraph of section 6.11 of the regulations as recently amended has 
appeared for many years in said section (or in its predecessor—para- 
graph 51) in prescribing the rules for computing per diem for frac- 
tional days at the beginning or end of “continuous travel” of more or 
less than 24 hours, respectively. In cases in which the employee was 
away from his official station for an extended period of temporary duty 
in excess of 24 hours, we have held that the rule for continuous travel 
of more than 24 hours was applicable even though, because of certain 
administrative restrictions, per diem was payable for less than a con- 
tinuous period of 24 hours. 21 Comp. Gen. 4; B-37904, November 30, 
1943. Furthermore, the former “8 a.m. to 6 p.m.” rule appearing in 
the proviso quoted immediately above has not been viewed as preclud- 
ing payment of per diem for absences from headquarters under similar 
circumstances. B-110984, August 20, 1952. In line with such prior 
construction, we hold that the 10-hour travel period restriction of sec- 
tion 6.11 of the current regulations does not prohibit the payment of 
per diem for the fractional days of actual travel time involved in the 
case you present, such fractional days’ per diem being for computation 
under the rule for continuous travel exceeding 24 hours. Your first 
question is answered in the negative, making it unnecessary to answer 
the second question. 


In reaching our conclusion heidi, we have assumed that your 
agency was not relieved from the payment of per diem while the em- 
ployee was at the place of training, because of contributions by a non- 


(rovernment entity under authority of section 19 of the Government 


Employees Training Act, 72 Stat. 336, 5 U.S.C. 2318, as implemented 
by Bureau of the Budget Circular No. A-48, February 13, 1959, and 
Part 410, subpart G, of the Civil Service Commission’s Regulations. 
Otherwise, there would be for consideration the applicability of the 


rule set forth in 18 Comp. Gen. 701. 
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July 1, 1964—June 30, 1965 


ABSENCES Page 
(See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Interagency disbursements 
Liability 
When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of De- 
fense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), which 
excludes disbursing functions under jurisdiction of War Dept. from pro- 
tection of disbursing and certifying officers act, and upon designation of 
bonded certifying officers of Dept. of State to certify payments charge- 
able to military appropriations, U.S. disbursing and certifying officers of 


Dept. of State will be entitled to benefits and protection of act for Dept. 
of Defense disbursements__-_-__ gt ei ee ie es oe eee, 818 
Relief 


Disbursing officers. (See Disbursing Officers, relief) 
Requirements for granting 


Although accountable officer of Post Office Dept. who refunded errone- 


ously withheld social security tax to widow of deceased postal employee 
pursuant to directive from Civil Service Commission when error was dis- 
covered after expiration of statutory period prescribed for such tax ad- 
justments may not be afforded relief on mere fact that refund was made 


at direction of Civil Service Commission, which agency does not have 
jurisdiction over social security taxes, if, under 39 U.S.C. 2401, Post- 


master General determines that relief is warranted and furnishes basis 

for determination, together with details of transaction, request for relief 

‘Oe ey A ey Cs a 5 oe dk =e Sade 154 
ADMINISTRATIVE DETERMINATIONS 


Blanket determinations 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniformed 
services and Dept. of Defense civilian employees are not required to oc- 


cupy quarters on rental basis unless head of agency concerned determines 
otherwise may not be basis of blanket, service-wide determination to 


reduce per diem of members and employees who when assigned to tempo- 
rary duty at military installations in U.S. occupy or have available to 


839 
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ADMINISTRATIVE DETERMiNATIONS—Continued 


Blanket determinations—Continued 
them Govt. quarters, whether quarters are furnished with or without 
charge, legislative history of act contemplating that determinations of 
necessity to occupy rental quarters would be made on basis of circum- 
stances attending particular assignments, or prevailing at particular in- 
stallations, rates chargeable to be fixed at reasonable value of quarters ; 
however, use of Govt. quarters requires appropriate reduction in per 
I sinh ci i ch hice al aaa a ela natn 
Conclusiveness 

Contract disputes. (See Contracts, disputes, finality of administrative 

findings) 
Military matters 
Back pay status 

Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular Fed- 
eral agency concerned and such determination is final and conclusive 
and not affected by settlement action made by GAO pursuant to judg- 
ment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, 
Social Security Act, 42 U.S.C. 410(m) (1), as including service as mem- 
ber of uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is 
viewed as conferring on him active duty status for such period___-_-_~-- 


AGENTS 


Government 

Government liability for negligent or erroneous acts 

Navy officer transferred to vessel located in unrestricted foreign home 
port entitling him to transportation of dependents to overseas station at 
Govt. expense, pursuant to 37 U.S.C. 406, who fails to select within time 
limitation prescribed by SECNAVINST 7220.46A, shorter “all others” 
tour of duty under which travel of dependents to overseas duty station 
is not authorized may not be paid family separation allowance, type 2, 
for period of duty aboard vessel prior to its return to home port in U.S., 
notwithstanding officer’s failure to select shorter tour of duty, which 
would have entitled him to payment of family separation allowance, 
may have been due to fact that regulation prescribing allowance was not 
published on vessel, as Govt. is not liable for negligent acts of its officers, 
agents, or employees, even though committed in performance of official 
I ec | aera aes sed salaniieles ihiinleom statins ine bah ems ncaa 
AGRICULTURE DEPARTMENT 
Appropriations. (See Appropriations, Agriculture Department) 
Employees 

County committee personnel 

Retroactive salary increases 

Employees of Agricultural Stabilization and Conservation county 
committees whose rates of salary fixed under 16 U.S.C. 590h(b) are in- 
creased by sec. 122, Govt. Employees Salary Reform Act of 1964, approved 
Aug. 14, 1964, to equal as nearly as practicable increases provided by sec. 
102 of act are entitled to retroactive benefit of sec. 501(a) prescribing 
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AGRICULTURE DEPARTMENT—Continued Page 

Employees—Continued 

County committee personnel—Continued 

Retroactive salary increases—Continued 

that provided increases in compensation are effective on or after July 1, 
1964, and increases under sec. 122 being mandatory, there is no admin- 
istrative discretion as to retroactive application of increases, only ad- 
ministrative function under sec. 122 being to see that increases equal 
those provided by sec. 102, pertaining to increases in General Schedule 
rates under Classification Act of 1949, 5 U.S.C. 1113(b)---------------. 153 
Forest Service 

Expenses incident to revocation of use permits 

Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 522, 
continued municipal use of land interfering with paramount right of U.S. 
to use land, may not be charged to appropriations authorized for con- 
struction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development road 
funds be used to pay cost of alternate water supply necessitated by con- 
struction required to relocate pipe line and chlorinator located on Na- 
UT EP Di cd oe Sn Se oie io cline Sa wecnwddcuaw cecncebnatloks 59 
Milk indemnity payments 

Entitlement 

Losses sustained by dairy farmers whose DDT contaminated milk was 
ordered removed from market after they unknowingly fed their cattle 
corn purchased from producers who used DDT spray on their crops, or 
whose crops were indirectly affected by spraying of crops on neighboring 
farms with DDT pesticides not registered and approved by Govt. for use 
on sweet corn to be fed to dairy cattle, were not result of any action of 
Govt. but were attributable to actions of producers or their neighbors, 
and, therefore, entitlement to indemnity payments authorized to dairy 
farmers under sec. 331(a) of Economic Opportunity Act of 1964, 42 
U.S.C. 2881(a), is precluded; however, farmers who used improperly 
labeled spray approved for use on dairy cattle are entitled to indemnity 
payments for losses sustained since product used as described by label 
was registered and, in effect, approved by Govt______--_---_----------- 569 

Expiration date 

Although authority granted Secretary of Agriculture under sec. 331 of 
Economic Opportunity Act of 1964, which expires Jan. 31, 1965, to make 
indemnity payments to dairy farmers who from Jan. 1, 1964 removed 
milk containing chemical residues from commercial market is susceptible 
of interpretation that would preclude indemnity payment after Jan. 31, 
1965, under rule of statutory construction that where different inter- 
pretations are possible statute should be construed to promote its evident 
purpose and legislative intent, which in 1964 act was to remove milk from 
commercial market until Congress further considered matter, expiration 
date is viewed as restriction of indemnity payments to milk removed 
from market on or before Jan. 31, 1965, but not as limitation upon time 
within which payments may be made upon application by milk producers. 251 
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AGRICULTURE DEPARTMENT—Continued 
Price-support program 
Cotton, etc. 
What constitutes raw cotton 
Since “below grade spinnable raw cotton” and “spinnable cleaned lint” 
are types of cotton which, because of identification and evaluation prob- 
lems, have never been eligible for benefits under price support and export 
subsidy programs and are types which are available to both domestic 
and foreign trade at same price, such types of cotton in inventory in 
Apr. 11, 1964, when sec. 348 of Agricultural Act of 1964, 7 U.S.C. 1348, 
was enacted authorizing equalization payments on cotton to prevent 
discrimination against domestic users of cotton because of inequities 
due to differences in cost between domestic and foreign users, are not 
eligible for equalization payments under act 
Tobacco 
Appropriation exhaustion effect 
Although sale of tobacco at cleanup auction, after close of regular 
auction season for price support eligibility, on day when warehousemen 
had been advised to suspend price support operations due to temporary 
unavailability of funds might not impose any liability on Commodity 
Credit Corporation for price support, in view of fact that producers 
complied with law and regulations at cleanup sale and nominal amount 
involved, settlement of tobacco producers’ claims will not be subject to 
legal objection from funds subsequently made available for tobacco 
I iain sibahinaintae peat ts een heabia eaieaaranlaseata pedcaiiiaa atl ai tihai tenaetisabbi 
AIRPORTS 
Federal aid 
Development projects 
Leasehold termination costs 
Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected 
life of substitute hangar, plus its construction cost, may not be character- 
ized as grant to extinguish leasehold interest, but would constitute pay- 
ment for construction of hangar, formula overlooking payment of rent, 
that city could use its police powers to reduce termination costs, and 
that leases provide for cancellation without obligation 
ALASKA RAILROAD 
Relocation 
Right-of-way acquisition 
In acquisition of land for new right-of-way necessary to relocate por- 
tion of Alaska Railroad, payment may not be made without congressional 
approval for homes and other structures and improvements located on 
lands patented subsequent to act of Mar. 12, 1914, reserving to U.S. right- 
of-way for construction of railroads, and telegraph and telephone lines, 
payment of compensation for taking of land being precluded by sec. 1 
of act (48 U.S.C. 305), and nothing in legislative history of section indi- 
cating landowner was to be compensated for improvements located on 
reserved right-of-way without congressional authorization_.........--~- 






Page 


545 


735 


368 


INDEX DIGEST 843 


ALIENS 
Retired 
Military member losing United States citizenship. (See Pay, retired, 
foreign citizenship effect) 
ALIOTMENTS 
Alimony awards 
Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. 
be forwarded each month to wife is not binding on U.S. in view of fact 
that Govt. was not party to suit, and retired pay determined to be due 
officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not 
subject to attachment or garnishment proceedings issued on behalf of 
former wife in divorce action, nor do Army regulations permit allotment 
of retired pay for alimony purposes, and record not establishing U.S. is 
indebted to former wife of officer as result of court action, retired pay 
due him may not be paid directly to her_____._____-__---------------- 86 
ALLOWANCES 
Family. (See Family Allowances) 
Quarters allowance. (See Quarters Allowance) 
Temporary lodging allowances. (See Station Allowances, military per- 
sonnel, temporary lodgings) 
Trailer. (See Trailer Allowances) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPROPRIATIONS 
Agriculture Department 
Forest development road system 
Public utility relocation 
Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
of U.S. to use land, may not be charged to appropriations authorized for 
construction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development road 
funds be used to pay cost of alternate water supply necessitated by con- 
struction required to relocate pipe line and chlorinator located on Na- 
UU TI BO sisi ite ian sh tiott tcid Mantas teh eh ata hill essed 59 
Anti-Deficiency Act. (See Appropriations, deficiencies, Anti-Deficiency 
Act) 
Apportionment 
Administratively determined increases 
Although retroactive compensation increases provided under sec. 501, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A)), which permits apportionment to show deficiency, because in- 
creases are not under law which requires expenditure beyond admin- 
SRNORIED: Ck citiicctisintdtincdetthinhdtinninnnnddnnnmdamaamninis 89 
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APPROPRIATIONS—Continued 


Availability 
Contracts 
Additional work 
Notwithstanding study made under authority of Small Business Act, 
cost of which was charged to funds appropriated for fiscal year 1963, 
proved to be insufficient and inconclusive, contract for study may not 
be amended to provide for additional study based on 1964 records, charg- 
ing cost to unexpended 1963 funds, proposed study unessential to ful- 
fillment of original study constituting separate, though related, project 
that is not bona fide need of 1963 fiscal year, and study not being within 
scope of original contract should be subject of separate contract to be 
charged to appropriation available at time new contract is executed__- 
Amounts recovered under defaulted contracts 
Funds for recovery from defaulting contractor or his surety for cost, 
estimated in 1964, of correcting defects and omissions in research lab- 
oratory constructed from 1960 annual appropriation for “Salaries and 
Expenses, Agriculture Research,” and of putting installed equipment 
into operating condition may be credited to appropriation or its suc- 
cessor account and applied to replacement contract, annual appropria- 
tion remaining available after close of fiscal year to cover cost of 
completing contract properly let within fiscal year provided need for 
work existed when original contract was let, general rule that recovery 
of losses or damages resulting from failure of contractors to perform 
must be deposited and covered into Treasury as miscellaneous receipts, 
pursuant to 31 U.S.C. 484, having no application, whether involving 
anneal or: no-year appropriation... .ncscid. Lec cneccwcncssenekid 
Liquidated damages assessed for delays occurring prior to condi- 
tional acceptance in 1961 of building constructed from funds made 
available in 1960 annual appropriation for “Salaries and Expenses, 
Agriculture Research,” upon satisfaction of demand for payment made 
in 1964, when contract was terminated, are for deposit or retention in 
appropriation originally charged, or its successor account____-------- 
Disaster relief. (See States, Federal aid, grants, etc., disaster relief) 
Expenses incident to specific purposes 
Necessary expenses 
Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent 
indefinite appropriation established by sec. 1302 of act of July 27, 
1956, 31 U.S.C. 724a, and, therefore, while contempt fine may not be paid 
from permanent appropriation for judgments, if there is administrative 
determination that fine was incurred in accomplishment of official busi- 
ness for which department’s salaries and expenses appropriation is 
made, fine would be payable from such appropriation 
Objects other than as specified 
Public utility relocation 
Cost of relocating and reconstructing municipal supply pipe line 
and chlorinator house located on National Forest land upon revocation 
of special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
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APPROPRIATIONS—Continued Page 
Availability—Continued 
Objects other than as specified—Continued 
Public utility relocation —Continued 
of U.S. to use land, may not be charged to appropriations authorized 
for construction of forest development roads under 23 U.S.C. 205, in 
absence of specific statutory authority, and neither may forest develop- 
ment road funds be used to pay cost of alternate water supply neces- 
sitated by construction required to relocate pipe line and chlorinator 
jonmted wi Bdiomal Trane We ss sn neck cc hate tndasesn wd 59 
Deficiencies 
Anti-Deficiency Act 
Expenditure beyond administrative control 
Although retroactive compensation increases provided under sec. 5W1, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A)), which permits apportionment to show deficiency, because in- 
creases are not under law Which requires expenditure beyond adminis- 
SIU CUR is shirt ek bd ktackidh doen nee se dees ce ncaises 89 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Fiscal year 
Availability beyond 
Contracts 
Amendments 
Notwithstanding study made under authority of Small Business 
Act, cost of which was charged to funds appropriated for fiscal year 
1963, proved to be insufficient and inconclusive, contract for study may 
not be amended to provide for additional study based on 1964 records, 
charging cost to unexpended 1963 funds, proposed study unessential to 
fulfillment of original study constituting separate, though related, 
project that is not bona fide need of 1968 fiscal year, and study not being 
within scope of original contract should be subject of separate contract 
to be charged to appropriation available at time new contract is 
CRORE * Siecdbdsiwdeee Se ak KA as ieee eee 399 
Long term 
Authority for contracts for public utility services for periods beyond 
fiscal year but not in excess of 10 years in sec. 201, Federal Property 
and Administrative Services Act of 1949, as amended, 40 U.S.C. 481, 
which authority has been delegated to Secretary of Defense and re- 
delegated, permits Dept. of Army to enter into agreements with Ten- 
nessee Valley Authority for electric energy for periods not in excess 
of 10 years ; however, such agreements would not obligate funds of Dept. 
of Army beyond extent of availability of fiscal year appropriation___-__-_ 683 
Year-end buying 
Printing requisitions for sales promotion material submitted to Gov- 
ernment Printing Office (GPO) near end of fiscal year without any copy 
may not be regarded as material required to replace stock or as meeting 
bona fide need of fiscal year for lawfully obligating appropriation 
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APPROPRIATIONS—Continued 


Fiscal year—Continued 

Availability beyond—Continued 

Year-end buying—Continued 

available at time of issuance because (stock) in such cases refers 
generally to readily available common use standard items rather than to 
materials which are especially created for particular purpose and which 
require lengthy period for creation, and further fact that copy was not 
furnished to GPO until seven months after fiscal year precludes such 
requisitions from being considered firm and complete orders when 
issued ; therefore, requisitions are not lawful obligations of particular 
fiscal year and such appropriations may not be charged with printing 
GOD a tiie ates Kc nnccbtbhnenceeonetahabetnnenmimna 
Justice Department 

Litigation expenses 

Justice v. judiciary appropriations 

Although court order authorizing indigent defendant to accompany 
his attorney overseas to take depositions of foreign nationals does not 
come within specific terms of Rule 15(c), Federal Rules of Criminal 
Procedure, Title 18, U.S.C., authorizing expenses of counsel, defendant’s 
presence at deposition may be so necessary to his defense to be con- 
sidered as part of adequacy of his representation by counsel under Rule 
15(c) and, therefore, acceptance of Rule 15(c) as authority for payment 
of defendant’s travel expenses requires such expenses to be paid from 
appropriations of Administrative Office of U.S. Courts rather than ap- 
propriations of Dept. of Justice 
Limitations 

Applicability of general limitation to specific appropriation 

Fact that limitation in Independent Offices Appropriation Act, 1965, 
on use of funds made available for payment of rental under lease agree- 
ments accommodating Federal agencies in building costing lessor in ex- 
cess of $200,000 to construct, appears under heading “General Services 
Administration,” agency primarily concerned with real property acquisi- 
tion and management, does not preclude application of restriction to Fed- 
eral Aviation Agency, language of limitation prescribing that it shall 
apply to “any appropriation contained in this act,” and absent congres- 
sional approval of lease-purchase agreement costing in excess of limita- 
tion, restriction applies even if less than $200,000 of funds appropriation 
under Independent Offices Appropriation Act are used and balances of 
construction cost of building is paid from appropriations not subject to 
I ha itininn hae ine edn eee cea eeninctas 
Permanent indefinite for judgments 

Contempt fines 

Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, principle 
and purpose from judgment which is payable from permanent indefinite 
appropriation established by sec. 1302 of act of July 27, 1956, 31 U.S.C. 
724a, and, therefore, while contempt fine may not be paid from perma- 
nent appropriation for judgments, if there is administrative determina- 
tion that fine was incurred in accomplishment of official business for 
which department’s salaries and expenses appropriation is made, fine 
would be payable from such appropriation 
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ATTORNEYS 


Government 
Indigent defendant representation 
Leave, etc. 

Govt. attorneys who are involuntarily assigned to represent, without 
compensation, indigent defendants in State or Federal courts may not 
have such service regarded as in furtherance of Federal function for 
which appropriation of employing agency is available and, therefore, in 
absence of statutory authority, attorneys appointed to represent indigent 
defendants may not be excused for such service without charge to annual 
leave: of loen 06: COMmOIRON isos itn ses eccencescesusecncues 
Indigent defendant representation 

Compensation effect 

Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such 
services which are rendered to defendant regarded as services to U.S. or 
as establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, Dual 
Compensation Act is not for application......._...--_-_.----------.- 


BIDDERS 


Qualifications 

Financial responsibility 

Award of fire insurance coverage contract on low-rent housing project 
for elderly to bidder whose bid is more than $20,000 more than that of 
low bidder who has required reinsurance facilities available and who 
has not been determined to lack responsibility, financially or otherwise, 
is not only in violation of project contracts provisions requiring award 
to low bidder but also contravenes statutory requirement in 42 U.S.C. 
1401, that local housing authorities in exercise of their responsibility 
effect economies in administration of projects__....._....-.----------- 

Restrictive 

Inclusion in invitation issued by local housing authority for fire insur- 
ance coverage on low-rent housing project for elderly of requirement that 
successful bidder have specified minimum financial rating by private 
insurance rating firm when such rating alone would not qualify bidder 
under State insurance laws for project and any such rated bidder would 
require consideration of reinsurance arrangements in determining bidder 
responsibility same as other bidders whose financial resources were not 
sufficient for project is provision that is not realistically adapted to 
measurement of responsibility and, therefore, such financial rating provi- 
sion must be regarded as unduly restrictive and not essential to minimum 
nels: 66: ROR: GOING iiss fn ci citiindid ccccincicnniicaianceaes 

Inclusion in invitation for insurance coverage on low-rent housing 
project reserving to local housing authority right to select servicing 
agent for successful bidder which provision was not explained in invita- 
tion but was intended to be invoked only in event low bid was submitted 
by agent of particular insurance agents’ association is provision which 
because it was not generally known by bidders who were not agent mem- 
bers of association may have tended to influence number of bidders, and, 
therefore, such provision in invitation without explanation of its applica- 
ke ee ee 
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BIDDERS—Continued Page 

Small business concerns. (See Contracts, awards, small business 

concerns) 

BIDS 

Acceptance or rejection 

Alternate bids 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 
basis in accordance with pars. 1-322.2(ii) and 1-322.3 of Armed Services 
Procurement Reg. which require, in multi-year procurements, submission 
of price for first program year so that cost comparison between one and 
multi-year procurements can be made, does not come under rule that, 
where bid covers entire work under one alternative, failure of bidder to 
submit alternate bid on another basis, does not require rejection because 
failure to submit single year bid, which prevented cost comparison re- 
quired by regulation having force and effect of law, cannot be considered 
minor deviation that can be waived and, therefore, low bid, without one 
year alternate, must be rejected as nonresponsive____._.______--------- 347 
Bonds. (See Bonds, bid) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 
Buy American Act 

Price differential 

District of Columbia in awarding contract for frozen fish portions to 
low bidder who offered fish made from imported fish. blocks, processed 
at plant in U.S., at price more than 25 percent less than that offered 
by only all domestic bidder who was third low bidder, under invitation 
which specified only domestic product packed in U.S. and incorporated 
by reference Buy American Act., 10 U.S.C. 10a—10c, but did not define 
term “domestic”, is not required to observe price differential in excess 
of 6 percent or 12 percent factors prescribed for Federal executive 
agencies or pay higher price for product than such agencies would have 
paid under similar conditions and, therefore, award on basis of lowest 
iia iscica eis i lb a becca tad 539 
Competitive system 

Equal bidding basis for all bidders 

Unsolicited offer to reduce base bid for construction of hospital in State 
of Texas in amount of sales tax included in bid, offer that would make 
base bid, with alternatives, lowest bid submitted, where invitation was 
silent as to taxes and exemption certificates, and three out of five bidders 
volunteered sales tax information that was not considered in bid evalu- 
ation, was properly rejected, maintenance of full and open competition 
requiring that same consideration be given all bidders, which would 
permit two bidders who did not reveal amount of sales tax included in 
their bids to use arbitrary figure to qualify as low bidder, or could lead to 
“auctioning” situation among bidders by simple process of changing sales 
tax estimates; therefore, in absence of exemption certificate provision 
invitation, more equitable method of evaluating bids was on tax inclu- 
sive basis, holding successful bidder liable for tax___.........__._----- 137 


When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 


hame and specifies particular design features later determined to be non- 
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BIDS—Continued Page 

Competitive system—Continued 

Equal bidding basis for all bidders—Continued 
essential, equipment offered by low bidder that does not conform to 
special design features of specifications, even though eliminated, does 
not meet equal in “all material respects” requirement of Federal Pro- 
curement Reg. 1—1.307.7(a), and contrary to nonrestrictive clause full 
and free competition consistent with needs of Govt. required by 41 U.S.C. 
253 (a) was precluded ; therefore, award should be canceled, and in read- 
vertising procurement specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders_____~_- 302 

Evaluation factors determinability 

“Model job” method of evaluating few of most frequently used items of 
many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be consid- 
ered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full and 
free competition and invitation should be canceled, “model job” method 
of evaluation under which bidders are not advised fully as to bases upon 
which bids will be evaluated for award not meeting criteria contemplated 
by 36 Comp. Gen. 380 as to objectivity of bid evaluation, and although 
speculation involved in unbalanced bidding should be discouraged, use of 
“model job” method of evaluation will not per se eliminate such bidding, 
nor does fact that bidder is low on “model job” bid assure that award will 
be made to lowest aggregate bidder_._.............._.-_-_---....--- 392 

One bid received 

Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications___.__._.__.__.------------ 27 

Preservation of system’s integrity 

Bidding procedure for sale of National Forest timber in which each 
bidder offers to purchase timber involved at either administratively de- 
termined advertised price or some fixed percentage or amount in excess 
of next highest bid—procedure similar to bidding practices litigated and 
in which courts held that bids not complete in themselves are not bona 
fide valid bids—may not be approved for adoption in absence of prior 
congressional sanction, proposed bidding procedure introducing elements 
of chance and wagering which have no place in competitive bidding sys- 
tem designed to give all bidders equal rights, to secure to Govt. benefits 
which flow from competition, to prevent unjust favoritism in purchase 


or sale for public account, and to raise bar against collusion and fraud in 
ps a ee eS ee ee a ee 292 
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BIDs—Continued 


Competitive system—Continued 
Preservation of system’s integrity—Continued 


Bid bond naming principal different from company submitting bid 


is prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1—10.103-4, Federal Procurement 
Regs., rejection of bid as nonresponsive is required, and bidder and 


bid bond principal being separate corporate entities, bid bond deficiency 


may not be waived as minor technicality, as surety’s obligation to 


principal on bond may not be imputed to bidder, bond submitted with 
bid not obligating surety to pay debt of bidder, and, therefore, surety’s 
obligation under proposed contract would have to be established after 
bid opening, action which if permitted would tend to compromise in- 


tegrity of competitive bid system by making it possible for bidder to 


decide after bid opening whether or not to make his bid acceptable and, 
therefore, correction of bid bond may not be authorized_______------- 

Prices reduced to obtain award 

Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including 
discount offer received in advance of bid opening as part of bid in deter- 
mining entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
ee ND It ctictncnicmak a cknnthulentdsanaduamnas bes 

Use of Government-owned equipment 

Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year 
procurement arrangement, to use special tooling utilized under other 
Govt. contracts and made available to it for proposed contract by letter 
approval does not meet “existing contract or agreement” requirement 
for use of special tooling contemplated by readvertised invitation, letter 
providing for use of Govt. facilities constituting nothing more than 
“concurrence” required by par. 13-402(a) (ii) (C), Armed Services Pro- 
curement Reg., and in addition failure of bidder to furnish acquisition 
costs for special tooling required by invitation renders low bid non- 
responsive, as data, necessary for elimination of competitive advantage 
resulting from free use of Govt. property, is material factor that affects 
evaluated bid price 
Evaluation 

Alternate bases 

Fiscal v. multi-year procurement 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 
basis in accordance with pars. 1-322.2(ii) and 1-322.3 of Armed Services 
Procurement Reg. which require, in multi-year procurements, sub- 
mission of price for first program year so that cost comparison be- 
tween one and multi-year procurements can be made, does not come 
under rule that, where bid covers entire work under one alternative, 
failure of bidder to submit alternate bid on another basis, does not re- 
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BIDS—Continued 


Evaluation—Continued 
Alternate bases—Continued 


Fiscal v. multi-year procurement—Continued 


quire rejection because failure to submit single year bid, which pre- 
vented cost comparison required by regulation having force and effect of 
law, cannot be considered minor deviation that can be waived and, 


therefore, low bid, without one year alternate, must be rejected as 
UID, Kites. chittiiicndndctesndetindicindudintiontnintistinintseliaits 
Amendment to invitation canceled 
Effect 


Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 


low bidder on basic work failed to quote price on additional work that 
had been contemplated, although acknowledging addenda, does not re- 


quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional 
work having exercised its right under invitation to waive bid infor- 
mality and to accept any item or combination of items, price of additive 
became immaterial and unnecessary in evaluating base bid and its 
omission by low bidder informality to be waived as not affecting price, 
quantity, or quality and as not resulting in unfair competition by per- 
mitting other than method of contract performance contemplated, or 
by evaluating bids on other than basis common to all bidders___-___---- 

Delivery provisions 

Guaranteed shipping weight 

Under invitation containing shipping destinations for only small 
portion of procurement, although all were known, and no packaging 
requirements or instructions, bidders to state guaranteed Maximum 
Shipping Weights and Dimensions and to absorb transportation costs 
for weight in excess of that guaranteed, pursuant to par. 2—201(b) 
(xiii), Armed Services Procurement Reg. cogent reasons exist to reject 
all bids, need to determine transportation costs due to small price 
difference between only two bids technically qualifying and difficulty of 
evaluating transportation factor without knowledge of special packag- 
ing not having been anticipated, and more realistic method of evaluating 
transportation costs being needed, low bid having been rejected for 
failing to guarantee dimensions and weights, even though information 
provided no assistance in determining costs or in evaluating bid, and 
second low bidder’s guarantee failing to provide enforcement obliga- 
tion, readvertisement of procurement is justified__..__._.___.__.__---_----- 

Propriety of evaluation 

Cancellation of contract which was awarded to second low bidder on 
basis of erroneous evaluation of freight charges by Govt. but which will 
result in lower actual cost to Govt. by reason of new freight rate filed 
after award than if bids had been properly evaluated and award made to 
low bidder in first instance would not be in best interest of Govt. in 
view of increased cost and fact that contractor has incurred substantial 
expenses toward completion of contract 
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BIDS—Continued 


Evaluation—Continued 
Discount provisions 
Effect of bid modification 

Govt.’s delay in identifying and associating discount offered on 
custodial services, which was received 2 full days in advance of bid 
opening from second low bidder and if it had been considered low 
bidder would have been displaced, requires cancellation of contract 
awarded to bidder no longer lowest responsible bidder and award on 
basis of including discount offer received in advance of bid opening as 
part of bid in determining entitlement to award, advertising statutes 
requiring contracting officer to make award to lowest responsible bidder 
based upon all facts and circumstances involved 

Government equipment, etc. 
“No-Charge” bid contrary to invitation 

Bid predicated on rent-free use of Govt-owned facilities in response to 
invitation providing for evaluation of bids on basis of use agreement 
consummated prior to bid opening date for payment of fair rental value 
for use of special tooling and/or facilities is nonresponsive bid that may 
not be cured through explanations of intent after bid opening to prej- 
udice of competitive bidding system, and although bidder’s facilities con- 
tract permitted payment of rent, bid submitted on “no-charge” basis for 
use of Govt. facilities, inconsistent with terms of invitation prescribing 
that pertinent evaluation factor is obligation of bidder to incur rental 
charges for use of Govt. property, deviating from invitation may not be 
evaluated on basis of including after bid opening competitive equaliza- 
tion factor of rental charge in bid price 

Rental evaluation determination 
Separate facilities contract 
Under invitation for bids providing for inclusion of rent when bidder 
plans to use Govt. property subject to separate facilities contract and 
warning that no charge basis bid would be considered nonresponsive, 
statement in bid that prices included 1% percent of acquisition cost of 
property for facility rental does not qualify that bid by limiting rental 
rate to 114 percent irrespective of modernization or increase in quantity 
of equipment and bid is responsive bid, statement being advisory that 
bidder expected to incur rental cost, anticipated cost has no bearing on 
evaluation of bids for award of competitively advertised fixed-price con- 
tract under invitation providing that rent-free use of facilities would 
eee I cscs eiccece cc dnenedecenncsocenscesncee 
Method of evaluation defective 
“Model job” 

Model job” method of evaluating few of most frequently used items 
of many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis,where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
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BIDs—Continued 

Evaluation—Continued 

Method of evaluation defective—Continued 

“Model job”—Continued 

couraged, use of “model job” method of evaluation will not per se elimi- 
nate such bidding, nor does fact that bidder is low on “model job” bid 
assure that award will be made to lowest aggregate bidder___.________-_-_ 392 

Options 

Additional quantities 
Limitations 

Bidder who submits lowest unit prices on basic bid, as well as on option 
quantities, which were not to be considered in bid evaluation, and who, 
after bid opening, offers to reduce prices bid on option quantities because 
invitation required that option prices not exceed basic unit prices has 
not submitted bid that would make acceptance prejudicial to other bid- 
ders by higher price bid on option quantities and, therefore, deviation 
may be regarded as immaterial and award made on basis of same price 
Sor enbion quantities 06 Git BASIC Mba on oo. ne cine iteiicsnceennnnes 581 

Qualified bids. (See Bids, qualified) 

Tax inclusion or exclusion 

Unsolicited offer to reduce base bid for construction of hospital in 
State of Texas in amount of sales tax included in bid, offer that would 
make base bid, with alternatives, lowest bid submitted, where invitation 
was silent as to taxes and exemption certificates, and three out of five 
bidders volunteered sales tax information that was not considered in 
bid evaluation, was properly rejected, maintenance of full and open com- 
petition requiring that same consideration be given all bidders, which 
would permit two bidders who did not reveal amount of sales tax in- 
cluded in their bids to use arbitrary figure to qualify as low bidder, or 
could lead to “auctioning” situation among bidders by simple process of 
changing sales tax estimates; therefore, in absence of exemption cer- 
tificate provision in invitation, more equitable method of evaluating 
bids was on tax inclusive basis, holding successful bidder liable for tax... 137 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Federal specifications. (See Contracts, specifications, Federal specifica- 

tions) 
Government equipment, etc. 

Equalization of competitive advantage 

Award of contract negotiated in accordance with par. 3—-805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regulation, 
notwithstanding bidder in evaluation of bids as provided by Request for 
Proposals had not received highest combined point score on technical and 
management factors, resulted in valid and binding contractual obligation, 
proposal of successful bidder essentially equaling that of bidder receiving 
highest point score, and other than technical and management factors 
being for consideration, and rent charged bidders for use of Govt. 
property is prima facie evidence that facilities were not equal in value__ 439 
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BIDS—Continued Page 
Government property 
Evaluation 
Use authorization 
Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year 
procurement arrangement, to use special tooling utilized under other 
Govt. contracts and made available to it for proposed contract by letter 
approval does not meet “existing contract or agreement” requirement for 
use of special tooling contemplated by readvertised invitation, letter 
providing for use of Govt. facilities constituting nothing more than 
“eoncurrence” required by par. 13-402(a)(ii)(C), Armed Services 
Procurement Reg., and in addition failure of bidder to furnish acquisi- 
tion costs for special tooling required by invitation renders low bid 
nonresponsive, as data, necessary for elimination of competitive advan- 
tage resulting from free use of Govt. property, is material factor that 
NE Ge Qin cic cticc dk ne eek ciate nsnncecctnceesecen 644 
Informalities waived 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Late 
Modification 
Agency mishandling 
Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including dis- 
count offer received in advance of bid opening as part of bid in determin- 
ing entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
EE nt SING 5s oaks, Setccminsc cae ddxcwiemen cw cae 91 
Time ambiguity 
To permit consideration of downward modification of low bid received 
after time set for receipt of bids and modifications but prior to bid 
opening under invitation containing conflicting instructions as to time 
modifications could be considered would not only be unfair to other 
bidders but, because of ambiguity, Govt. has not received benefits of full 
and free competition and, therefore, invitation should be canceled__-_--- 698 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Patents, etc., item 
Indemnity clause exception 
Exception taken by low bidder to patent indemnity clause of invitation 
evidencing clause was unacceptable to bidder is not merely “request” 
to delete clause from contract to be awarded but is condition to accept- 
ance of contract that qualified bid, and rejection of nonresponsive bid 
was justified, precise meaning of word “request”, which in its ordinary 
sense is precatory and not mandatory, depending on circumstances in 
which used, having been stated as part of bid it is tantamount to re- 
quirement bidder could exact under any resulting contract; therefore, 
in absence of clearly expressed intent to accept contract subject to patent 








INDEX DIGEST 


BIds—Continued 
Patents, etc., item—Continued 

Indemnity clause exception—Centinued 
indemnity clause, exception is not expression of preference, but is bid 
qualification affecting price of bid and giving low bidder advantage 
over other bidders, and contracting officer is not authorized to waive as 
minor deviation deletion of patent indemnity clause intended to protect 
Govt: trom wink: of QRtGit INGNIDANIO na. isis iis sce cident cnn 
Subcontracts. (See Contracts, subcontract, bid shopping) 
Prices ‘ 

Reduction to obtain award 

Unsolicited offer to reduce base bid for: construction of hospital in 
State of Texas in amount of sales tax included in bid, offer that would 
make base bid, with alternatives, lowest bid submitted, where invitation 
was silent as to taxes and exemption certificates, and three out of five 
bidders volunteered sales tax information that was not considered in 
bid evaluation, was properly rejected, maintenance of full and open 
competition requiring that same consideration be given all bidders, which 
would permit two bidders who did not reveal amount of sales tax included 
in their bids to use arbitrary figure to qualify as low bidder, or could 
lead to “auctioning” situation among bidders by simple process of 
changing sales tax estimates; therefore, in absence of exemption cer- 
tificate provision in invitation, more equitable method of evaluating bids 
was on tax inclusive basis, holding successful bidder liable for tax__-~-~- 
Qualified 

Acceptance of bid erroneous 

Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice 
of acceptance of bid having been sent under erroneous assumption bid 
was in compliance with advertised specifications, whereas bidder did 
not intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority 
to accept bid not in accordance with advertised specifications, and no 
contract resulting absent meeting of minds, purported contract should 
be canceled as administratively recommended___-___----------------- 
Specifications. (See Contracts, specifications) 
Tie. (See Contracts, awards, equal or tie bids) 
Unbalanced 

Elimination 

“Model job” method of evaluating few of most frequently used items of 
many items listed in invitation, bidders to submit prices for minimum 
quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
couraged, use of “model job” method of evaluation will not per se elim- 
inate such bidding, nor does fact that bidder is low on “model job” bid 
assure that award will be made to lowest aggregate bidder___._____---- 
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BONDS Page 
Bid 
Principal not bidder 
Bid bond naming principal different from company submitting bid 
is prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1-10.103-4, Federal Procurement 
Regs., rejection of bid as nonresponsive is required, and bidder and bid 
bond principal being separate corporate entities, bid bond deficiency 
may not be waived as minor technicality, as surety’s obligation to princi- 
pal on bond may not be imputed to bidder, bond submitted with bid not 
obligating surety to pay debt of bidder, and, therefore, surety’s obligation 
under proposed contract would have to be established after bid opening, 
action which if permitted would tend to compromise integrity of com- 
petitive bid system by making it possible for bidder to decide after bid 
opening whether or not to make his bid acceptable and, therefore, cor- 
rection of bid bond may not be authorized_________-__--------------- 495 
Government employees 
Employee acting for two agencies 
Certifying officer of Department of Health, Education, and Welfare 
(HEW) who is designated to certify vouchers chargeable to appropria- 
tions of Agency for International Development (AID) for interagency 
services may not have original bond, which relates specifically to func- 
tions as employee of HEW, regarded as sufficient under sec. 2 of act of 
Dec. 29, 1941, 31 U.S.C. 82b, with respect to AID certifications, and, 
therefore, certifying officer must be covered by bond covering AID 
I eb enim didaan tao ie ede sa 100 
BUY AMERICAN ACT 
Bids. (See Bids, Buy American Act) 
CENTRAL INTELLIGENCE AGENCY 
Director 
Compensation. (See Compensation, double, concurrent military retired 
and civilian service pay, Central Intelligence Agency Director) 
CERTIFYING OFFICERS 
Responsibility 
Interagency services 
Certifying officers of Dept. of Health, Education, and Welfare (HEW) 
who are designated by Agency for International Development (AID) 
under subdelegation of authority to certify vouchers chargeable to AID 
appropriations for services performed by HEW for AID may have 
such designations regarded as operating as appointments to AID for 
limited purposes for compliance with provisions of sec. 1 of act of 
Dec. 29, 1941, 31 U.S.C. 82b, which require that certifying officers be 
employees of agency whose funds are disbursed on basis that desig- 
nation was made under authority stemming from Secretary of State 
to appoint and to revoke appointments of certifying officers__._...--- 100 
Certifying officer of Department of Health, Education, and Welfare 
(HEW) who is designated to certify vouchers chargeable to appro- 
priations of Agency for International Development (AID) for inter- 
agency services may not have original bond, which relates specifically 
to functions as employee of HEW, regarded as sufficient under sec. 2 
of the act of Dec. 29, 1941, 31 U.S.C. 82b, with respect to AID certifi- 
cations, and, therefore, certifying officer must be covered by bond cover- 
Peay SIND erent A Bae ices Sa oe ee 100 
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CERTIFYING OFFICERS—Continued Page 
Responsibility—Continued 
Interagency services—Continued 
When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of 
Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), 
which excludes disbursing functions under jurisdiction of War Dept. 
from protection of disbursing and certifying officers act, and upon 
designation of bonded certifying officers of Dept. of State to certify 
payments chargeable to military appropriations, U.S. disbursing and 
certifying officers of Dept. of State will be entitled to benefits and pro- 
tection of act for Dept. of Defense disbursements_____._---.----------- 818 
CHECKS 
Payees 
Certificates of existence 
Military retired pay 
Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed 
release of checks, disruption of mechanized operations, and increased 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis”, advantage to be gained in permitting 
checks to be mailed at end of each month, followed by receipt of report 
verifying retired member’s existence, outweighing possible risk of 
one month’s overpayment of retired pay_...__._-___-__.-------------- 208 
Travelers 
Costs in connection with official travel 
Military personnel. (See Travel Expenses, military personnel, 
travelers checks, reimbursement) 
CIVIL SERVICE COMMISSION 
Jurisdiction 
Compensation matters 
Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 863, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon interpre- 
tation of postal pay statutes rather than Veterans Preference Act and, is, 
therefore, matter for decision by Comptroller General__.-..---------- 558 
Court directive in Caputo v. Ailes, U.S.D.C. (N.Y.) No. 64-C-118, re- 
manding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 U.S.C. 
3551, incident to reduction in salary upon transfer of building mainte- 
nance functions from Dept. of Army to Post Office Dept., is tantamount 
to extending by judicial decree statutory jurisdiction of Civil Service 
Commission to matters of interpretation of postal pay statutes which is 
for decision by Comptroller General and, therefore, appeal of courts 
ee as Si ect nncncdavecudawnacaneetasamncen 558 
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CLAIMS Page 
Barred 
Statutes of limitation. (See Statutes of Limitation, claims) 
Doubtful 
Accounting officers rule 
Although sale of tobacco at cleanup auction, after close of regular 
auction season for price support eligibility, on day when warehousemen 
had been advised to suspend price support operations due to temporary 
unavailability of funds might not impose any liability on Commodity 
Credit Corporation for price support, in view of fact that producers 
complied with law and regulations at cleanup sale and nominal amount 
involved, settlement of tobacco producers’ claims will not be subject to 
legal objection from funds subsequently made available for tobacco 
IIR. Si dh ke Ae eR Sa ie cb tin kchsccn cieebdwennns 735 
False. (See Fraud, false claims) 
Statutes of limitation. (See Statutes of Limitation, claims) 
Transportation 
Statutes of limitation. (See Statutes of Limitation, claims, trans- 
portation) 
COAST GUARD 
Commissioned personnel 
“Extra numbers” officers 
Rear admirals entitlement to pay of upper half 
Coast Guard officers serving on active duty as “extra numbers” in 
grade of rear admiral under authority of 14 U.S.C. 482 and 433 who are 
specifically excluded, pursuant to 14 U.S.C. 42(e), in determining au- 
thorized strength of that grade are, nevertheless, entitled to receive ac- 
tive duty basic pay of rear admiral of upper half in order of their 
seniority in grade, in view of unqualified provision of 37 U.S.C. 202(f) 
that one-half the number of officers on active list of rear admirals are 
entitled to basic pay of rear admiral of wpper half, extra numbers officers 
are considered rear admirals within meaning of 37 U.S.C. 202(f) and 
should be included in determining number of rear admirals on active list 
of Coast Guard entitled to receive basic pay of upper half__________-__- 317 
COMMISSIONERS 
United States 
Fees 
Additional 
Preliminary proceedings requiring more than one hearing 
Where it was necessary for defendant to be presented twice before 
U.S. commissioner incident to being charged by alcohol and tobacco 
tax agents with numerous violations of criminal code, commissioner is 
not entitled to additional fee for holding second hearing, 28 U.S.C. 
633(3) providing that prescribed fee for preliminary hearing covers all 
services rendered after presentation of accused, and nothing in legisla- 
tive history indicating second hearing is regarded as separate case re- 
quiring payment of additional fee, and while particular case might be 
more burdensome than another, over period of calendar year commis- 
sioner would on average be adequately compensated for his services__- 10 
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COMPENSATION Page 
Demotions. (See Compensation, downgrading) 
Double 


Additional employment 
Forty-hour week limitation 
Employee who, incident to holding two intermittent positions with 
compensation at different hourly rates, works aggregate of more than 40 
hours plus overtime in one position during week is not limited by sec. 
301(a), Dual Compensation Act, 5 U.S.C. 3105, which restricts to 40 
number of hours of basic compensation employee may be paid in one 
week when he has more than one position, to compensation for first 
40 hours of work, but employee should be paid maximum basic compensa- 
tion benefits, regardless of sequence in which different rates are earned 
and regardless of overtime compensation, and since restriction is on 
receipt of basic compensation and not upon overtime compensation, 
employee does not have to receive compensation for all basic 40 hours 
in one position to qualify for overtime in that position when in fact he 
worked more than 40 hours in such position_____-._-__--------------- 690 
Concurrent military retired and civilian service pay 
Central Intelligence Agency Director 
Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in sec. 
102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), which 
permits officer to receive retired pay and civilian compensation that 
exceeds retired pay, and provisions in sec. 201(a), Dual Compensation 
Act, 5 U.S.C. 3102, which permit retired officer holding civilian position 
to receive his full civilian salary but reduced retired pay in accordance 
with specific formula are clearly inconsistent and, therefore, under sec. 
402(b), Dual Compensation Act, civilian compensation and retired 
pay provisions for Director of CIA in National Security Act of 1947 are 
no longer in effect and compensation and retired pay benefits for Director 
are governed by sec. 201, Dual Compensation Act___---------------- 708 
Consultants 
Regular commissioned Air Force officer retired under 10 U.S.C. 8911 
for length of service who worked as consultant for 9 days on when- 
actually-employed basis although exempt from Dual Employment Act 
of 1894, holds civilian office or position within meaning of sec. 212(a), 
Economy Act of 1932, as amended, and notwithstanding compensation he 
received as consultant was paid by him to private Foundation employing 
him on full-time salary basis, his retired pay was properly withheld for 
each day he was employed by Govt., no privity of contract existing be- 
tween Govt. and Foundation concerning officer’s personal services, 
payments he received are not exempt from dual compensation restrictions 
Oe i a a a a a aa 332 
Disability retirement 
Enlisted men 
Although permanent enlisted member serving on active duty in tem- 
porary officer grade at time he is granted disability retired pay is retired 
not in permanent enlisted grade and status but in temporary officer 
grade and status, Army and Air Force enlisted members who pursuant 
to 10 U.S.C. 3441 and 8441 may not be given temporary appointments 
as officers in Regular service upon retirement for disability in higher 
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temporary grade do not become retired officers of Regular component 
and having retained enlisted status they are not subject to limitation 
in sec. 201, Dual Compensation Act, establishing reduced retired pay 
formula for retired Regular officers holding civilian office in Federal 
OG ta es uaa tice decedniienseste eddie ecesbniewwin 

Members of uniformed services holding no status other than perma- 
nent enlisted status who at some time in their military careers had 
served satisfactorily under temporary officer appointments, upon dis- 
ability retirement under 10 U.S.C. Ch. 61 are not subject to sec 201 of 


Dual Compensation Act, restricting amount of retired pay they may 


receive while holding civilian office under Federal Govt. in absence of 
court decision that they were retired in status of officer of Regular com- 
ponent, and enlisted men placed on retired list with grade which is 
equivalent to temporary officer grade in Regular service are entitled to 
retired pay computed on pay authorized for higher temporary grade 


without reduction by reason of civilian employment... ........-..-- 


Regular officers 
Regular officers retired for disability not incurred in combat or 
caused by instrumentality of war during period of war and exempt 
under Dual Employment Act of 1894, as amended (5 U.S.C. 62), even 


though subject to dual compensation restriction in sec. 212 of act of 
June 30, 1982 (5 U.S.C. 59a), who are not expressly exempt from 
limitation in sec. 201, Dual Compensation Act, are subject to reduction 
in retired pay while employed by Federal Govt. in civilian position___-_ 

Coast Guard enlisted members who at time of disability retirement 
under 10 U.S.C. Oh. 10 are serving on active duty under temporary 
appointments in Regular service pursuant to 14 U.S.C. 226, 302, 435, 
and 436, are regarded as retired officers of Regular component and when 
employed in civilian position under Federal Govt. are subject to re 
duction in retired pay prescribed by sec. 201 of Dual Compensation Act__ 

Temporary officer status 

Navy and Marine Corps permanent enlisted members retired for 
physical disability while serving on active duty in temporary officer 
status in Regular service having been retired in temporary officer 
status are retired officers of Regular component subject to limitation 
in sec. 201 of Dual Compensation Act, which restricts amount of re- 
tired pay that may be paid to “retired officer of any regular component 
of the uniformed services” while holding civilian office under Federal 
DU siesta asi slat i haat en aca a ag ane tala 

Election of status under the Dual Compensation Act 
Effective date 

Effective date of timely status election under subsec. 201(f) of Dual 
Compensation Act of Aug. 19, 1964 by retired officer employed on Nov. 30, 
1964 in civilian position is Dec. 1, 1964, effective date of subsection, and 
not date election is filed with department concerned, or any date selected 
by retired officer between Dec. 1, 1964 and Mar. 1, 1965, expiration date of 
90-day period provided for filing election with department concerned, 
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Election of status under the Dual Compensation Act—Continued 
Effective date—Continued 
1964 act neither expressly nor impliedly authorizing retired officer to 
select date on which his election will become effective, and right of offi- 
cer to make election being dependent on his civilian status at close of 
business on Nov. 30, 1964, election filed prior to Dec. 1, 1964 would be 
RUG | cities ccidibidihninmidininceinimiinwnsincaiiten cna 
Filing of election 
Dual Compensation Act of Aug. 19, 1964 prescribing that status elec- 
tion of retired officer employed on Nov. 30, 1964 in civilian position 
“shall be filed with the department concerned” not later than ninetieth 
day after effective date of subsec. 201(f)—Dec. 1, 1964—election to be 


timely filed must be received by department concerned on or before 
BO, i: a cahnineetnk iin et ect llieicn acia Neh ii lalate diay 
Enlisted members advanced on retired list to commissioned rank 
Retired in enlisted status 
Enlisted members of uniformed services advanced on retired list to 


officer grade under specific provision of law authorizing advancement for 


satisfactory service in higher temporary grade who do not hold office 


within meaning of Dual Employment Act of 1894 (5 U.S.C. 62), because 
while their retired pay is computed on pay of officer grade to which ad 
vanced they were retired in enlisted status, upon repeal of 1894 act by 


Dual Compensation Act, effective Dec. 1, 1964, having been retired in en- 
listed status they do not become subject to limitation in sec. 201 of 1964 


act, establishing reduced retired pay formula for retired Regular officers 
while holding civilian office under Federal Govt. ; however, should mem- 
bers serve on active duty after retirement as officers, upon re-retirement 
as officers they may not remain exempt from limitation___._._______---~~ 


Enlisted members retired in temporary commissioned grade 


Navy and Marine Corps enlisted members given temporary appoint- 
ments as officers in Regular Navy and Regular Marine Corps pursuant 
to 10 U.S.C. 5596 and 5597, and retired in temporary officer status under 
authority of sec. 6 of act of Feb. 21, 1946, as amended (10 U.S.C. 6323), 
are subject to retired pay reduction provision of sec. 201 of Dual Com- 
pensation Act while holding civilian office in Federal Govt., retirement 
under 1946 act having been authorized only by virtue of service in tempo- 
rary officer status, members are not entitled as retired officers to exemp- 
tion in secs. 5596 (f) and 5597(h), providing that temporary appointments 
do not change permanent status of members or abridge rights and 
WI iii ie nh Sadcecntte dd te ad eens 

Although permanent enlisted member serving on active duty in tem- 
porary officer grade at time he is granted disability retired pay is retired 
not in permanent enlisted grade and status but in temporary officer grade 
and status, Army and Air Force enlisted members who pursuant to 10 
U.S.C. 3441 and 8441 may not be given temporary appointments as officers 
in Regular service upon retirement for disability in higher temporary 
grade do not become retired officers of Regular component and having 
retained enlisted. status they are not subject to limitation in sec. 201, 
Dual Compensation Act, establishing reduced retired pay formula for 
retired Regular officers holding civilian office in Federal Govt__________ 
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Enlisted members retired in temporary commissioned grade—Con. 
Navy and Marine Corps permanent enlisted members retired for 
physical disability while serving on active duty in temporary officer 
status in Regular service having been retired in temporary officer status 
are retired officers of Regular component subject to limitation in sec. 
201 of Dual Compensation Act, which restricts amount of retired pay 
that may be paid to “retired officer of any regular component of the 
uniformed services” while holding civilian office under Federal Govt.__ 297 
Members of uniformed services holding no status other than perma- 
nent enlisted status who at some time in their military careers had 
served satisfactorily under temporary officer appointments, upon dis- 
ability retirement under 10 U.S.C. Ch. 61 are not subject to sec. 201 of 
Dual Compensation Act, restricting amount of retired pay they may 
receive while holding civilian office under Federal Govt. in absence of 
court decision that they were retired in status of officer of Regular com- 
ponent, and enlisted men placed on retired list with grade which is 
equivalent to temporary officer grade in Regular service are entitled 
to retired pay computed on pay authorized for higher temporary grade 
without reduction by reason of civilian employment___-.------------- 297 
Exemptions 
Retroactive 
Retired status of military officer employed in civilian position fol- 
lowing retirement on Feb. 24, 1962 for disability under 10 U.S.C. 1201 
and 1372, while serving in temporary grade of major in Army of U.S. 
without component under appointment made pursuant to sec. 515(c), 
Officer Personnel Act of 1947, grade that he held in U.S. Reserve, comes 
within scope of sec. 201(g), Dual Compensation Act, approved Aug. 19, 
1964, and officer having been retired prior to effective date prescribed 
by sec. 403(a) is not subject after retirement to restrictions imposed 
by 5 U.S.C. 59a on concurrent receipt of civilian compensation and re- 
tired pay, sec. 201(g) effective Aug. 19, 1964 pursuant to sec. 408(b)— 
act as whole being effective Dec. 1, 1964, as prescribed by sec. 403(a)— 
providing for retroactive application of exemption to 5 U.S.C. 59a re- 
strictions to any period following retirement______...____-_____------ 119 
Inconsistent laws 
Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in sec. 
102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), which 
permits officer to receive retired pay and civilian compensation that 
exceeds retired pay, and provisions in sec. 201(a), Dual Compensation 
Act, 5 U.S.C. 3102, which permit retired officer holding civilian position 
to receive his full civilian salary but reduced retired pay in accordance 
with specific formula are clearly inconsistent and, therefore, under sec. 
402(b), Dual Compensation Act, civilian compensation and retired 
pay provisions for Director of CIA in National Security Act of 1947 
are no longer in effect and compensation and retired pay benefits for 
Director are governed by sec. 201, Dual Compensation Act_........--_- 708 
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Leave-without-pay from civilian employment 
When retired Regular officer whose retired pay under sec. 201(a) 
of Dual Compensation Act, approved Aug. 19, 1964, is subject to reduc- 
tion by reason of full-time civilian employment is in leave-without-pay 
status from civilian position, no deduction in retired pay is required 
for any day officer is in leave-without-pay status for entire day and 
receives no pay for that day, leave-without-pay period not having 
constituted factor for consideration in determining applicability of 
dual compensation limitation prescribed in sec. 212 of Economy Act 
of 1982, 5 U.S.C. 59a, and nothing in legislative history of 1964 act 
evidencing intent to withhold retired or retirement pay for any period 
officer or employee on full-time basis is in nonpay status in civilian 
CE 635 th ita ttt echidna tdi Beli 266 
Maximum limitation 
Calendar year basis 
Retired Regular officer of uniformed services who earns combination 
of annual civilian and retired pay at rate in excess of $10,000 limitation 
prescribed in sec. 212 of Economy Act, 5 U.S.C. 59a, prior to Dec. 1, 1964, 
effective date of Dual Compensation Act, which repealed sec. 212, is 
subject to appropriate reduction in retired pay for period Jan. 1 to 
Nov. 30, 1964, and as it is impossible to give literal effect to Schuyler 
(148 Ct. Cl. 479) and Dellinger (157 Ct. Cl. 471) cases establishing rule 
that calendar year is appropriate period for applying required reduction, 
adjustment in harmony with those cases would be to apply civilian 
employment income received through Nov. 30, 1964, plus retired pay 
entitlement through that date to eleven-twelfths of $10,000 limitation 
authorized to be earned in calendar year______----------------------- 266 
Salary nonretention effect 
Regular commissioned Air Force officer retired under 10 U.S.C. 8911 
for length of service who worked as consultant for 9 days on when- 
actually-employed basis although exempt from Dual Employment Act 
of 1894, holds civilian office or position within meaning of sec. 212(a), 
Economy Act of 1932, as amended, and notwithstanding compensation he 
received as consultant was paid by him to private Foundation employing 
him on full-time salary basis, his retired pay was properly withheld for 
each day he was employed by Govt., no privity of contract existing be- 
tween Govt. and Foundation concerning officer’s personal services, 
payments he received are not exempt from dual compensation restric- 
SU Ri I ais tcc tensa ihn auccincdanetinsiciiiin ne dbalialemieoaee 332 
Exemptions 
Dual Compensation Act 
Effective date 
Retired status of military officer employed in civilian position follow- 
ing retirement on Feb. 24, 1962 for disability under 10 U.S.C. 1201 and 
1372, while serving in temporary grade of major in Army of U.S. with- 
out component under appointment made pursuant to sec. 515(c), Officer 
Personnel Act of 1947, grade that he held in U.S. Reserve, comes within 
scope of sec. 201(g), Dual Compensation Act, approved Aug. 19, 1964, 
and officer having been retired prior to effective date prescribed by sec. 


794-032 O-66—57 
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408(a) is not subject after retirement to restrictions imposed by 5 
U.S.C. 59a on concurrent receipt of civilian compensation and retired 
pay, sec. 201(g) effective Aug. 19, 1964 pursuant to sec. 403(b)—act as 
whole being effective Dec. 1, 1964, as prescribed by sec. 403 (a) —providing 
for retroactive application of exemption to 5 U.S.C. 59a restrictions to 
A ne ee Ee eT 119 
Effective date of status election 
Effective date of timely status election under subsec. 201(f) of Dual 
Compensation Act of Aug. 19, 1964, by retired officer employed on Nov. 30, 
1964 in civilian position is Dec. 1, 1964, effective date of subsection, and 
not date election is filed with department concerned, or any date selected 
by retired officer between Dec. 1, 1964 and Mar. 1, 1965, expiration date 
of 90-day period provided for filing election with department concerned, 
1964 act neither expressly nor impliedly authorizing retired officer to 
select date on which his election will become effective, and right of officer 
to make election being dependent on his civilian status at close of busi- 
ness on Nov. 30, 1964, election filed prior to Dec. 1, 1964 would be 
til. catia da titactcehiddhscclelc tesa ch ntaiehveiddbeadenesbcaiaeiptes op tess cassava athinticasbbasialeai 186 
Filing of status election 
Dual Compensation Act of Aug. 19, 1964 prescribing that status elec- 
tion of retired officer employed on Nov. 30, 1964 in civilian position “shall 
be filed with the department concerned” not later than ninetieth day after 
effective date of subsec. 201 (f)—Dec. 1, 1964—election to be timely filed 
must be received by department concerned on or before Mar. 1,1965_... 186 
Temporary, part-time, etc., employment 
When retired Regular officer is employed temporarily before Dec. 1, 
1964, effective date of Dual Compensation Act, approved Aug. 19, 1964, 
and employment extends beyond that date, beginning date for computa- 
tion of first 30-day exemption period of employment provided under sec. 
201(c) of act from reduction im retired or retirement pay applies to first 
30 days for which employee receives salary after Nov. 30, 1964________-- 266 
Holding two offices 
Military officer in excess leave status 
Officer of Regular Army who while in excess leave program attending 
law schoul accepts temporary appointment as special policeman in Li- 
brary of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered 
as “civil office” within civil office prohibition under 10 U.S.C. 3544(b), 
regardless of temporary nature of appointment, and, therefore, officer 
not only forfeits his Regular Army Commission but also loses his 
entitlement to pay and allowances upon recall to active duty on termi- 
nen Sa ee i eh cel tonnes 830 
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Attorneys representing indigent defendants 
Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such serv- 
ices which are rendered to defendant regarded as services to U.S. or as 
establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, Dual 
Compensation Act is not for application ~...._.--._.------------------ 
Downgrading 
During retroactive period of salary increase act 
Pmployee who upon being downgraded at own request from GS-16, 
step 4, at $17,500 per annum to GS-15 prior to enactment of Govt. Em- 
ployees Salary Reform Act of 1964, approved Aug. 14, 1964, is placed in 
step 5, GS-15, at $17,725 per annum, $17,500 rate falling between steps 4 
and 5 of GS-15, is entitled to salary adjustment as though he actually 
had been in grade GS-16, step 4, on July 5, 1964, first day of first pay 
period prescribed by act, and in receipt of $20,900 per annum at time of 
downgrading, and although act is silent as to downgrading or demotion 
actions occurring during retroactive period, new salary schedule is for 
application and employee’s salary should be adjusted to GS-16, step 4, 
at $20,900, from effective date of act until date of downgrading, and to 
GS-15, step 9, at $21,020 per annum thereafter_____._____------------- 
Saved compensation 
Excepted positions 
Federal employee who, while in “status quo” situation after his ap- 
pointment to excepted position is changed to competitive position, is 
reduced in grade is regarded as having his “status quo” employment con- 
tinuing unchanged from that held under excepted position which was 
equivalent to career or career conditional position so that he has “equiva- 
lent tenure” to career appointment as that term is used in salary reten- 
tion provisions in sec. 507 of Classification Act, 5 U.S.C. 1107(a), and, 
therefore, salary retention in reduction in grade actions for employees 
who continue to serve under similar excepted service appointments 
SD i ld eal teen hc ee ede eee 
Steps selection 
Employee who was in longevity step of grade when downgraded to 
top step of next lower grade must have action regarded as placing em- 
ployee in top scheduled step of lower grade rather than top longevity 
step of such grade, and even though longevity steps were subsequently 
eliminated under title II of Classification Act Amendments of 1962, 5 
U.S.C. 1113, such fact does not provide any basis to permit selection of 
another step at expiration of salary retention period_______.________--- 
Reselection 
Employee downgraded from GS-18, $20,000 per annum, with salary 
retention benefits through Oct. 15, 1964, pursuant to 5 U.S.C. 1107(a), 
whose salary rate would have been set at step 5, top of grade 16, 
absent salary retention benefits, may not be paid upon expiration of 
retention benefits at highest scheduled step of grade 16, step 9, estab- 
lished by Federal Employees Salary Act of 1964, “highest previous rate” 
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rule authorizing any scheduled salary rate that does not exceed highest 
previous rate of employees “reemployed, transferred, promoted, repro- 
moted or demoted” having been invoked at time employee was demoted 
it may not again be considered unless another personnel action occurs ; 
furthermore, in accordance with FPM Letter No. 531-27(1), May 10, 


1963, original salary rate may not be reselected____--_-__------------ 315 
Wage board employees. (See Compensation, wage board employees, 
downgrading) 
Holidays 


Days in lieu of 
When holiday falls on Saturday and preceding Friday is “designated 
holiday”, pursuant to 5 U.S.C. 87c, first-40-hour employee who works 
final 8 hours of 40-hour week on Friday being observed as holiday in 
lieu of holiday falling on Saturday is entitled only to regular basic 
rate of compensation for services on such Friday____----------------- 167 
Duty status 
Having completed only 32 hours of work before Friday observed as 
holiday in lieu of Saturday holiday under 5 U.S.C. 87c, first-40-hour em- 
ployee is not entitled to 8 hours compensation without charge to leave 
if he does not work on Friday unless he is prevented from working on 
that day because office is closed, and should employee work on Satur- 
day he would be entitled either to holiday pay or overtime pay depend- 
ing upon whether he was paid for preceding Friday_______-__--_------ 167 
Eight-hour limitation 
First-40-hour employee who works 8 hours on Wednesday which is 
holiday is entitled to 8 hours holiday compensation except that no 
holiday compensation may be paid for any hours of work compensable 
a I aii Bil Di aidan aa Acehleiinncinsiciesaeee 167 
Irregular, unscheduled tours of duty i 
First 40-hour employees : 
Employees whose basic workweek consists of first 40 hours worked 
during any administrative workweek having unpredictable and uncertain j 
daily work tours are not covered by sec. 1 of act of Sept. 22, 1959 (5 
U.S.C. 87c), or B.O. No. 10358 of June 9, 1952, which provide holiday 
benefits when holiday occurs on either Saturday or Sunday, neither 1959 
act nor Executive order applying to other than employees having reg- 
ularly scheduled duty hours and days and regularly scheduled weekly 
nonworkdays, and absent clarifying legislation, first-40-hour employees 
having no regular hours of duty or regular nonworkdays may not be given 
holiday benefits during each week in which holiday occurs without 
regard to day on which holiday falls or days on which employee works 
by authorizing 40 hours of pay for 32 hours of work or allowing 8 hours 
holiday compensation after 40 hours or more work_____.__--_--------_- 167 
Sunday holidays 
First-40-hour employee who having no fixed days or hours of duty in 
basic workweek is not subject to provisions of E.O. No. 10358, June 9, 
1952, which is limited in application to employees having regular sched- 
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uled workdays with definite duty tours, and consequently first-40-hour 
employee who works 8 hours on Monday designated holiday in lieu of 
holiday falling on Sunday, pursuant to Executive order, is entitled only 
to straight time compensation for work on Monday-_-_------------------ 
Increases 

Employees whose salaries are fixed by special law 

Retroactive increases 

Employees of Agricultural Stabilization and Conservation county 
committees whose rates of salary fixed under 16 U.S.C. 590h(b) are 
increased by sec. 122, Govt. Employees Salary Reform Act of 1964, 
approved Aug. 14, 1964, to equal as nearly as practicable increases pro- 
vided by sec. 102 of act are entitled to retroactive benefit of sec. 501(a) 
prescribing that provided increases in compensation are effective on or 
after July 1, 1964, and increases under sec. 122 being mandatory, there 
is no administrative discretion as to retroactive application of increases, 
only administrative function under sec. 122 being to see that increases 
equal those provided by sec. 102, pertaining to increases in General 
Schedule rates under Classification Act of 1949, 5 U.S.C. 1113(b)-_----- 

Quality increases 

High quality performance step increase authorized pursuant to Classi- 
fication Act Amendments of 1962 (5 U.S.C. 1122), which had been 
approved but not given effect prior to transfer of employee may not be 
given effect by department to which employee had transferred, rule that 
increase in compensation resulting from discretionary administrative 
action becomes effective on date administrative officer vested with proper 
authority approves increase, or on such later date as he may specify, 
applying to quality increases authorized unde 5 U.S.C. 1122, and em- 
ployee transferring from department which had authorized quality 
increase before effective date of increase may not be given benefit of 
increase in department to which transferred__._.-_------------------- 

Retroactive 

Administratively determined increases 

On basis of agency directive issued Oct. 8, 1962, reaffirming adherence 
to compensation schedules of Classification Act of 1949, as amended, and 
adopting effective date of salary changes prescribed by law making 
changes, sec. 501, Government Employees Salary Reform Act of 1964, 
approved Aug. 14, 1964, effective first day of first pay period beginning 
on or after July 1, 1964, may be applied to those employees of agency 
whose salaries are administratively fixed without contravening rule in 
31 Comp. Gen. 191, prohibiting retroactive compensation increases with- 
out specific authority, agency head having exercised discretionary au- 
thority upon issuance of directive prior to July 1, 1964, nothing remained 
for him to do after enactment of Salary Reform Act__----------------- 

Although retroactive compensation increases provided under sec. 501, 
Government Employees Salary Reform Act of 1964 may be applied to 
employees whose salaries are administratively fixed, agency directive 
prescribing that effective date of salary changes will be made in accord- 
ance with law making changes having been issued prior to approval of 
1964 act, Anti-Deficiency Act, 31 U.S.C. 665, is for consideration, com- 
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pensation increases not falling within exception (31 U.S.C. 665(e) (1) 
(A) ), which permits apportionment to show deficiency, because increases 
are not under law which requires expenditure beyond administrative 
a ia Na a ke cbuliailgnill 89 
Status changes during period 

Employee who upon being downgraded at own request from GS-16, 
step 4,.at $17,500 per annum to GS-15 prior to enactment of Govt. Em- 
ployees Salary Reform Act of 1964, approved Aug. 14, 1964, is placed in 
step 5,'GS-15, at $17,725 per annum, $17,500 rate falling between steps 4 
and § of GS-15, is entitled to salary adjustment as though he actually 
had ‘beeh' in grade GS-16, step 4, on July 5, 1964, first day of first pay 
period. ‘prescribed by act, and in receipt of $20,900 per annum at time of 
downgrading; and although act is silent as to downgrading or demotion 
actions ‘occurring during retroactive period, new salary schedule is for 
applicatidn: and employee’s salary should be adjusted to GS-16, step 4, 
at $20,900, from effective date of act until date of downgrading, and to 
GS-15, step 9, at $21,020 per annum thereafter_____..______---_------- 171 
Overtime - 

Employees holding two positions. (See Compensation, double, addi- 

tional employment, forty-hour week limitation ) 

Fractional periods 

Under authority of 5 U.S.C. 911, providing for payment of overtime 
compensation for hours of work in excess of 40 hours in any administra- 
tive workweek, and 5 U.S.C. 921(a), prescribing payment of night dif- 
ferential for duty between hours of 6 p.m. and 6 a.m., it is within ad- 
ministrative discretion to issue regulations to authorize payment of 
fractional periods of 10 minutes or less, providing fractional part of hour 
administratively decided upon results in feasible and practical payroll 
operation, and proposed regulations to authorize payment of approved 
overtime work and night pay differential for creditable hours in mini- 
mum periods of 15 minutes and multiples thereof may be applied to au- 
thorized and scheduled regular overtime or night work and also to 
authorized but unscheduled and irregular overtime work__-_---------- 410 

Irregular, unscheduled 

Clothing changes, etc. 

Employees who of their own volition arrive prior to time necessary for 
actually reporting on duty and spend more than de minimis amount of 
time before and after work going to and from lockers to remove or don 
outer garments and/or change into work clothes are not entitled to 
overtime compensation for time involved in reporting early for duty, 
employees only having been afforded facilities for voluntary tasks they 
assumed, there is no legal requirement or justifiable legal basis for pay- 
re En nk eceminnnerdeemminneniner 195 

Guards 

Building guards on rotating shifts who although not required by regu- 
lation are expected to report early for roll call to receive specific assign- 
ments and instructions and to perform preparatory operations, such as 
drawing badges, weapons, and other equipment from central location 
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prior to commencing tour of duty may be paid overtime compensation 
for time in excess of duty tours pursuant to principle enunciated in ad- 
judication of entitlement to overtime when employee reports for roll call 
and preparatory operations prior to starting tour of duty, and long-estab- 
lished practice of paying guards for lunch periods and other 15-minute 
breaks on basis of uninterrupted hours of duty may be continued absent 
new facts to warrant modification of B—56940 of May 1, 1946_______----_ 195 
Upon issuance of administrative regulation increasing workday 15 
minutes, effective on date of issuance and providing for payment of 
overtime compensation for 15 minutes a day, overtime compensation 
may be paid to guards required to report early for roll call and per- 
formance of operations necessary to prepare for duty; however, all 
claims for retroactive adjustment of overtime compensation should be 
submitted to U.S. General Accounting Office to establish pursuant to 
31 U.S.C. 71a whether claims were received within 10 full years after 
date of accrual, with information as to evidence available in support of 
claims, that is, did guards report early under orders and do records 
show early reporting days, and although time consumed for lunch 
and relief breaks should not be set off against overtime, administra- 
tive time off based on exact record may be deducted____------------ 195 
Union, etc., organization duty 
‘ Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in 
connection with negotiations under employee-management E.O. No. 
10988 may not, in absence of legislation, have such travel or overtime 
duty regarded as official business for purposes of reimbursing employees 
for travel expenses or for payment of overtime compensation__-_--_~- 617 
Periodic step-increases 
Downgraded employees 
New steps established in grade 
Upon expiration of 2-year salary retention period on Oct. 15, 1964, 
employee whose salary rate at time he was downgraded from GS-18 
had been established at step 5, highest scheduled step in GS-16, may be 
advanced to step 6 as of July 5, 1964, date steps 6, 7, 8, and 9 were added 
to grade GS-16 by Federal Employees Salary Act of 1964, employee 
having served at least 2 continuous years in grade GS-18 prior to 
demotion and more than required period in GS-16 acquired right to be 
advanced to step 6, and waiting period for advancement to step 7 began 
OR: CUR I Aids sebicixtin tetcinnwniitdddlintdenenmek 315 
Equivalent increases 
Increases not so construed 
For employees advanced in grade prior to mandatory salary adjust- 
ments directed by sec. 102(b)(5), Federal Employees Salary Act of 
1964, approved Aug. 14, 1964, increases granted by law and not construed 
as equivalent increases pursuant to sec. 701(b), Classification Act of 
1949, as amended, (5 U.S.C. 1121(b)), commencement of waiting period 
for periodic step-increases in compensation prescribed by sec. 701(a) of 
1949 act (5 U.S.C. 1121(a)) depends on whether increase in compen- 
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Periodic step-increases—Continued 

Equivalent increases—Continued 

' Increases not so construed—Continued 

sation flowing from administrative action rather than from 1964 statute 
met requirements of sec. 531.406, Federal Personnel Manual, defining 
equivalent increase as ‘an increase or increases in an employee's rate of 
basic compensation equal to or greater than the amount of the within- 
grade” 

Employee in grades GS-15, step 4, who upon promotion to grade GS-16 
on Feb. 2, 1964 is placed in step 5, $18,000 per annum, giving him in- 
crease of $790 per annum, which exceeded by $515 amount of step 
increase in grade GS-15, and who under sec. 102(b) (5), Federal Em- 
ployees Salary Act of 1964 had salary adjusted to $19,590, step 2, grade 
GS-16, increase which granted by law is not construed as equivalent 
increase pursuant to sec. 701(b), Classification Act of 1949, as amended 
(5 U.S.C. 1121(b)), received equivalent increase prescribed by sec. 
7Ol(a) of 1949 act (5 U.S.C. 1121(a)), as defined in 531.406, Federal 
Personnel Manual, incident to administrative promotion on Feb. 2, 1964, 
and new waiting period for employee toward step-increase in grade 
ey en ae ie oon oso. oe ee. edb nck end soigcaecrebek 232 

Waiting period commencement 

Increases not construed as equivalent increases 

Employee promoted on Feb. 2, 1964, from step 5 of grade GS-15, 
$17,725 per annum to step 5 of grade GS-16, $18,000 per annun, in- 
crease of only $275, which amount was less than step-increase in grade 
GS-15, and whose salary adjustment under sec. 102(b) (5), Federal Em- 
ployees Salary Act of 1964, approved Aug. 14, 1964, to step 3, grade 
GS-16, $20,245 per annum, increase which having been granted by law 
is not construed as equivalent increase pursuant to sec. 701(b), Classi- 
fication Act of 1949, as amended (5 U.S.C. 1121(b)), did not receive 
equivalent increase as defined in sec. 531.406, Federal Personnel Manual, 
at time of administrative promotion, and waiting period for periodic 
step-increase prescribed by sec. 701(a) of 1949 act in grade GS-16 
began on date he last received equivalent increase, which is date of 
rT ia i heeded cdictni a tetdentbacin cues 232 
Postal Service 

Downgrading 

Saved compensation 
Other than in Postal Service 

Post Office Dept. employees who, incident to involuntary transfer to 
New York Postal Data Center, are downgraded in change from classifica- 
tion act position to postal field service position are, by reason of change, 
not eligible for salary retention protection under sec. 507, Classification 
Act of 1949, 5 U.S.C. 1107, and do not meet requirements of. salary 
retention provisions for postal employees in 39 U.S.C. 3560, which pro- 
vides that postal field service employees must hold same or higher salary 
for 2 continuous years prior to reduction to be eligible for benefits, and, 
therefore, such employees are not entitled to saved salary benefits 
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Postmasters 
Conversion from acting 
Step-increases 
Postal employee who, incident to promotion to acting postmaster, 
retained higher salary of his prior position (PFS-9, level 10) and, 
then upon conversion to career postmaster had his salary fixed (PFS-11, 
step 6) under promotion rule in sec. 753.322a(1) of Postal Manual did 
not become entitled to step-increase under sec. 114, Federal Employees 
Salary Act of 1964, 39 U.S.C. 3552(a)(1), when waiting period for 
step-increases for employees in step 6 was reduced from 104 weeks 
to 52 weeks because employee at time of conversion to career postmaster 
was at maximum step of prior position so that only potentially credit- 
able service for step-increase was that earned in acting postmaster 
position which was insufficient for step-increase and, therefore, rate 
fixed at time of conversion is considered equivalent increase in com- 
pensation and new waiting period for step-increase began at that time__ 738 
Fourth-class post offices 
Acting on July 4, 1964 
Person who was acting postmaster on July 4, 1964—effective date of 
sec. 111(b), Government Employees Salary Reform Act of 1964, which 
provides method of conversion of postmasters to new salary sched- 
ule based on revenue units—at fourth-class post office which had not had 
any change in gross receipts and which under new law was placed in 
revenue unit category of 37 which exceeds maximum number of units 
for fourth-class post offices is regarded as acting postmaster rather than 
postmaster on July 1, 1964, and, therefore, upon conversion to post- 
master, savings provision in sec. 111(c) of act for post offices that had 
changes in gross receipts in preceding fiscal year is not for applica- 
tion and postmaster is only entitled to compensation at 110 percent of 
existing rate under sec. 111(b) of 1964 act____.__________---------- 523 
Readjustment 
Postmaster at fourth-class post office whose salary was adjusted on 
basis of basic salary received at end of fiscal year due to change in 
revenue category of post office without salary increase and step in- 
crease benefits received after July 1, 1964, has had salary properly com- 
puted under 39 U.S.C. 3544(b), as amended by sec. 111(b) of Federal 
Employees Salary Act of 1964, which specifically requires use of basic 
salary received at end of preceding fiscal year in salary readjust- 
UE ei a a a a a a hee eee elas 593 
Rates 
Transfers, reassignments, etc. 
Classification Act position 
Employees who, incident to transfer of building maintenance func- 
tions from Dept. of Army to Post Office Dept., are placed in lower salary 
step of grade in postal field service schedule in which their positions 
were classified thereby receiving reduction in salary are considered 
employees “new to the postal field service” under 39 U.S.C. 3551, which 
precludes placing such employees in other than lowest step of grade 
to which transferred, when they do not come within exceptions appli- 
cable to employees transferred to positions in regional or district offices 
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Postal Service—Continued 

Rates—Continued 

' Transfers, reassignments, etc.—Continued 
Classification Act position—Continued 

or to professional or scientific positions, and, therefore, such employees 
may not be paid at any rate of compensation above lowest rate pre- 
scribed for their respective grades upon transfer to postal field service. 558 

Court directive in Caputo v. Ailes, U.S.D.C. (N.Y.) No. 64-C-118, 
remanding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 
U.S.C. 3551, incident to reduction in salary upon transfer of building 
maintenance functions from Dept. of Army to Post Office Dept., is tanta- 
mount to extending by judicial decree statutory jurisdiction of Civil 
Service Commission to matters of interpretation of postal pay statutes 
which is for decision by Comptroller General and, therefore, appeal of 


a a I a Bia Sik i hee ke iisiwesn 558 
Quality increases. (See Compensation, increases, quality increases) 
Rates 


Downgrading. (See Compensation, downgrading) 
Employees holding two positions. (See Compensation, double, addi- 
tional employment, forty-hour week limitation) 
Highest previous rate 
Adjustment 
Under 1964 salary act 

When wage board employee is promoted to position under Classifica- 
tion Act on Aug. 2, 1964, during retroactive period of Federal Employees 
Salary Act of 1964, 5 U.S.C. 1113(b), and under highest-previous-rate 
rule policy of agency, which has force and effect of regulation, initial 
adjustment of $7,520.60 per annum wage rate is to GS-9, step 4, 
$7,720 per annum, nearest rate in Classification Act schedule that would 
not result in salary decrease, upon step 4 becoming $7,955 per annum 
under act, employee’s compensation rate pursuant to agency policy is 
required to be adjusted from GS-9, step 4, $7,720 to step 3, $7,710, com- 
pensation schedule in sec. 102(a) being only one in effect after effec- 
tive date of act; however, two periods are embraced within term “as 
of the time of service,” and employee has vested right to $7,720 rate for 
I is Be eae ee ete dacclennclenueeediue 518 

Where initial compensation fixed for wage board employees promoted 
to positions under Classification Act during retroactive period of Federal 
Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by appointing 
officers at local installations who are permitted to make determinations 
under highest-previous-rate rule, and adjustment in rate of compensa- 
tion is required after effective date of salary act under agency policy 
providing for fixing wage board salary rates to nearest rate in Classifica- 
tion Act schedule that would not result in salary decrease, whether 
authority to make such adjustments may be delegated to appointing 
officers cannot be answered categorically in view of varied and diverse 
rules or norms followed at installation levels in fixing rates; however, 
upon submission of specific facts, matter will be further considered__--_-_ 518 
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Adjustment—Continued 
Under 1964 salary act—Continued 
When appointing officer in field service of Federal agency who, author- 
ized to apply highest previous rate rule, on July 5, 1964, during retroac- 
tive period of Federal Employees Salary Act of 1964, 5 U.S.C. 1113(b), 
places wage board schedule employees earning $4,784 and promoted to 
positions under Classification Act, at GS-3, rate 10, $4,900, the equivalent 
annual rate under the Federal Reform Act of 1962, as prescribed by 
appropriate Civil Service Reg., actual rate falling between two rates, 
employees are not entitled to new rate 10, GS-3, $5,220, provided in 
1964 act, fact that $4,900 rate is 10th step of GS-3 being but consequence 
of option chosen in selection of rate under then current schedule, and 
no reemployment, transfer, reassignment, promotion, or demotion action 
occurring under which officer could again exercise his discretion or 
select different option, equivalent rate under new current schedule is 
QO sink Bhi bn ica ERwin cas eee ten 793 
Reconsideration 
Employee downgraded from GS-18, $20,000 per annum, with salary 
retention benefits through Oct. 15, 1964, pursuant to 5 U.S.C. 1107(a), 
whose salary rate would have been set at step 5, top of grade 16, absent 
salary retention benefits, may not be paid upon expiration of retention 
benefits at highest scheduled step of grade 16, step 9, established by Fed- 
eral Employees Salary Act of 1964, “highest previous rate” rule author- 
izing any scheduled salary rate that does not exceed highest previous rate 
of employees “reemployed, transferred, promoted, repromoted or de- 
moted” having been invoked at time employee was demoted it may not 
again be considered unless another personnel action occurs ; furthermore, 
in accordance with FPM Letter No. 531-27(1), May 10, 1963, original 
GRANTS TARO THES WOE De BORNRNOIIE ain ec hse 315 
Jurisdiction 
Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 863, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon inter- 
pretation of postal pay statutes rather than Veterans Preference Act 
and, is, therefore, matter for decision by Comptroller General_____---~- 558 
Removals, suspensions, etc. 
Back pay 
Rate payable 
Veterans’ preference employee who, after appeal of removal action, 
was ordered retroactively restored to lower position he had held prior 
to promotion to position from which removed may, on basis that posi- 
tion to which he should have been reassigned in first instance existed 
at time of removal, receive back pay for period of separation at rate 
for lower position to which restored rather than at rate of position from 
CR TOD ink carn cdritencddmiiatinnbixcctoiateaes 634 
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Removals, suspensions, etc.—Continued 
Damages, loss, etc., other than back pay 
Allowances 
Even though living quarters allowance provided by sec. 211 of Over- 
seas Differentials and Allowances Act, 5 U.S.C. 3086, for employees not 
furnished Govt. quarters without charge is not compensation within 
meaning of sec. 6 of act of Aug. 24, 1912, authorizing “retroactive com- 
pensation” for employees reinstated after unjustified or unwarranted 
removal or suspension, when overseas employee deprived of Govt. quar- 
ters during period of suspension obtains private quarters for himself in 
Germany and dependents in France, he is entitled upon restoration to 
duty, in addition to basic compensation for removal period, to living 
quarters allowance, but not at his annual rate in view of expenses he 
incurred during suspension period, however, employee may be granted 
“with family” allowance notwithstanding he and his family were sepa- 
I in elie ie tds deka cba cabin tan Rene 
Political activities 
Rule stated in 27 Comp. Gen. 750 that officer or employee removed 
from Govt. service because of political activities prohibited by sec. 
9(a) of Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal 
be compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legislation, 
and no distinction existing between compensation and lump-sum leave 
payments for purposes of Hatch Act, lump-sum leave payments may not 
be excluded from rule, and any clarifying legislation should cover matter 
of lump-sum payments for leave as well as unpaid compensation___-_-_- 
Saved 
Downgrading actions. (See Compensation, downgrading, saved com- 
pensation) 
Step-increases. (See Compensation, periodic sten-increases) 
Wage board employees 
Conversion to classified positions 
Highest previous rate 
Retroactive salary increase effect 
When wage board employee is promoted to position under Classifica- 
tion Act on Aug. 2, 1964, during retroactive period of Federal Employees 
Salary Act of 1964, 5 U.S.C. 1113 (b), and under highest-previous-rate 
rule policy of agency, which has force and effect of regulation, initial 
adjustment of $7,520.60 per annum wage rate is to GS-9, step 4, $7,720 
per annum, nearest rate in Classification Act schedule that would not 
result in salary decrease, upon step 4 becoming $7,955 per annum under 
act, employee’s compensation rate pursuant to agency policy is required 
to be adjusted from GS-9, step 4, $7,720 to step 3, $7,710, compensation 
schedule in sec. 102(a) being only one in effect after effective date of 
act ; however, two periods are embraced within term “as of the time of 
service,” and employee has vested right to $7,720 rate for retroactive 
SO aca a eh a eee ie ck cad bites 
Where initial compensation fixed for wage board employees promoted 
to positions under Classification Act during retroactive period of Federal 
Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by appointing 
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Wage board employees—Continued 

Conversion to classified positions—Continued 

Highest previous rate—Continued 
Retroactive salary increase effect—Continued 

officers at local installations who are permitted to make determinations 
under highest-previous-rate rule, and adjustment in rate of compensa- 
tion is required after effective date of salary act under agency policy 
providing for fixing wage board salary rates to nearest rate in Classifica- 
tion Act schedule that would not result in salary decrease, whether 
authority to make such adjustments may be delegated to appointing 
officers cannot be answered categorically in view of varied and diverse 
rules or norms followed at installation levels in fixing rates; however, 
upon submission of specific facts, matter will be further considered__.. 518 

When appointing officer in field service of Federal agency who, author- 
ized to apply highest previous rate rule, on July 5, 1964, during retroac- 
tive period of Federal Employees Salary Act of 1964, 5 U.S.C. 1113(b), 
places wage board schedule employees earning $4,784 and promoted to 
positions under Classification Act, at GS-3, rate 10, $4,900, the equivalent 
annual rate under the Federal Reform Act of 1962, as prescribed by ap- 
propriate Civil Service Reg., actual rate falling between two rates, 
employees are not entitled to new rate 10, GS-3, $5,220, provided in 1964 
act, fact that $4,900 rate is 10th step of GS-3 being but consequence of 
option chosen in selection of rate under then current schedule, and no 
reemployment, transfer, reassignment, promotion, or demotion action 
occurring under which officer could again exercise his discretion or 
select different option, equivalent rate under new current schedule is 
aide slat icibas Sede etic teueeeeadanieiee selene 793 

Downgrading 

Saved compensation 

Granting of salary retention benefits to wage board employees in mili- 
tary establishment who are demoted or changed through no fault of their 
own may be considered as in public interest for purposes of deviation 
from prevailing rate based upon acts of Congress granting saved salary 
benefits to classified and postal employees and, therefore, issuance of 
regulations by military departments prescribing salary retention benefits 
for wage board employees, other than as result of decreases in prevail- 
ing industry rates as disclosed by wage surveys, is within discretionary 
authority granted to heads of departments and agencies to make devia- 
tions from prevailing rates in public interest, subject to recommendation 
that regulations be as uniform as practicable and conform as closely as 
possible with statutory conditions and limitations on saved salary for 
CORENEEOR WR PONTE) CHNINIUNE... a2 ists sce ee Sesh eZ 476 
Withholding 

Failure to report for administratively required duty 

Refusal of employee to work on holiday, in compliance with adminis- 
trative order requiring his services, for reason which agency determines 
to be unjustifiable is grounds for deduction of compensation for that day, 
even though employee has earned annual leave to his credit____.___---_- 274 

Denial of compensation to employee for unjustifiable refusal to work 
on holiday in compliance with administrative order requiring his serv- 
ices, on such holiday, need not, under current leave regulations be re- 
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Withholding—Continued 

Failure to report for administratively required duty—Continued 
garded as in nature of disciplinary action or adverse action because 
employee by his own action has failed to be available for duty on holiday. 
eS a I iain hh dsecnbncmtbtincndddndndniine 

Rule that employee who unjustifiably refuses to work on regular work- 
day is not entitled to compensation for that day and agency is not 
required to change absence to annual leave is applicable to holidays on 
which employee unjustifiably refuses to work, in compliance with ad- 
ministrative order, for purposes of placing employee in leave without pay 
status and deducting compensation for such failure to be available for 
CF OE I iin Sk sth eh ce nent Ute encewidncacidcessauns 

Federal insurance contributions. (See Social Security, civilian em- 

ployees, withholding errors) 
Liability for tortious acts 
Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or mem- 
bers of uniform services, act silent as to recovery from current pay of 
tortfeasor, prescribing judicial remedy for determining liability and only 
authorizing Govt. to intervene or join in any action brought by injured 
person, or independently to institute suit against tortfeasor to enforce 
its right of subrogation or assignment, or both, and absent essential 
means of arriving at just and correct determination of liability between 
private individuals in personal injury cases which would guarantee due 
process of law, pay of member of uniformed service may not be with- 
held 


CONTRACTS 


Amendments 

Appropriation availability beyond fiscal year. (See Appropriations, 

fiscal year, availability beyond, contracts, amendments) 

Appeals 

Disputes. (See Contracts, disputes, appeals) 
Awards 

Cancellation 

Erroneous awards 

Govt.’s delay in identifying and associating discount offered on cus- 
todial services, which was received 2 full days in advance of bid opening 
from second low bidder and if it had been considered low bidder would 
have been displaced, requires cancellation of contract awarded to bidder 
no longer lowest responsible bidder and award on basis of including dis- 
count offer received in advance of bid opening as part of bid in determin- 
ing entitlement to award, advertising statutes requiring contracting 
officer to make award to lowest responsible bidder based upon all facts 
mie Cinnaiinnen INNO sao os sini cock Skee nnccucamennses 

Cancellation of contract which was awarded to second low bidder 
on basis of erroneous evaluation of freight charges by Govt. but which 
will result in lower attual cost to Govt. by reason of new freight rate 
filed after award than if bids had been properly evaluated and award 


Page 


274 


274 


91 





INDEX DIGEST 877 


CONTRACTS—Continued Page 

Awards—Continued 

Cancellation—Continued 

Erroneous awards—Continued 

made to low bidder in first instance would not be in best interest of 
Govt. in view of increased cost and fact that contractor has incurred 
substantial expenses toward completion of contract__...........----- 204 

Claim for cost of revising drawings prior to cancellation of contract 
made pursuant to B-142981, May 24, 1960, holding rejection of low 
bid was erroneous, may not be allowed on quantum meruit basis absent 
evidence of benefit to Govt. and neither are principles of John Reiner ¢ 
Company v. U.S., 325 F. 2d 438, and Brown ¢ Son Electrical Com- 
pany v. U.S., 325 F. 2d 446, for application to establish valid award, 
reasonable interpretation of ambiguous invitation provision of Brown 
case not being involved, and tested by standard of Reiner case, illegal- 
ity of award is plain; therefore, invitation affording no basis to support 
award to other than low bidder, contracting officer exceeded his statu- 
tory authority in awarding contract to claimant, and award being illegal, 
cancellation of contract created no entitlement to compensation on basis 
of contract termination for convenience of Govt. or otherwise___._----- 221 

When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 
name and specifies particular design features later determined to be 
nonessential, equipment offered by low: bidder that does not conform to 
special design features of specifications, even though eliminated, does 
not meet equal in “all material respects” requirement of Federal Procure- 
ment Reg. 1-1.307.7(a), and contrary to nonrestrictive clause full and 
free competition consistent with needs of Govt. required by 41 U.S.C. 
253(a) was precluded; therefore, award should be canceled, and in 
readvertising procurement specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders__...-- 302 

Illegal award 

Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice of 
acceptance of bid having been sent under erroneous assumption bid was 
in compliance with advertised specifications, whereas bidder did not in- 
tend to and did not submit bid in accordance with advertised specifica- 
tions, and contracting officer did not intend to and lacked authority to 
accept bid not in accordance with advertised specifications, and no con- 
tract resulting absent meeting of minds, purported contract should be 
canceled as administratively recommended____.---.----.-..--------- 193 

Equal or tie bids 

Fact that two low tie bidders under invitation providing for con- 
tract award in accordance with par. 1-2.407.6, Federal Procurement 
Regs., were not present at lot drawing as prescribed by regulation when 
held by agency employees did not. result in legally defective award, and 
record of procedure containing no evidence of impropriety, purpose 
of procedural requirement of regulation—avoidance of any suggestion 
or implication of impropriety in drawing or in award—has been met, as 
well as objective of competitive bidding statute and Federal Procure- 
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Awards—Continued 
Equal or tie bids—Continued 
ment Regs., for fairness and impartiality in selecting lowest responsible 
bidder for award; therefore, failure to strictly follow regulation and 
permit tie bidders to witness drawing does not justify another drawing, 
prejudicial to successful bidder and giving other tie bidder second 
opportunity to compete, however, in future par. 1-2.407.6 should be 
IN io hikinciii caddie stionsitcnnmmbntaiedbemmicied 
Labor surplus areas 
Determination 
After bid opening 
Where under partial small business set-aside substantial part of con- 
tract price is contemplated purchases of raw material from suppliers, 
information furnished after bid opening indicating supplier of bidder 
offering to perform in other than labor surplus area is located in sub- 
stantial labor surplus area entitles that bidder under invitation request- 
ing information on production by bidder and first-tier subcontractors to 
first priority to negotiate for set-aside rather than bidder planning to 
perform in persistent and substantial labor surplus area but whose 
supplier is not in labor surplus area, suppliers not being subcontractors 
information submitted after bid opening may be considered in determin- 
ing whether contract will be performed in labor surplus area__-_~--- 
Failure to furnish information effect 
Under invitation providing that responsible labor surplus area con- 
cerns submitting responsive bids on non-set-aside portion of procurement 
who offer to perform more than 50 percent of manufacturing and pro- 
duction costs in persistent and substantial labor surplus areas will 
qualify to negotiate in five priority groups established, small business 
concern, second low bidder on non-set-aside portion of procurement, 
offering to perform 41 percent of costs in persistent labor surplus areas 
and 12 percent in substantial labor surplus areas, who although respon- 
sive to invitation only furnished information for third priority group— 
small business concerns that will perform in substantial labor surplus 
areas—may not have information that general and administrative ex- 
penses were inadvertently not considered as manufacturing and produc- 
tion cost accepted to change concern’s third priority classification to 
top group—persistent labor surplus area concerns—to obtain first 
consideration eligibility, thereby passing over bidders who had qualified 
in prescribed manner 
Propriety 
Point rating v. price evaluation 
Award of contract negotiated in accordance with par. 3-805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regula- 
tion, notwithstanding bidder in evaluation of bids as provided by Re- 
quest for Proposals had not received highest combined point score on 
technical and management factors, resulted in valid and binding con- 
tractual obligation, proposal of successful bidder essentially equaling 
that of bidder receiving highest point score, and other than technical 
and management factors being for consideration, and rent charged bid- 
ders for use of Govt. property is prima facie evidence that facilities 
were not equal in value 
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Awards—Continued 
Small business concerns 
Foreign firms acceptability 
Foreign business corporation which does not maintain place of 
business in U.S., therefore, not meeting requirement of sec. 121.3-2(g) 
of Small Business Size Standard Reg. is not eligible bidder en- 
titled to preferred status established by Small Business Act to enable 
small business concerns to compete for Govt. procurement, thereby con- 
tributing to national economy and defense, and award to Canadian 
Corporation, low bidder under invitation for construction in Alaska 
soliciting bids from small business concerns pursuant to 15 U.S.C. 644, 
failing to meet essential requirement of “place of business located 
in the United States” should be canceled; however, foreign small 
business concerns located in U.S. and contributing to American economy 
qualify under Small Business Act 
Size 
Partial performance by other than small business 
Determination of Small Business Administration Size Appeals Board 
that low bidder under total small business set-aside for furnishing dairy 
products milk producers association organized to sell raw milk products 
of its members, qualifies as small business concern under par. 121.3-8(c) 
of Small Business Size Standards regulation is conclusive determination 
pursuant to 15 U.S.C. 637(b) (6) as to small business status of organiza- 
tion on basis of substantial evidence that services to be purchased from 
dairy, held by Size Standard Division not to be small business con- 
cern, to process raw milk into finished products to be furnished Govt. 
will not be so extensive as to convert products of the milk producers 
organization into those of dairy, and whether low bidder is manufacturer 
or dealer under Walsh-Healey Public Contracts Act is for determination 
by contracting officer, subject to review by Dept. of Labor 
To other than lowest bidder 
Other factors considered 
Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications 
Propriety 
Award of fire insurance coverage contract on low-rent housing project 
for elderly to bidder whose bid is more than $20,000 more than that of 
low bidder who has required reinsurance facilities available and who 
has not been determined to lack responsibility, financially or otherwise, 
is not only in violation of project contracts provisions requiring award 
to low bidder but also contravenes statutory requirement in 42 U.S.C. 
1401, that local housing authorities in exercise of their responsibility 
effect economies in administration of projects 
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CONTRACTS—Continued Page 
Consideration 
Modification. (See Contracts, modification, consideration) 
' Construction 


Susceptibility of interpretation 


Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him 
for approval of changes proposed by manufacturer in its standard model 
to meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 


ment of compliance by contractor with dimensions of revised drawings ; 


however, contract may be modified to authorize increase in unit price 
to cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring as- 
semblies, matter falls within rule that when Govt-drawn agreement is 
susceptible of certain construction and contractor reasonably so con- 


strues it, that interpretation will be adopted__...._.._-_-___------------- 359 
Damages 
Delays 


Contract changes 
Refusal by Govt. to accept further deliveries of instruments from 


contractor that did not comply with specification requirement which was 
relaxed to some extent for subsequent deliveries is not tantamount to 


work stoppage to entitle contractor to damages for production delays 


due to Govt. activities since Govt. under clear specification was entitled 
to demand that all deliveries meet specifications and prior acceptance of 
nonconforming items under initial production does not have effect of 


requiring Govt. to accept additional deliveries which do not conform to 


CR I oS tie eee esiicsees 341 


Government liability 
Delays 
Claim of contractor for additional costs incurred due to delay by Govt. 


in furnishing borrow material under road construction contract is not 


compensable under “Changes” article in Standard Form 23A of contract, 


increased costs provided by “Changes” clause relating to change in draw- 
ings, designs, specifications, etc., and not to claim for unliquidated 
damages resulting from breach of contract for delays in performing un- 


changed work that is attributable to Govt..............-...-.--.-.-__. 353 


Where claim for additional costs occasioned by delay of Govt. is claim 


for unliquidated damages due to breach of contract, neither Dept. of 
Interior and/or contracting officer have “inherent authority” outside 
contract, or statutory authority, to settle claim on basis of mutually satis- 


factory agreement with contractor, authority to decide disputed ques- 
tions of fact relative to rights of parties under contract not including 


jurisdiction to decide dispute over breach of contract__.____._--_____- 353 
When liability of Govt. for breach of contract is not in doubt, and 

amount of damage resulting from breach can be determined with 

reasonable certainty, GAO will settle contractors’ claims; therefore, 


voucher submitted to cover claim of contractor for additional costs 


incurred as result of delays by Govt. will be considered in amount ad- 


ministratively determined to be due, if amount is acceptable to con- 
tractor in full and final satisfaction of its claim _...____-___-------__ 353 
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CONTRACTS—Continued Page 
Damages—Continued 
Liquidated 
Apportionment 
Where no provision is made in contract for apportionment of 


liquidated damages in event of partial completion of work, there is no 
legal basis on which contract could be construed to authorize prorating 
of liquidated damages even though major part of contract had been 
CO ai a kilt aici ip aS cae a eee 40 


Disposition 


Liquidated damages assessed for delays occurring prior to conditional 
acceptance in 1961 of building constructed from funds made available 
in 1960 annual appropriation for “Salaries and Expenses, Agriculture 
Research”, upon satisfaction of demand for payment made in 1964, 
when contract was terminated, are for deposit or retention in appropria- 


tion originally charged, or its successor account................-.... 623 
Substantial performance 
In performance of contract for two separate jobs which provided for 
assessment of liquidated damages in event of delay, but not for appor- 


tionment of damages, contractor who completed one job unit comprising 
95 percent of work, but was delayed 120 days in completing 2 percent of 
sminaller job although not entitled to apportionment of liquidated dam- 
ages assessable for delayed performance, Govt. having complete use and 


benefit of 98 percent of work, doctrine of substantial performance may 

be invoked to preclude assessment of liquidated damages against 
I ain cecesiiiciernrccttictctenitisinnccatcineciinniins sinter stsimientiallta iets agi cial la al 40 
Data, rights, etc. 


Price reasonableness 


Question of whether bidder is at any point in time sole source of given 
item thereby eliminating fear of price competition is difficult to resolve 
in view of fact that another bidder may have private intentions to enter 
market at first opportunity or be willing to alter equipment in order to 


compete, but contracting agency having primary responsibility to deter- 


mine whether or not bid price is reasonable should when procuring items 

known to be proprietary utilize method of procurement which enables 

Govt. to assure itself of reasonableness of price_______-_--___-_----_--~ 27 
Use by Government 


Research and development 


Fact that engineering data disclosing design and specifications pri- 


vately developed by contractor at own expense was furnished to Govt. 
under negotiated supply contract rather than under research and de 
velopment (R&D) contract, does not preclude use of data for competitive 


bidding, restrictive markings on data delivered with bidder’s proposal 


having been submitted for sole purpose of preparing request for pro- 


posals, subsequent data furnished during negotiation of contract not 
bearing legend, and “Reproduction and use of Technical Data” clause 
of contract authorizing Govt. to reproduce, use and disclose data, clause 


construed in “Pike memorandum” as establishing Govt.’s right in data 


for governmental purposes, including competitive procurement, unless 


specifically restricted, applying to supply as well as R&D contracts.__.. 451 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
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CONTRACTS—Continued Page 
Default 
Performance deficiencies 
' Disposition of recovered amounts 
Funds for recovery from defaulting contractor or his surety for cost, 
estimated in 1964, of correcting defects and omissions in research labora- 
tory constructed from 1960 annual appropriation for “Salaries and 
Expenses, Agriculture Research”, and of putting installed equipment 
into operating condition may be credited to appropriation or its succes- 
sor account and applied to replacement contract, annual appropriation 
remaining available after close of fiscal year to cover cost of completing 
contract properly let within fiscal year provided need for work existed 
when original contract was let, general rule that recovery of losses or 
damages resulting from failure of contractors to perform must be de- 
posited and covered into Treasury as miscellaneous receipts, pursuant 
to 31 U.S.C. 484, having no application, whether involving annual or 
I ini 6k sie ct cic diereiweibitiiatliniaciiatlalitdydoicibiaaiiis 623 
Deliveries 
Delays 
Extensions of time 
Extension of time for deliveries granted to contractor who was 
experiencing difficulties in manufacturing instrument meeting require- 
ments of contract does not constitute admission that Govt. has breached 
contract but was proper exercise by Govt. under contract of its right 
to excuse delays in performance for which contractor would have been 
nanan NN bn sade ileal deacon aa nna 341 
Disputes 
Appeals 
Excess cost assessment consideration to include other matters 
Dismissal of appeal from assessment of excess costs by Board of 
Contract Appeals, General Services Administration, for lack of timeli- 
ness, without considering propriety of default termination for failure of 
contractor to submit samples complying with specifications, but finding 
that excess costs assessed under replacement repurchase were reason- 
able, was erroneous and contrary to “Fulford doctrine’—ASBCA No. 
2148, 2144, May 20, 1955—holding that contractor may have issue relat- 
ing to excusability of default considered on appeal from assessment of 
excess costs, even though prior timely appeal from default termination 
had not been submitted, and default clause in Fulford case, which has 
general acceptance, being similar to clause in contract considered by 
General Services Administration Appeals Board, interpretation of 
clauses—a matter of law—should be consistent, accordingly, appeal may 
properly consider whether product offered met specifications and that 
contract termination was erroneous....................-...-..-.-..- 200 
Breach of contract determinations 
Delays by Government 
Where claim for additional costs occasioned by delay of Govt. is 
claim for unliquidated damages due to breach of contract, neither 
Dept. of Interior and/or contracting officer have “inherent authority” 
outside contract, or statutory authority, to settle claim on basis of 
mutually satisfactory agreement with contractor, authority to decide 
disputed questions of fact relative to rights of parties under contract 
not including jurisdiction to decide dispute over breach of contract___--_ 353 
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CONTRACTS—Continued 

Disputes—Continued 

Contract appeals board decision 

Finality 

Decision by contract board of appeals to allow contractor claim that 
may be partially tainted with possible fraud does not create any right 
or obligation on Govt. and under longstanding, judicially recognized 
rule, that administrative, accounting and auditing officers have duty to 
refuse and prevent payment of public moneys under any agreement 
as to which there is reasonable suspicion of irregularity, collusion, or 
fraud, payment from appropriated funds of any amount on account of 
decision of board may not be authorized__-__-........----------------- 110 

Finality of administrative findings 

Wunderlich Act relief 

Determination by contract advisory board that contractor was not 
entitled to additional compensation for extra work under contract exe- 
cuted prior to act of May 11, 1954, 41 U.S.C. 321 (popularly referred to 
as Wunderlich Act), even though contract specified certain indefinite 
work and provided for equitable adjustment under disputes procedure 
that made decision of board final, is considered arbitrary determination 
under standards in sec. 1 of Wunderlich Act which provides that such 
administrative decisions are final unless fraudulent, capricious, arbi- 
trary or so grossly erroneous as necessarily to imply bad faith or is not 
supported by substantial evidence, and, therefore, on review of matter 
Comptroller General is not bound by determination of board and may 
properly find that, under terms of contract, contractor is entitled to 
equitable adjustment. (B—148266, Dec. 31, 1963, modified decision of 
Dec. 6, 1962 (unpublished) ) 
Federal specifications. (See Contracts, specifications, Federal specifica- 

tions) 
Government property 

Bid evaluation. (See Bids, evaluation, Government equipment, etc.) 
Incorporation of terms by reference 

Under road construction contract that did not include either “Price 
Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1-7.602-1, Federal Procurement Regs., or similar pro- 
vision, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1-7.602-1 was 
incorporated in contract by operation of law, regulation providing 
that insertion of clause in fixed-price contract is matter of administra- 
tive discretion rather than mandatory requirement___.___....------_-_ 353 

Low bid which did not include General Provisions for supply contracts 
and Terms and Conditions of Invitation for Bids, attachments to invita- 
tion, but did return page of invitation schedule incorporating by refer- 
ence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, 
return of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory informa- 
tion, rights and obligations of contracting parties are not affected, and 


Page 
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CONTRACTS—Continued 
Incorporation of terms by reference—Continued 
omission of page from bid may be waived as informality under par. 
' 2-405, Armed Services Procurement Reg., and, therefore, low bid, having 
incorporated by reference General Provisions of invitation, may be con- 
SEI ARI Ss cnticitidecdkds cnn tilde deceintotinukdiaaen 774 
Increased costs 
Acts of God, storms, etc. 
Fact that irrigation distribution system being constructed under Bur. 
of Reclamation contract and which was damaged by floods prior to 
completion and acceptance is located in declared major disaster area does 
not make contractor eligible for relief under Federal Disaster Act (42 
U.S.C. 1855) for cost of reconstructing damage, act only providing emer- 
gency assistance to States and local governments, including districts, 
to alleviate immediate effects of disasters, and permanent improvements 
remaining responsibility of local governments, there is no authority to 
relieve contractor from contractual obligations undertaken, and contract 
placing responsibility for damage repair on contractor until completion 
and final acceptance of work, U.S. has vested right to have irrigation 
system completed at contractor’s expense, notwithstanding damage 
resulted from act of God, and, therefore, contract may not be amended 
without compensating benefit to Govt__.._........------------------- 746 
Government activities 
Delay 
Damage claims. (See Contracts, damages, Government liability, 
delays) 
Labor stipulations 
Davis-Bacon Act 
Applicability 
Cost-plus-a-fixed fee negotiated contract, incorporating Walsh-Healey 
Public Contracts Act relating to manufacture or furnishing of supplies, 
and Work Hours Act of 1962, under which parts manufactured at con- 
tractor’s plant by industrial union members are assembled by these 
employees at Govt. job site for use in space projects may not be amended 
to include Davis-Bacon Act provisions, 40 U.S.C. 276a, to accomplish 
parts assembly by craft union members instead of industrial workers, 
and to authorize payment of minimum wage rates prescribed under act 
by Secretary of Labor for job site, facts not warranting conclusion that 
contract is for construction of public building or public work within con- 
templation of Davis-Bacon Act, and authority of Secretary of Labor 
under 5 U.S.C. 133z—15 to prescribe standards, regulations and procedures 
ae I Gi I ii ie es es eset ericson andininnasiiae 498 
When determination that Davis-Bacon Act, 41 U.S.0. 276a, require- 
ments for payment of minimum wages is not applicable to contract unde: 
which parts manufactured at contractor’s plant by industrial workers 
are assembled by them at space project job site is upheld, amendment 
of contract to provide for parts assembly by craft workers and to pay 
wage rates prescribed by act for job site may not be authorized under 
general contract law where doubt as to applicability of act exists, and 
where act—not jurisdictional dispute settlement statute—does not spec- 
ify that work covered by its minimum wage provisions must be performed 
by building trade or craft workers as distinguished from industrial work- 
ers, but only requires that labor and mechanics receive not less than 
minimum wages stipulated by contract.......-..-.---.-.__---------.- 498 
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Labor stipulations—Continued 
Davis—Bacon Act—Continued 
Minimum wage determinations 
Expiration date exceptions 
In view of revised Dept. of Labor Reg. (29 CFR 5.4(a), 29 F.R. 100, 
dated Jan. 4, 1964) increasing effective life of wage determination from 
90 to 120 days and providing for extension of wage determination when 
due to unavoidable circumstances determination expires after bid open- 
ing, but prior to award, insertion of exception clauses in invitation for 
bids to general rule that contract award on basis of wage determination 
other than one advertised in bid invitation is not in accordance with 
Davis-Bacon Act, 40 U.S.C. 276a, and should be discontinued, difficulties 
imposed upon contracting agencies by 90-day rule on effective life of 
wage determinations which prompted exceptions taken to limitation 
having been sufficiently ameliorated by revised regulation to eliminate 
need for questionable exception. 41 Comp. Gen. 593 and 43 id. 238, 
CII sks esti cts Re sees eicidnndicn i cnininiclacinpntgntemicaen aes 776 
Withholding unpaid wages, overtime, etc. 
Disbursement to employees 
Monies withheld from contractor without his consent for minimum 
wage violations under contract executed by D.C. Redevelopment Land 
Agency and financed from funds made available under Housing Act of 
1949, 42 U.S.C. 1459, which, unlike Davis-Bacon Act, 40 U.S.C. 276a-2, 
does not authorize Comptroller General to determine wage adjustments 
nor authorize Comptroller General to make disbursements to laborers 
for sums withheld for wage underpayments are not monies which should 
be transferred and disbursed by GAO since, in absence of any provision 
in Housing Act requiring GAO to determine wage adjustments, disburse- 
ments should not be made by GAO and, therefore, withheld funds should 
be disbursed by contracting agency...................2...2ncecnccans 561 
Leases. (See Leases) 
Mistakes 
Correction 
Nonresponsive bid 
Bid offering in error to supply for period of 1 year spure repair parts 
for equipment required to be in continous operation rather than mini- 
mum 5 years specified by invitation is nonresponsive bid and error may 
not be corrected to make bid responsive, and neither may deviation be 
waived as minor informality or irregularity, continuous use of equip- 
ment making compliance with 5-year provision to furnish spare parts 
essential element of bid and material requirement in determining respon- 
I OIE I sissies isting. seiinse aia aicicicaen eens angina aati 302 
Price adjustment 
Contracting officer’s error detection duty 
Under military specification that did not describe piece of rubber re- 
quired as consisting of two pieces, acceptance because of urgency of 
procurement of low bid based on unconfirmed telephonic supplier quota- 
tion, immediately alleged to be erroneous, supplier having quoted on 
single piece of rubber, entitles bidder to price increase, certifying officer 
having failed to obtain confirmation of low bid prior to award even 
though realizing that two other proposals received, although priced in 
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CONTRACTS—Continued Page 
Mistakes—Continued 
Price adjustment—Continued 
Contracting officer’s error detection duty—Continued 
line with low bid, offered unacceptable alternate materials, and that con- 
tractor had been urged to submit written quotation prior to formal com- 
mitment by its supplier; therefore, contractor not having been placed 
on notice of nature and extent of mistake which should have been sus- 
pected by contracting officer, supplemental agreement to contract may be 
executed to provide price increase.....................-....-....---- 883 
Modification 
Additional work or quantities 
Conflicting specification interpretation by bidders 

Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him for 
approval of changes proposed by manufacturer in its standard model to 
meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 
ment of compliance by contractor with dimensions of revised drawings ; 
however, contract may be modified to authorize increase in unit price 
to cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring 
assemblies, matter falls within rule that when Govt-drawn agreement is 
susceptible of certain construction and contractor reasonably so con- 
strues it, that interpretation will be adopted___.._...----------------- 359 

Consideration 

Absence 

Fact that irrigation distribution system being constructed under Bur. 
of Reclamation contract and which was damaged by floods prior to com- 
pletion and acceptance is located in declared major disaster area does 
not make contractor eligible for relief under Federal Disaster Act (42 
U.S.C. 1855) for cost of reconstructing damage, act only providing 
emergency assistance to States and local governments, including dis- 
tricts, to alleviate immediate effects of disasters, and permanent im- 
provements remaining responsibility of local governments, there is no 
authority to relieve contractor from contractual obligations undertaken, 
and contract placing responsibility for damage repair on contractor 
until completion and final acceptance of work, U.S. has vested right to 
have irrigation system completed at contractor’s expense, notwithstand- 
ing damage resulted from act of God, and, therefore, contract may not 
be amended without compensating benefit to Govt__.___.__._.-.__-._------ 746 
Negotiation 

Changes, etc. 

Inclusion in contract of provisions in request for proposals from small 
business concerns that authorized substitution of some brand name or 
equal components and submission after award of engineering proposals 
on other than “or equal” components, prepared at contractor cost, to- 
gether with value engineering incentive clause authorizing after award 
approved specification deviations pursuant to part 17, par. I, Armed 
Services Procurement Reg., does not require award to be. disturbed, 
all offerors having had actual notice that successful offeror would be 
encouraged to develop and submit cost reduction proposals involving 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Changes, etc.—Continued 
specification changes in furtherance of Dept. of Defense cost reduction 
program and Directive No. 5010.8, dated Aug. 6, 1963; therefore, value 
engineering proposals having been properly excluded in evaluating 
successful offer that conformed to request for proposals, award made was 
most advantageous to Govt., price and other factors considered_______-_- 784 
Competition 
Adequate 
Action of contracting officer in canceling invitation for rocket war- 
heads on basis that short delivery schedule could not be met and that 
procurement was of exigent nature and in negotiating with only one of 
firms originally solicited because it was only firm that possessed neces- 
sary experience for mass production is an action within considerable 
range of discretion vested in contracting officer under “public exigency” 
justification for negotiation under 10 U.S.C. 2304(g) and, therefore, 
decision to limit negotiation is not subject to objection__._._....-.__-__ 590 
Evaluation factors 
Point rating 
Award of contract negotiated in accordance with par. 3-805.1, Armed 
Services Procurement Reg., to bidder who offered lowest price based on 
inclusion, to eliminate any competitive advantage, of estimated rental 
value of Govt. facilities to be used, pursuant to par. 13-407 of regulation, 
notwithstanding bidder in evaluation of bids as provided by Request 
for Proposals had not received highest combined point score on technical 
and management factors, resulted in valid and binding contractual obli- 
gation, proposal of successful bidder essentially equaling that of bidder 
receiving highest point score, and other than technical and management 
factors being for consideration, and rent charged bidders for use of 
Govt. property is prima facie evidence that facilities were not equal in 
VEE GAG ee eb a ih oa a nade 439 
Offer and acceptance 
Variance between invitation and contract 
Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice of 
acceptance of bid having been sent under erroneous assumption bid was 
in compliance with advertised specifications, whereas bidder did not 
intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority to 
accept bid not in accordance with advertised specifications, and no con- 
tract resulting absent meeting of minds, purported contract should be 
canceled as administratively recommended_-_......_.---------------- 193 
Personal services. (See Personal Services) 
Price adjustment 
Changes 
Unchanged work 
Claim of contractor for additional costs incurred due to delay by 
Govt. in furnishing borrow material under road construction contract 
is not compensable under “Changes” article in Standard Form 23A of 
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Price adjustment—Continued 
Changes—Continued 
Unchanged work—Continued 
contract, increased costs provided by “Changes” clause relating to 
change in drawings, designs, specifications, etc., and not to claim for un- 
liquidated damages resulting from breach of contract for delays in per- 
forming unchanged work that is attributable to Govt___..._._-------- 
Delay, etc., by Government 
Under road construction contract that did not include either “Price 
Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1-7.602—1, Federal Procurement Regs., or similar pro- 
vision, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1—7.602-1 was 
incorporated in contract by operation of law, regulation providing that 
insertion of clause in fixed-price contract is matter of administrative 
discretion rather than mandatory requirement___......---_--------~- 
Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Reformation. (See Contracts, modification) 
Requirements 
Small business set-asides 
Under invitation providing for small business set-asides and award 
of requirements contract, which contained descriptive literature clause 
covering newly available part for product to be furnished, but not pur- 
pose for requirement, low bidder on non-set-aside who submitted sample 
in lieu of literature may not be awarded contract on basis sample is 
“illustration” within meaning of par. 2—202.5, Armed Services Procure- 
ment Reg., even though sample served better purpose, and material 
deviation requires rejection of bid; however, all bidders having offered 
part complying with specifications, rejection would be prejudicial to 
low bidder and contrary to best interests of Govt., and descriptive litera- 
ture requirement not having been justified nor its purpose stated as 
required by par. 2—202.5, invitation is defective and should be canceled_-_ 
Specifications 
Addenda acknowledgment 
Failure to return. (See Contracts, specifications, failure to furnish 
something required, addenda acknowledgment) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 
ticular make) 
Changes, revisions, etc. 
After award 
Inclusion in contract of provisions in request for proposals from 
small business concerns that authorized substitution of some brand 
name or equal components and submission after award of engineering 
proposals on other than “or equal” components, prepared at contractor 
cost, together with value engineering incentive clause authorizing after 
award approved specification deviations pursuant to part 17, par. I, 
Armed Services Procurement Reg., does not require award to be dis- 
turbed, all offerors having had actual notice that successful offeror 
would be encouraged to develop and submit cost reduction proposals in- 
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Specifications—Continued 
Changes, revisions, etc.—Continued 
After award—Continued 
volving specification changes in furtherance of Dept. of Defense cost 
reduction program and Directive No. 5010.8, dated Aug. 6, 1963; there- 
fore, value engineering proposals having been properly excluded in 
evaluating successful offer that conformed to request for proposals, 
award made was most advantageous to Govt., price and other factors 
CUO | eictiicicciiclbctntcindinemmbba cntinsnawimaiienibehe 784 
General rule 
Claim of contractor for additional costs incurred due to delay by 
Govt. in furnishing borrow material under road construction contract 
is not compensable under “Changes” article in Standard Form 23A 
of contract, increased costs provided by “Changes” clause relating to 
change in drawings, designs, specifications, etc., and not to claim for 
unliquidated damages resulting from breach of contract for delays 
in performing unchanged work that is attributable to Govt____.__---- 353 
Increased cost liability 
Additional amount to cover dimensional and wiring changes in filter 
assemblies made by contracting officer on drawings submitted to him 
for approval of changes proposed by manufacturer in its standard model 
to meet specialized specification requirements may not be paid to manu- 
facturer, contract interpretation and construction evidencing require- 
ment of compliance by contractor with dimensions of revised drawings ; 
however, contract may be modified to authorize increase in unit price to 
cover cost of wiring assemblies, contracting officer having had notice 
prior to bid opening of conflicting interpretation by bidders of wiring 
assemblies, matter falls within rule that when Govt-drawn agreement 
is susceptible of certain construction and contractor reasonably so 
construes it, that interpretation will be adopted__._._..-..-.---------- 359 
Justification 
Upon termination for convenience of Govt. of contract for installa- 
tion of mechanization system in post office in order to change concept 
of system, efforts to redesign system following work suspension having 
failed, contracting officer, as provided in par. 1-8.201(c), Federal Pro- 
curement Regs., has right to negotiate settlement agreement, even 
though contract did not provide for work suspension or contract termi- 
nation, settlement to compensate contractor fairly for work done and 
preparations made for terminated portions of contract, including allow- 
ance for profit, which is reasonable under circumstances, in accordance 
with par. 1-8.301(a) of regulations, claim having arisen for work already 
performed under valid and subsisting contract that was terminated in 
public interest rather than having resulted from Govt.’s failure to 
Cave: Cut: Min: CU INN sks ceinicgicsmncdics ennnececmn 466 
Conformability of equipment, etc., offered 
Acceptance effect 
Refusal by Govt. to accept further deliveries of instruments from 
contractor that did not comply with specification requirement which 
was relaxed to some extent for subsequent deliveries is not tantamount 
to work stoppage to entitle contractor to damages for production delays 
due to Govt. activities since Govt. under clear specification was entitled 











890 INDEX DIGEST 


CONTRACTS—Continued 


Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Acceptance effect—Continued 
to demand that all deliveries meet specifications and prior acceptance 
of nonconforming items under initial production does not have effect of 
requiring Govt. to accept additional deliveries which do not conform to 
Cees AR isis ictsemnnnitnnimitinriniinnnmniemaRtetee 
Impossibility of meeting 
Allegation that military specification for production of dosimeters is 
drawn so close to ultimate in technical perfection that it is beyond limits 
of “state of art” capable of performance by contractor who had full 
knowledge of difficulties inherent in production and yet, with knowledge 
of what Govt. wanted, agreed to fixed-price contract may not have con- 
tract regarded as exceeding “state of art’’ capable of performance_-_-_-- 
Contractor who claims damages for production delays in attempting 
to meet requirements of specifications on basis of impossibility of per- 
formance, although small percentage of items produced complied with 
specifications, may not have impossibility of performance in economic 
sense considered excuse for nonperformance since nonperformance re- 
quires impossibility of performance by any contractor, regardless of cost, 
and, under general rule, contractor who agrees to fixed-price contract 
with knowledge of specification requirements has assumed risk of im- 
possibility of performance and does not become entitled to additional 
compensation because of unforeseen difficulties in performance___.-~- 
Tests 
Prior procurements 
Test waived 
Bidder who pursuant to amendment to invitation for flying tow tar- 
gets was permitted to offer item different from specifications on basis 
that it had been approved and who was erroneously granted waiver of 
testing requirement is not bidder that may be considered to have been 
misled into submitting bid or precluded from competing on equal basis 
from other bidders offering tested item meeting specifications when in 
fact item offered by such low bidder was sufficiently different from 
specifications to preclude determination without testing, and, therefore, 
rejection of bid as nonresponsive was proper_____.--.--------------- 
Definiteness requirement 
Award of contract for technical equipment to bidder whose bid like all 
other bids received deviated from specifications under invitation which 
provided that if item offered did not meet specifications, bidder must 
state deviation or meet all specification requirements, but did not advise 
bidders how points of noncompliance would be evaluated or whether 
certain deviations would cause rejection, is award on basis of particular 


features of successful bidder’s own equipment rather than on common 


basis in compliance with specifications and, therefore, such award is 

I eit i eh ewe eee 
“Model job” method use 

“Model job” method of evaluating few of most frequently used items 


of many items listed in invitation, bidders to submit prices for minimum 


quantities and on volume basis, where estimated quantities were omitted 
to avoid unbalanced bidding and lowest aggregate price is to be con- 


Page 


841 


341 


341 


704 


529 





INDEX DIGEST 891 


CONTRACTS—Continued Page 
Specifications—Continued 
Definiteness requirement—Continued 
“Model job” method use—Continued 
sidered lowest bid, contravenes requirements of 10 U.S.C. 2305 for full 
and free competition and invitation should be canceled, “model job” 
method of evaluation under which bidders are not advised fully as to 
bases upon which bids will be evaluated for award not meeting criteria 
contemplated by 36 Comp. Gen. 380 as to objectivity of bid evaluation, 
and although speculation involved in unbalanced bidding should be dis- 
couraged, use of “model job” method of evaluation will not per se 
eliminate such bidding, nor does fact that bidder is low on “model job” 
bid assure that award will be made to lowest aggregate bidder________- 392 
Deviations 
Descriptive literature 
Bid rejection 
Under invitation providing for small business set-asides and award 
of requirements contract, which contained descriptive literature clause 
covering newly available part for product to be furnished, but not pur- 
pose for requirement, low bidder on non-set-aside who submitted sample 
in lieu of literature may not be awarded contract on basis sample is 
“illustration” within meaning of par. 2—202.5, Armed Services Procure- 
ment Reg., even though sample served better purpose, and material de- 
viation requires rejection of bid; however, all bidders having offered 
part complying with specifications, rejection would be prejudicial to low 
bidder and contrary to best interests of Govt., and descriptive literature 
requirement not having been justified nor its purpose stated as required 
| by par. 2-202.5, invitation is defective and should be canceled___----~-~- 833 
Effect of failure to note 
| Acceptance of low bid, priced slightly below Govt.’s estimate and 
greatly out of line with other bids received, on basis of bid form alone 
rather than on basis of bid form as qualified by accompanying letter, 
overlooked in evaluation of bid, did not result in valid contract, notice 
of acceptance of bid having been sent under erroneous assumption bid 
was in compliance with advertised specifications, whereas bidder did not 
intend to and did not submit bid in accordance with advertised specifi- 
cations, and contracting officer did not intend to and lacked authority 
to accept bid not in accordance with advertised specifications, and no 
contract resulting absent meeting of minds, purported contract should 
be canceled as administratively recommended______------------------ 193 
Informal v. substantive 
Bidder who submits lowest unit prices on basic bid, as well as on option 
quantities, which were not to be considered in bid evaluation, and who, 
after bid opening, offers to reduce prices bid on option quantities because 


invitation required that option prices not exceed basic unit prices has 


not submitted bid that would make acceptance prejudicial to other bid- 
ders by higher price bid on option quantities and, therefore, deviation 
i may be regarded as immaterial and award made on basis of same price 
for eptich qunntities ae foe tdele Bid... . on in ete 581 


Bid bond principal 


Bid bond naming principal different from company submitting bid is 


prima facie deficient, notwithstanding bidder is affiliate of company 
named in bond, and pursuant to sec. 1—-10.103-4, Federal Procurement 
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Deviations—Continued 
Informal v. substantive—Continued 
Bid bond principal—Continued 
Regs., rejection of bid as nonresponsive is required, and bidder and bid 
bond principal being separate corporate entities, bid bond deficiency 
may not be waived as minor technicality, as surety’s obligation to prin- 
cipal on bond may not be imputed to bidder, bond submitted with bid not 
obligating surety to pay debt of bidder, and, therefore, surety’s obliga- 
tion under proposed contract would have to be established after bid 
opening, action which if permitted would tend to compromise integrity 
of competitive bid system by making it possible for bidder to decide after 
bid opening whether or not to make his bid acceptable and, therefore, 
correction of bid bond may not be authorized_______-.-_--.------------ 
Failure to bid on addenda 
Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 
low bidder on basic work failed to quote price.on additional work that 
had been contemplated, although acknowledging addenda, does not re- 
quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional work 
having exercised its right under invitation to waive bid informality and 
to accept any item or combination of items, price of additive became 
immaterial and unnecessary in evaluating base bid and its omission by 
low bidder informality to be waived as not affecting price, quantity, or 
quality and as not resulting in unfair competition by permitting other 
than method of contract performance contemplated, or by evaluating bids 
on other than basis common to all bidders__...-..-------------------- 
Failure to return invitation to bid attachments 
Low bid which did not include General Provisions for supply contracts 
and Terms and Conditions of Invitation for Bids, attachments to invi- 
tation, but did return page of invitation schedule incorporating by ref- 
erence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, re- 
turn of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory informa- 
tion, rights and obligations of contracting parties are not affected, and 
omission of page from bid may be waived as informality under par. 
2-405, Armed Services Procurement Reg., and, therefore, low bid, having 
incorporated by reference General Provisions of invitation, may be con- 
Ee 
Government equipment use 
Under procurement readvertised when sufficient funds became avail- 
able for total procurement on single-year fixed-price basis, offer of low 
bidder, considered nonresponsive under canceled two-step multi-year pro- 
curement arrangement, to use special tooling utilized under other Govt. 
contracts and made available to it for proposed contract by letter ap- 
proval does not meet “existing contract or agreement” requirement for 
use of special tooling contemplated by readvertised invitation, letter 
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Informal v. substantive—Continued 
Government equipment use—Continued 
providing for use of Govt. facilities constituting nothing more than “con- 
currence” required by par. 13-402(a) (ii) (C), Armed Services Procure- 
ment Reg., and in addition failure of bidder to furnish acquisition costs 
for special tooling required by invitation renders low bid nonresponsive, 
as data, necessary for elimination of competitive advantage resulting 
from free use of Govt. property, is material factor that affects evaluated 
DO i siaiit ith ctibinndcs ciimntninwis itiehiabnicibiaa a Sd ee 644 
Information 


Bid offering in error to supply for period of 1 year spare repair 
parts for equipment required to be in continuous operation rather than 
minimum 5 years specified by invitation is nonresponsive bid and 
error may not be corrected to make bid responsive, and neither may 
deviation be waived as minor informality or irregularity, continuous 
use of equipment making compliance with 5-year provision to furnish 
spare parts essential element of bid and material requirement in deter- 
weleing senpmnbivenh:08 COB iii tin dicen cdbicncnscbeecscadiod 302 

Patent indemnity clauses 

Exception taken by low bidder to patent indemnity clause of invita- 
tion evidencing clause was unacceptable to bidder is not merely “re- 
quest” to delete clause from contract to be awarded but is condition to 
acceptance of contract that qualified bid, and rejection of nonrespon- 
sive bid was justified, precise meaning of word “request”, which in 
its ordinary sense is precatory and not mandatory, depending on cir- 
cumstances in which used, having been stated as part of bid it is tanta- 
mount to requirement bidder could exact under any resulting contract ; 
therefore, in absence of clearly expressed intent to accept contract 
subject to patent indemnity clause, exception is not expression of pref- 
erence, but is bid qualification affecting price of bid and giving low 
bidder advantage over other bidders, and contracting officer is not 
authorized to waive as minor deviation deletion of patent indemnity 
clause intended to protect Govt. from risk of patent infringement_____ 461 

Permitted under invitation 

Award of contract for technical equipment to bidder whose bid like 
all other bids received deviated from specifications under invitation 
which provided that if item offered did not meet specifications, bidder 
must state deviation or meet all specification requirements, but did not 
advise bidders how points of noncompliance would be evaluated or 
whether certain deviations would cause rejection, is award on basis 
of particular features of successful bidder’s own equipment rather than 
on common basis in compliance with specifications and, therefore, such 
qwvanll. tp. Gur aie in ok LCs de ee ee aie. 529 

Inclusion in contract of provisions in request for proposals from 
small business concerns that authorized substitution of some brand 
name or equal components and submission after award of engineering 
proposals on other than “or equal” components, prepared at contractor 
cost, together with value engineering incentive clause authorizing 
after award approved specification deviations pursuant to part 17, 
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Specifications—Continued 
Deviations—Continued 
Permitted under invitation—Continued 
par. I, Armed Services Procurement Reg., does not require award to be 
disturbed, all offerors having had actual notice that successful offeror 
would be encouraged to develop and submit cost reduction proposals 
involving specification changes in furtherance of Dept. of Defense cost 
reduction program and Directive No. 5010.8, dated Aug. 6, 1963; there- 
fore, value engineering proposals having been properly excluded in 
evaluating successful offer that conformed to request for proposals, 
award made was most advantageous to Govt., price and other factors 
IE Sac herein enwcceaambenins 
Waiver 
Approval erroneous 
Bidder who pursuant to amendment to invitation for flying tow targets 
was permitted to offer item different from specifications on basis that 
it had been approved and who was erroneously granted waiver of testing 
requirement is not bidder that may be considered to have been misled 
into submitting bid or precluded from competing on equal basis from 
other bidders offering tested item meeting specifications when in fact 
item offered by such low bidder was sufficiently different from specifi- 
cations to preclude determination without testing, and, therefore, 
rejection of bid as nonresponsive was proper__..--------------------- 
Failure to furnish something required 
Addenda acknowledgment 
Waiver criteria 
Failure of low bidder to acknowledge amendment to invitation, pur- 
suant to par. 1-2.207(b) (4), Federal Procurement Regs., for additional 
work to cost approximately $373, even though only .16 percent of bid 
price, or less than 1% percent of difference between only two bids re- 
ceived, comes within general rule that failure to acknowledge addendum 
that affects price, quantity or quality of procurement may not be 
waived as minor irregularity that pertains to immaterial or inconse- 
quential defect in bid, and, therefore, estimated $373 cost for additional 
work is not regarded as trivial or negligible within purview of par. 
1-2.405 of regulation, additional cost exceeding amount of less than $200 
used as criteria to apply de minimis rule doctrine to justify waiver of 
unacknowledged addendum as minor informality, rule that should be 
limited rather than enlarged, and rejection of low bid is required___--- 
Addenda information 
Cancellation of addenda 
Upon cancellation of additive work required by amendment to invita- 
tion, contract award to be limited to work covered by base bid, fact that 
low bidder on basic work failed to quote price on additional work that 
had been contemplated, although acknowledging addenda, does not re- 
quire contract to be awarded to second low bidder on basis of having 
quoted price on additive, Govt. in canceling unnecessary additional work 
having exercised its right under invitation to waive bid informality 
and to accept any item or combination of items, price of additive became 
immaterial and unnecessary in evaluating base bid and its omission by 
low bidder informality to be waived as not affecting price, quantity, 
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Cancellation of addenda—Continued 
or quality and as not resulting in unfair competition by permitting 
other than method of contract performance contemplated, or by evaluat- 
ing bids on other than basis common to all bidders____.__-_-_-_------__ 386 
Certification of compliance 
Requirement incorporated in invitation for diesel tractor that bidders 
certify that tractor will be suitable for work to be performed when con- 
sidered with inspection clause providing for inspection and testing prior 
to acceptance is requirement that amounts to express warranty giving 
Govt. right to hold contractor after acceptance so that such certifica- 
tion requirement must be considered material provision that cannot be 
waived by contracting officer, and, therefore, bids of two low bidders 
who did not furnish required certification must be considered nonrespon- 
sive and award to third low bidder who furnished necessary certification 
BD ia re es okie te eben baniane ence eeneeaeuaee 732 
Information 
Under invitation providing that responsible labor surplus area con- 
cerns submitting responsive bids on non-set-aside portion of procure- 
ment who offer to perform more than 50 percent of manufacturing and 
production costs in persistent and substantial labor surplus areas will 
qualify to negotiate in five priority groups established, small business 
concern, second low bidder on non-set-aside portion of procurement, 
offering to perform 41 percent of costs in persistent labor surplus areas 
and 12 percent in substantial labor surplus areas, who although respon- 
sive to invitation only furnished information for third priority group— 
small business concerns that will perform in substantial labor surplus 
areas—may not have information that general and administrative ex- 
penses were inadvertently not considered as manufacturing and pro- 
duction cost accepted to change concern’s third priority classification to 
top group—persistent labor surplus area concerns—to obtain first con- 
sideration eligibility, thereby passing over bidders who had qualified in 
OUI TN bin no eter csi eee ee 34 
Where under partial small business set-aside substantial part of con- 
tract price is contemplated purchases of raw material from suppliers, 
information furnished after bid opening indicating supplier of bidder 
offering to perform in other than labor surplus area is located in sub 
stantial labor surplus area entitles that bidder under invitation request- 
ing information on production by bidder and first-tier subcontractors to 
first priority to negotiate for set-aside rather than bidder planning to 
perform in persistent and substantial labor surplus area but whose sup- 
plier is not in labor surplus area, suppliers not being subcontractors in- 
formation submitted after bid opening may be considered in determining 
whether contract will be performed in labor surplus area____.-.-----~- 320 
Low bidder who fails to list subcontractors on all categories of work 
as required by invitation is not only submitting bid that is inconsistent 
with mandatory requirements of invitation but to permit him to furnish 
subcontractors names after bid opening would encourage undesirable 
practice of bid shopping which requirements seek to eliminate, and while 
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Information—Continued 
bidder may have complied “substantially” with listing requirements 
of invitation, such degree of responsiveness does not cure overall non- 
CIEE FIRB in cic cccditinsnnb ntti mntmiiniainatee 526 
Low bid which did not include General Provisions for supply contracts | 
and Terms and Conditions of Invitation for Bids, attachments to invita- 
tion, but did return page of invitation schedule incorporating by ref- 
erence General Provisions of invitation, may be considered responsive, 
acceptance of which would consummate valid and binding contract, 
return of page of invitation schedule incorporating General Provisions 
evidencing intent of bidder to be bound by provisions, and “Terms and 
Conditions of the Invitation for Bids” page of invitation relating solely 
to bid preparation, bases for acceptance, and other directory information, 
rights and obligations of contracting parties are not affected, and omis- 
sion of page from bid may be waived as informality under par. 2-405, 
Armed Services Procurement Reg., and, therefore, low bid, having in- 
corporated by reference General Provisions of invitation, may be con- 
I iat istic ein Si itteiciensil ais nite hela mccain te atibiai 774 
Federal specifications 
Deviation justification 
Award of contract to other than low bidder. under invitation for equip- 
ment featuring proprietary item manufactured only by successful bidder, 
where low bidder previously had met both Federal and Military Specifi- 
cations established for equipment without proprietary feature will not be 
disturbed, proprietary feature representing technical advance in manu- 
facturing of equipment and meeting bona fide needs of Dept. of Navy 
justify nonuse of existing Federal Specifications that do not adequately 
meet Govt.’s minimum needs; however, in view of restrictive feature of 
procurement, procedures for obtaining deviations from standard speci- 
fications provided by par. 1-1202, Armed Services Procurement Reg., 
should be reviewed and strengthened___.......-..-.------_-------_-- 27 
Failure to use 
Fact that award to only firm that could supply legitimate needs of 
procuring agency was not made to low bidder does not violate competi- 
tive bidding statutes, even though other bidders could not submit respon- 
sive bids without changing their equipment to incorporate proprietary 
feature of successful bidder, there being no requirement to purchase 
equipment without intelligent reference to particular needs to be served, 
special needs of agency precluded purchasing nonconforming item offered 
at lower price, and neither do procurement regulations require use of 
inadequate Federal and Military Specifications, par. 1-1202(c), Armed 
Services Procurement Reg., providing for deviations from mandatory 
use of Federal Specifications, and par. 1-1202(d) for their revision to 
obviate repeated departures from specifications.__...._..........._.____ 27 
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Restrictive 
Particular make 
Special design features 
When invitation contains “brand name or equal” purchase description, 
not intended to be restrictive, that goes beyond make and model of brand 
name and specifies particular design features later determined to be non- 
essential, equipment offered by low bidder that does not conform to spe- 
cial design features of specifications, even though eliminated, does not 
meet equal in “all material respects” requirement of Federal Procure- 
ment Regs. 1—1.307.7(a), and contrary to nonrestrictive clause full and 
free competition consistent with needs of Govt. required by 41 U.S.C. 
253(a) was precluded; therefore, award should be canceled, and in re- 
advertising procurement specifications should accurately reflect actual 
needs of Govt. to permit full and free competition by all bidders___--_-_ 302 
Tests 
Waiver erroneous 
Bidder who was erroneously granted waiver of testing requirements 
for modified item which at time of award could not be determined to 
be compatible without such tests is not entitled by reason of erroneous 
testing advice to have award delayed until tests could be accomplished 
when other bidders who offered items meeting specifications were not 
GING TI GTI sii iS ica ca ctititidawdddictneiiinbdecetads 704 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 
Subcontracts 
Bid shopping 
Low bidder who fails to list subcontractors on all categories of work 
as required by invitation is not only submitting bid that is inconsistent 
with mandatory requirements of invitation but to permit him to furnish 
subcontractors names after bid opening would encourage undesirable 
practice of bid shopping which requirements seek to eliminate, and while 
bidder may have complied “substantially” with listing requirements 
of invitation, such degree of responsiveness does not cure overall non- 
| ee ae ee ee Se ey ee oy ee 526 
Tax matters 
Sales, etc., tax inclusion v. exclusion 
Reimbursement 
Contractor who failed to include State (New Mexico) taxes in bid 
price as required by contract because he relied upon silence of State 
tax authority to letter inquiring about applicability of tax rather than 
upon statute imposing tax and recent court decision upholding con- 
stitutionality of tax law has not shown concrete reasons for justifiable 
assumption or understanding that taxes were not applicable and, there- 
fore, contractor is not entitled to reimbursement for State taxes which 
were not included im Comtrhet OPI0O. noice cnn ccncnuctianscnncunnsdne 715 
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Termination 

Convenience of Government 

Absence of claims settlement provisions 

Upon termination for convenience of Govt. of contract for installation 
of mechanization system in post office in order to change concept of sys- 
tem, efforts to redesign system following work suspension having failed, 
contracting officer, as provided in par. 1-8.201(c), Federal Procurement 
Regs., has right to negotiate settlement agreement, even though con- 
tract did not provide for work suspension or contract termination, set- 
tlement to compensate contractor fairly for work done and preparations 
made for terminated portions of contract, including allowance for profit, 
which is reasonable under circumstances, in accordance with par. 
1-8.301(a) of regulations, claim having arisen for work already per- 
formed under valid and subsisting contract that was terminated in public 
interest rather than having resulted from Govt.’s failure to carry out its 
I isaac gdp lineal tes 


COURTS 


Commissioners, United States. (See Commissioners, United States) 
Costs 
Government liability 
Indigent persons 
Although court order authorizing indigent defendant to accompany 
his attorney overseas to take depositions of foreign nationals does not 
come within specific terms of Rule 15(c), Federal Rules of Criminal 
Procedure, Title 18, U.S.C., authorizing expenses of counsel, defendant’s 
presence at deposition may be so necessary to his defense to be considered 
as part of adequacy of his representation by counsel under Rule 15(c) 
and, therefore, acceptance of Rule 15(c) as authority for payment of 
defendant’s travel expenses requires such expenses to be paid from appro- 
priations of Administrative Office of U.S. Courts rather than appropria- 
tions of Dept. of Justice 
Decisions 
Akol, et al. (Mandigo) v. United States, Ct. Cl. No. 564-57, decided 
May 15, 1964. (See Pay, retired, disability, re-retirement, election 
requirement, general rule) 
Caputo v. Ailes, U.S.D.C. (New York) No. 64-C-118. (See Compensa- 
tion, Postal Service, rates, transfers, reassignments, etc., Classification 
Act position) 


Foreign 

Litigation expenses 

Foreign currency purchases 

Foreign currency required for deposit with registry of court to obtain 
“writ of preliminary attachment,” condition precedent to instituting suit 
abroad against foreign contractors to recover excess replacement costs 
under defaulted military construction contracts to insure enforceability 
of judgments that may be recovered, is litigation expense, and in absence 
of statutory authority for departments and establishments of Govt. 
to resort to litigation in performing their duties and responsibilities, 
agencies whose activities gave rise to claims may not provide foreign 
currency and Attorney General, as chief law officer, has duty to institute, 
prosecute and defend court actions, defraying expenses from Justice 
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Foreign—Continued 
Litigation expenses—Continued 
Foreign currency purchases—Continued 
Dept. appropriations, and 1965 appropriations of Dept. “for legal activi- 
ties not otherwise provided for” may be used to purchase required foreign 
currency, pursuant to authority of sec. 507 of Public Works Appropria- 
tion, 1965 
Judges 
Compensation é 
Failure to retire for disability 
Acceptance by President of certificate concerning disability of district 
court judge presented by Judicial Council of particular circuit pursuant 
to 28 U.S.C. 372(a), does not accomplish retirement of judge under Art. 
III, sec. 1 of Constitution, which provides for removal of judges only by 
impeachment, and, therefore, when President finds it necessary to ap- 
point additional judge for efficient dispatch of business, in case of dis- 
abled judge who does not retire because he has not had required service 
for retirement at full pay he may continue to receive full pay 
Judgments, decrees, etc. 
Acceptance as precedent by General Accounting Office 
Retired Navy member who did not elect disability retired pay under 
sec. 411 of Career Compensation Act of 1949, within 5-year period for 
such elections by members found physically disabled at time of release 
from active duty after retirement, but who is shown to have received pay- 
roll computing form indicating that his taxable retired pay was based on 
nondisability retirement may have payroll information regarded as of 
such character as to mislead member into inaction respecting election 
similar to rule in Akol, et al. v. U.S., Ct. Cl. No. 564-57, decided May 15, 
1964, and, therefore, increased retired pay claim submitted on behalf 
of widow of deceased member on June 12, 1959, will be considered elec- 
tion, within reasonable time after misinformation, for benefits under 
sec. 402 of act and adjustment in retired pay will be made upon receipt 
of percentage of disability determination from Department of Navy-_-_-- 
Appropriation availability 
Contempt fine 
Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent in- 
definite appropriation established by sec. 1302 of act of July 27, 1956, 31 
U.S.C. 724a, and, therefore, while contempt fine may not be paid from 
permanent appropriation for judgments, if there is administrative 
determination that fine was incurred in accomplishment of official busi- 
ness for which department’s salaries and expenses appropriation is made, 
fine would be payable from such appropriation______._.-_------------- 
Estoppel by judgment rule 
Fact that Court of Claims order increasing amount of retired pay 
awarded plaintiff for period Nov. 1, 1953 to Sept. 30, 1963 in 159 Ct. Cl. 
80 on basis of 30 years’ creditable service for period commencing Aug. 29, 
1960, which had been computed pursuant to 10 U.S.C. 1402(a) on 
rates of monthly basic pay in effect on May 31, 1958, for enlisted pay 
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Judgments, decrees, etc.—Continued 

Estoppel by judgment rule—Continued 
grade E-7 with over 22 but not over 26 years of creditable cumulative 
service, was based on trial commissioner’s report rather than on its own 
independent judicial determination of legal merits does not detract 
from force and effect of action and rule of estoppel by judgment ap- 
plies in computation of plaintiff’s retired pay subsequent to Sept. 30, 1963, 
adoption of commissioner’s report by court having been authorized by 
Rule 66 of Court of Claims, revised Apr. 1, 1964, action of court con- 
SE: SO, Oi I iain i tasters Bin stiles einen 

Acceptance of Court of Claims judgment order to recompute amount 
of retired pay awarded plaintiff (159 Ct. Cl. 80) on basis of additional 
creditable service not constituting basis for “admission of liability” by 
Dept. of Justice in any other similar case, and order not containing 
explanation of why court ordered retired pay computed on basis of 
30 years’ creditable service rather than 22 but not over 26 years under 
10 U.S.C. 1402(a) for enlisted pay grade E-7, judgment order should 
not be used as precedent in computation of retired pay in other similar 
io rteinct eG aces acicam nal eidtneaenanaenpiakgdeaae ead aae te 

Interest 

Payable from permanent appropriation 
Transcript of judgment filing requirement 

Interest payable on joint judgment entered by U.S. District Court un- 
der Federal Tort Claims Act in amount over $100,000, when reduced by 
amount paid by co-defendant, pursuant to court order, to less than 
$100,000 is subject to restrictions of permanent appropriation estab 
lished by sec. 1302 of Supplemental Appropriation Act of 1957, as 
amended (31 U.S.C. 724a), for payment of judgments and interest from 
date transcript of original judgment is filed with GAO to date of mandate 
of affirmance and 28 U.S.C. 2411(b), prescribing interest from date of 
judgment to date of appropriation approval, is not for application, 
and there being no requirement to file transcript until Dec. 14, 1964, 
date judgment entered Nov. 16, 1962 and affirmed June 24, 1964 was 
reduced, standards established by sec. 1302, otherwise having been satis- 
fied, interest is allowable from date of original judgment to date of 
mandate of affirmance 

Payment 

Government not party 

Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. be 
forwarded each month to wife is not binding on U.S. in view of fact 
that Govt. was not party to suit, and retired pay determined to be due 
officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not 
subject to attachment or garnishment proceedings issued on behalf of 
former wife in divorce action, nor do Army regulations permit allotment 


of retired pay for alimony purposes, and record not establishing U.S. 
is indebted to former wife of officer as result of court action, retired pay 
due him may not be paid directly to her_____.______-----------_------ 
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Jurors 
Fees 
Government employees in State courts 
Wage taxes 
Deductions from fees received by Federal employee serving on 
jury duty in State court for city wage tax does not diminish fees received 
for jury service and to require refund of only net sum received by em- 
ployee would be tantamount to payment by Federal Govt. of city wage 
tax; therefore, in absence of authority for payment of wage taxes or 
other allowances in sec. 3 of act of June 29, 1940, 5 U.S.C. 30p, incident 
to State jury duty, gross amount received by employee must be refunded. 577 
CRIMINAL LAW VIOLATIONS 
Court sentence rescinded 
Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay au- 
thorized pursuant to 50 U.S.C. 1016, military records now showing that he 
had been honorably discharged, that such discharge must be presumed to 
be not because of moral or professional dereliction, and that release from 
active duty after having completed at least 5 years of continuous active 
duty was involuntary, and officer by reason of correction of military rec- 
ords having become entitled to all benefits due on basis of corrected rec- 
ord, rights under 50 U.S.C. 1016 are for determination as though original 
records had shown information contained in corrected records___---~-- 143 
Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 
reflecting active service, neither Army Board for Correction of Military 
Records nor Secretary of Army recognizing existence of de facto status 
for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and con- 
clusive under 10 U.S.C. 1552(a) on all officers of U.S____-----_--------- 143 
CUSTOM AND USAGE 
Trade usage 
Claims against ocean carriers to recover cost of fumigation services 
at U.S. ports on household goods shipments transported from overseas 
under Tenders of Service obligating carriers for “all transportation or 
incidental costs’, but which do not make specific reference to fumigation 
services, should be canceled, provision for transportation or incidental 
costs in tenders not being specific enough to embrace item of expense 
borne by shipper according to general carrier custom and practice, as 
confirmed by terms of ocean and land common carrier bills of lading, 
terms incorporated by reference in Govt. bill of lading, and to remove 
any doubt as to carrier liability for fumigation costs, rate tenders specifi- 
CUly GhOGRE GUIRRRS COUR COMI. on ccccciccdccticccsccccccnccessces 70 
DAMAGES 
Contracts. (See Contracts, damages) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 
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DECEDENTS’ ESTATES Page 
Lump-sum leave payments due civilian employees. (See Leaves of Ab- 


sence, lump-sum payments, deceased employees) 
DELEGATION OF AUTHORITY 


Heads of agencies to subordinates 
Personnel actions 
Where initial compensation fixed for wage board employees promoted 


to positions under Classification Act during retroactive period of Fed- 
eral Employees Salary Act of 1964, 5 U.S.C. 1113(b), is made by 


» appointing officers at local installations who are permitted to make 
determinations under highest-previous-rate rule, and adjustment in rate 
of compensation is required after effective date of salary act under 
agency policy providing for fixing wage board salary rates to nearest 


rate in Classification Act schedule that would not result in salary 


decrease, whether authority to make such adjustments may be dele- 
gated to appointing officers cannot be answered categorically in view 
of varied and diverse rules or norms followed at installation levels in 
fixing rates; however, upon submission of specific facts, matter will be 


I ei al ciel eens einen 518 
DEPARTMENTS AND ESTABLISHMENTS 


Services between 
Administrative functions 
Disbursing functions 
When employees of Dept. of State in overseas areas as part of 


regular duties perform certifying and disbursing functions for Dept. 
of Defense, and charge disbursements directly to military appropria- 
tions, account separately for transactions, and forward accounts, includ- 
ing original vouchers and supporting papers, to Dept. of Defense for 
audit and settlement by GAO, functions do not come under jurisdiction 
of Dept. of Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 
U.S.C. 82e), which excludes disbursing functions under jurisdiction of 
War Dept. from protection of disbursing and certifying officers act, and 
upon designation of bonded certifying officers of Dept. of State to certify 
payments chargeable to military appropriations, U.S. disbursing and 
certifying officers of Dept. of State will be entitled to benefits and pro- 
tection of act for Dept. of Defense disbursements____--~-------------~- 818 

Certifying officers acting for two agencies. (See Certifying Officers. 

responsibility, interagency services) 
Information 
Furnishing statutory duty 

When furnishing information between agencies is statutory duty, cost 
of operation is proper charge against appropriation of furnishing agency, 
and 45 U.S.C. 228e(k) (3) authorizing Railroad Retirement Board and 
Secretary of Health, Education, and Welfare to supply each other with 
certified reports of specified records, Social Security Admin. is required 
to furnish Board with requested information from National Employee 
Index File, and without charge, in view of fact statutory provision is 
silent as to reimbursement, and notwithstanding 42 U.S.C. 1306 grants 
Secretary discretionary authority to furnish information and request 
payment for such service, general provision contained in 42 U.S.C. 1306 
not superseding specific provision in 45 U.S.C. 228e(k) (3), placing man- 
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DEPARTMENTS AND ESTABLISHMENTS—Continued Page 
Services between—Continued 


Information—Continued 
Furnishing statutory duty—Continued 
datory obligation upon two agencies to furnish informational services 
i GE Rs oo i ele itera eens 56 


Reimbursement 
Actual cost requirement 


Sale of electric power by Tennessee Valley Authority (TVA) to other 
Govt. agencies under authority vested in TVA Board to determine con- 
ditions and rate for particular type of service is not subject to sec. 601 
of Economy Act of 1932, 31 U.S.C. 686, which requires furnishing of 


services between Govt. agencies on ‘actual cost basis and, therefore, 


fixing of rate for power in accordance with criteria in sec. 15d(f) of 
Tennessee Valley Authority Act, as amended by act of Aug. 6, 1959, 
36 U2. Ste-2). W PEE... nnn ce Se eee 683 
Damages. (See, also, Public Lands, interagency loans, transfers, etc., 
damages, restoration, etc., authority) 


Status 


Military Personnel and Civilian Employees’ Claims Act of 1964 

Coverage of Military Personnel and Civilian Employees’ Claims Act of 
1964, providing for settlement of claims against U.S. by members of uni- 
formed services and civilian officers and employees of U.S. for damage to, 
or loss of personal property incident to service extending to all Govt. 
agencies and their employees, according to legislative history of act, 
Library of Congress is considered “agency” within meaning of that term 
as it is used in act and, therefore, Library has administrative authority 
to settle personal property loss and damage claims of its employees pur- 
I Os ri se sng se sae cork pees dees ques ec aps data ee icaa ec ceaie 402 

DETECTIVE SERVICES 

Employment prohibition. (See Personal Services, detective employment 

prohibition ) 

DISBURSING OFFICERS 

Interagency disbursements 

Liability 

When employees of Dept. of State in overseas areas as part of regular 
duties perform certifying and disbursing functions for Dept. of Defense, 
and charge disbursements directly to military appropriations, account 
separately for transactions, and forward accounts, including original 
vouchers and supporting papers, to Dept. of Defense for audit and settle- 
ment by GAO, functions do not come under jurisdiction of Dept. of De- 
fense within meaning of sec. 4, act of Dec. 29, 1941 (31 U.S.C. 82e), which 
excludes disbursing functions under jurisdiction of War Dept. from pro- 
tection of disbursing and certifying officers act, and upon designation of 
bonded certifying officers of Dept. of State to certify payments charge- 
able to military appropriations, U.S. disbursing and certifying officers of 
Dept. of State will be entitled to benefits and protection of act for Dept. 
Oe en iin odd ddd wdeecsinn sees nae 818 
Relief 

Lack of due care, etc. 

Relief denied 

Regulations and travel orders under which payments were made by 

disbursing officers for nontemporary storage to members of uniformed 
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DISBURSING OFFICERS—Continued 


Relief—Continued 
Lack of due care, etc.—Continued 
Relief denied—Continued 2 

services whose permanent changes of stations were delayed by permis- 
sive temporary duty en route to attend civilian colleges not having con- 
templated any expense to Govt. for nontemporary storage, conclusion 
that payments were not result of lack of due care on part of disbursing 
officers as required by 31 U.S.C. 82a-2 is not justified, and relief of dis- 
bursing officers from accountability and responsibility for deficiencies in 
official disbursing accounts as prescribed by sec. 82a—2 in consequence of 
any iilegal, improper, or incorrect payment is denied, and in settlement of 
erroneous payments for nontemporary storage during period of permis- 
sive temporary duty, credit for 90 days’ temporary storage may not be 
allowed 


DISCHARGES AND DISMISSALS 


Military personnel 

Legality 

Navy member whose discharge for convenience of Govt. upon expira- 
tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for 
his discharge continued to have status on temporary disability retired 
list, notwithstanding discontinuance of retired pay following purported 
discharge, until terminated pursuant to retroactive orders transferring 
him, effective at close of 5-year period from temporary disability retired 
list to permanent retired list, and it follows member is entitled to disa- 
bility retired pay on and after transfer to permanent disability retired 
SN catalase tl ie ii ll anal as 

Other than honorable 

Transportation of dependents, household effects, etc. 

Amendment to Joint Travel Regs. to authorize return transpor- 
tation of dependents, household effects and privately owned vehicles of 
members of uniformed services who while serving overseas are involved 
in circumstances requiring separation under other than honorable con- 
ditions or confinement is within purview of Pub. L. 88-431, which 
amended 37 U.S.C. 406(h) to permit advance transportation in such 
circumstances, whether separation is effected overseas or in U.S., and 
in cases of confinement of members when there is determination that 
best interests of dependents and U.S. require return transpertation of 
Gepen@ents and. eects... ................ iiabiabinsacibvanchteigtiadltuainbatesite 


DISTRICT OF COLUMBIA 


Employees 

Leaves of absence 

Military 

District of Columbia employee, member of Dist. of Columbia National 
Guard, ordered to active duty for 6 months during early part of year, 
and who is entitled to be excused from employment without charge to 
leave or compensation (military leave) under either 39 D.C. Code 608 
pertaining to parades or encampments, or 5 U.S.C. 30r authorizing 15 
days military leave in any calendar year for civilian employees ordered 
to active duty or defense training, may be granted 15 days military 
leave under 5 U.S.C. 30r without affecting entitlement under 39 D.C. 


Page 
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DISTRICT OF COLUMBIA—Continued 


Employees—Continued 
Leaves of absence—Continued 
Military—Continued 
Code 608, 15 days military leave prescribed by 5 U.S.C. 30r not being 
applicable to absences for which allowed leave is provided by 39 D.C. 
Code 608; therefore, if employee upon return from military duty is re- 
quired to serve 15 days on field duty in Dist. of Columbia National Guard, 
he would be entitled to military leave pursuant to 39 D.C. Code 608, 
although not entitled to additional military leave under 5 U.S.C. 30r 
GUnte TA COMBE SOc ie cteiicinnnnckcseeenks eens 
When employee of Dist. of Columbia Govt. who as member of Dist. 
of Columbia National Guard is ordered to encampment under act of 
June 3, 1916, as amended, 32 U.S.C. 502, which requires at least 15 days of 
encampment or maneuvers each year, such order also fulfills requirement 
in 39 D.C. Code 607, enacted in 1889, that at least 6 consecutive days of 
camp duty be performed each year, earlier statutory provision pertain- 
ing to encampment of Dist. of Columbia National Guard not having been 
superseded by later statutory provisions applicable to training and en- 
campment of National Guard in general_____._______-__-_------------ 
When Dist. of Columbia employee who is member of Dist. of Columbia 
National Guard proceeds to training area in advance of usual group 
and returns after completion of training period, he is entitled to military 
leave for entire period, even though in excess of 15 days, duty before 
and after annual field training and incident to encampment being part of 
“encampment” ordered or authorized under 39 D.C. Code 608____------ 
Term “encampment” as used in 39 D.C. Code 608 means camp duty pre- 
scribed by 39 D.C. Code 607, as well as field training prescribed by 32 
U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented 
Ser Si had eee ies ii ee eee 
Firemen and policemen 
Leaves of absence 
Administrative leave 
When it is determined under sec. 5(b) of act of Aug. 21, 1964, that fire- 
men and policemen of Dist. of Columbia are not entitled to be absent 
from duty without charge to leave, absence not having resulted from per- 
formance of duty, regulations may not be promulgated to authorize grant 
of administrative leave for absence, sec. 5(b) providing only for promul- 
gation of regulations for determining whether injury or disease resulted 
from performance of duty 
Advances of sick leave 
Having become subject to Annual and Sick Leave Act of 1951, as 
amended, pursuant to act of Aug. 21, 1964, firemen and policemen of Dist. 
of Columbia who do not have sufficient sick leave balance to cover periods 
of absence that are not due to injury or illness resulting from perform- 
ance of duty may be advanced sick leave in accordance with 5 U.S.C. 
2063 (c), which authorizes advance of ‘sick leave not to exceed 30 days 
in cases of serious disability or ailments; however, just because officer 
or member was not initially credited with sick leave balance as of effec- 
tive date of 1964 act sufficient to cover absences found not to have resulted 
from performance of duty is not basis for advancing sick leave 
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DISTRICT OF COLUMBIA—Continued Page 
Firemen and policemen—Continued 
Leaves of absence—Continued 
Sick 
Absences of firemen and policemen of Dist. of Columbia determined 
pursuant to sec. 5(b) of act of Aug. 21, 1964 not to have resulted from 
performance of duty are chargeable as sick leave, such absences not being 
exempt from charge under sec. 5(a), and legislative history indicating 
purpose of act was to extend to officers and members of fire department 
and police forces sick leave benefits accorded civilian employees by 
placing them under provisions of Annual and Sick Leave Act of 1951, as 
amended, and initially crediting to them sick leave balance that repre- 
sents estimate of amount that would have accumulated under 1951 act 
from date of employment; therefore, officers and members pursuant to 
sec. 630.401, Federal Personnel Manual, may be granted sick leave 
for absences due to sickness or injury incapacitating them for per- 
OE I ic ccna tseachtain th teeth 209 
Absences of firemen and policemen of Dist. of Columbia determined 
not to have been result of performance of duty under sec. 5(b) of act of 
Aug. 21, 1964, for period from effective date of act—first day of first pay 
period beginning after Jan. 1, 1964—until regulations are issued or GAO 
decision rendered on questions presented, should not be disregarded, 
even though some difficulty may be encountered in securing required 
information, in view of purpose of legislation to initially establish sick 
leave balance for each officer and member____.-----..---.--.----~--- 209 
Retirement 
Dual coverage 
Annuitants retired optionally or for disability either under District 
of Columbia Policemen and Firemen’s Retirement and Disability Act or 
act for retirement of public school teachers in Dist. of Columbia who are 
employed in positions under Civil Service Retirement Act may ultimately 
receive full pension under both systems provided legal requirements of 
each act are met, but service time under one retirement act may not be 
included in service time computed under the other___._--_------------ 286 
Mandatory retirement 
Reemployment prohibition 
In view of prohibition in sec. 204 of act of June 30, 1932 on reemploy- 
ment of civilian employees of municipal Govt. of Dist. of Columbia who 
are automatically separated from service upon reaching prescribed re- 
tirement age, members of Fire Dept. and Metropolitan Police Dept. man- 
datorily retired under District of Columbia Policemen and Firemen’s 
Retirement and Disability Act at age of 64 prescribed by Commissioners’ 
Orders may not be reemployed by either Federal or Dist. of Columbia 
itera cnet etc Raiding bilia eit aed imainmeirnnnntaabeeiaialnl 286 
Reemployed by Federal Government, etc. 
Disability retirement 
Members of Fire Dept. and Metropolitan Police Force retired for 
disability under District of Columbia Policemen and Firemen’s Retire- 
ment and Disability Act who are not subject to sec. 204, Economy Act 
of 1932, precluding reemployment by U.S. or Dist. of Columbia of mem- 
bers mandatorily retired for age, are eligible for reemployment and 
it is insignificant whether or not disability was incurred in, or aggravated 
NI SII naan cacci sesuten.cncincocndscebceeoencesomaelien bansdenseenihdaemeenniadinideigad cali ws 286 
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DISTRICT OF COLUMBIA—Continued Page 

Firemen and policemen—Continued 

Retirement—Continued 

Reemployed by Federal Government, etc.—Continued 
Salary reduction 

Annuitant under District of Columbia Policemen and Firemen’s Retire- 
ment and Disability Act, whether retired optionally or for disability, may 
be reemployed by Dist. of Columbia Govt. in any position not subject to 
that act, including positions subject to coverage by Civil Service Retire- 
ment Act, or District of Columbia Teachers Retirement Act, without 
reduction of salary by amount of annuity__._.___-__-__-__---------_-- 286 
School teachers 

Reemployed Civil Service annuitants 

Salary reduction 

Annuitant retired under Civil Service Retirement Act and reemployed 
in position subject to act for retirement of public school teachers in Dist. 
of Columbia is within purview of sec. 13 of Civil Service Retirement Act 
Amendments of 1956 (5 U.S.C. 2263), and reduction in salary of annuitant 
is required in amount of annuity received from Civil Service Retire- 
ment System, neither section nor legislative history indicating intent to 
eliminate annuitants appointed to any office, position or employment 
under Govt. of Dist. of Columbia from salary reduction requirement of 


Retirement 
Dual coverage 

Annuitants retired optionally or for disability either under District of 
Columbia Policemen and Firemen’s Retirement and Disability Act or 
act for retirement of public school teachers in Dist. of Columbia who are 
employed in positions under Civil Service Retirement Act may ultimately 
receive full pension under both systems provided legal requirements of 
each act are met, but service time under one retirement act may not be in- 
cluded in service time computed under the other___------------------ 286 

Reemployment 

Teacher whether retired optionally or for disability under act for 
retirement of public school teachers in Dist. of Columbia may be em- 
ployed by Federal or Dist. of Columbia Govts. in position subject to Civil 
Service Retirement System without reduction of salary received; how- 
ever, reemployment of those teachers retired for age pursuant to D.C. 
Code 31-723(c) is barred by sec. 204 of act of June 30, 1932, which 
precludes reemployment of Dist. of Columbia employees automatically 
GORONING CPt BU TIOD GO NO ain ccna sis eich atic mann 286 

DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 

Property rental 

Improvements by lessee 

Restriction in sec. 6(d), District of Columbia Redevelopment Act of 
1945 (D.C. Code 5-705(d)), prohibiting new construction or substantial 
remodeling of existing buildings, having only limited role, avoidance of 
increasing acquisition costs to District of Columbia Redevelopment Land 
Agency during period from certification of redevelopment plan to ac- 
quisition of real property, agency may after acquiring property increase 
rental charges to reflect increased rental value of property due to im- 
provements made by tenant and allow rental deduction for amortization 
of leasehold improvements made by tenant___.._...--....------------ 805 
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DIVORCE. 


(See Husband and Wife, divorce) 


DOCUMENTS 


Incorporation by reference 
Contracts. (See Contracts, incorporation of terms by reference) 


DONATIONS 


Matching Federal appropriations 

Although to extent that existing private pledges of gifts in kind to 
John F. Kennedy Center for Performing Arts are converted or reduced 
to cash by Board of Trustees of Center without creating corresponding 
liability chargeable to Center, cash obtained constitutes acquisition of 
funds available to meet “dollar-for-dollar” basis requirement of sec. 8 
of John F. Kennedy Center Act, as indicated by legislative history of act, 
for matching Federal appropriation contained in Dept. of Interior and 
Related Agencies Appropriation Act, 1965, determination whether par- 
ticular arrangement for converting or reducing pledges to cash that 
does not result in corresponding liability to Center complies with, or has 
been authorized by John F. Kennedy Center Act, must await formulation 
Rae: I OE DIT Gib iik ei ke ceiddcric cdc ddewnicnctesas 


EASEMENTS, RIGHTS OF WAY, ETC. 


Creation, existence and termination 

Improvements on lands reserved to the United States 

In acquisition of land for new right-of-way necessary to relocate por- 
tion of Alaska Railroad, payment may not be made without congressional 
approval for homes and other structures and improvements located on 
lands patented subsequent to act of Mar. 12, 1914, reserving to U.S. right- 
of-way for construction of railroads, and telegraph and telephone lines, 
payment of compensation for taking of land being precluded by sec. 1 
of act (48 U.S.C. 305), and nothing in legislative history of section in- 
dicating landowner was to be compensated for improvements located on 
reserved right-of-way without congressional authorization_-_-_-~- Jitde 


EVIDENCE 


Presumptions 

Marriage validity 

Deductions from retired pay of officer of uniformed services who 
elected to provide annuity under authority of Retired Serviceman’s 
Family Protection Plan (10 U.S.C. Ch. 73), for wife whose first marriage 
performed in Mexico was dissolved there by “mail-order” divorce, neither 
party to marriage being resident or domiciled in Mexico at time of mar- 
riage or divorce, should be continued, notwithstanding uncertainty cast 
on second marriage by “mail-order” decree of divorce—matter to be re- 
solved by courts—in view of presumption, based on public policy, in favor 
of validity of second or last marriage, thereby favoring legitimacy of 
offsprings of marriage, presumption strengthened by fact that second 
marriage performed in 1936 continued unbroken and unchallenged__-_-_-_ 
Reports of existence 

Subsequent to payment 

Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed re- 
lease of checks, disruption of mechanized operations, and increased 
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EVIDENCE—Continued Page 
Reports of existence—Continued 
Subsequent to payment—Continued 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis’, advantage to be gained in permitting 
checks to be mailed at end of each month, followed by receipt of report 
verifying retired member’s existence, outweighing possible risk of one 


month’s overpayment of retired pay.......................-...=....- 208 
EXPERTS AND CONSULTANTS 
Retired military officers 
Double compensation. (See Compensation, double, concurrent military 
retired and civilian service pay, consultants) 
FAMILY ALLOWANCES 
Evacuation 


Return to other than continental United States 

Dependents of members of uniformed services who are evacuated from 
overseas to States of Hawaii and Alaska or to Panama Canal Zone, 
Puerto Rico, or territory or possession of U.S. may not be regarded as 
evacuated from “places outside to inside the U.S.” within meaning of 37 
U.S.C. 405a, as added by Pub. L. 89-26, which provides allowances for 
dependents evacuated from overseas, in view of definition of term 
“United States” in par. 1150-16, Joint Travel Regs., that term “United 
States,” for purposes of travel and transportation allowances, means 
“the 48 contiguous States and the District of Columbia,” and legislative 
history of Pub. L. 89-26 indicates that Congress did not intend to change 
longstanding definition of term “United States” ; therefore, regulation to 
permit payment in such cases would not be proper___----------------- 789 

Dependents of members of uniformed services who are ordered evacu- 
ated from foreign area for return to U.S. but who choose to reside in 
place outside U.S. do not qualify for special travel and transportation 
allowances provided by 37 U.S.C. 405a, as added by Pub. L. 89-26, for 
dependents evacuated to “United States,” and, therefore, payment of 
amount which would have been payable if dependents had been evacu- 
UR ee Tk Oe RE ais s ccecdcekic ek dene 789 
Separation 

Residence distance from station 

Member of uniformed services who was authorized concurrent travel 
at Govt. expense for dependent wife to overseas location to reside with 
her mother at place that was more than 50 miles from member’s station 
until Govt. quarters were available may not have wife’s place of resi- 
dence away from member’s station regarded as due to any military re- 
striction on her travel for entitlement to family separation allowance 
payment and, therefore, specific restriction in 37 U.S.C. 427(b) (1) 
against payment of family separation allowance when dependent travel 
to overseas station is authorized at Govt. expense precludes payment 
of family separation allowance to member__-_____-__--.--__---------- 217 

Even though member of uniformed services transferred to Alaska un- 
der orders which do not provide for concurrent travel of dependents, 
but authorize travel to designated place, moved dependents within 50 
miles—considered reasonable commuting distance—of new duty station, 
location accessible only by commercial or military aircraft and, there- 
fore, precluding daily commuting and limiting family visits to 3 days 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Residence distance from station—Continued 
monthly, he is entitled to family separation allowance prescribed by 37 
U.S.C. 427(b), as dependents, although residing within distance of 50 
miles from member’s station, are not regarded as residing near member’s 
duty station within contemplation of restriction in sec. 427(b), and the 
short monthly visits during the enforced separation for an extended 
period not affecting the member’s entitlement, he may be paid a family 
CERIO GOTO asic nnn dc iccrcnnnamacimncinmmmmaisgecs dattemniiies 
Type 1 
Dependent in other than member’s custody 
Member of uniformed services separated from dependent son, not by 
reason of duty assignment, but because member’s former wife was 
awarded sole custody of child, who is assigned to permanent duty station 
where adequate quarters are unavailable and which is located approxi- 
mately 20 miles from dependent child’s permanent residence, may not 
have dependent regarded as living away from permanent station within 
meaning of 37 U.S.C. 427(a) to entitle him to separation allowance 
I I i i is aca asad wi Sea ncieiias Nella igip Nila waktien ascii onan 
Missing, interned, etc., status 
Family separation allowance authorized by 37 U.S.C. 427(b) to mem- 
bers of uniformed services which is based in part on entitlement to 
quarters allowance and on necessity to reimburse members for added 
household expenses resulting from separation of member from depend- 
ents is, for purposes of determining whether it is allowance payable 
during missing status, in same category as basic allowance for quarters 
which is specifically authorized to be paid to members in missing status 
rather than temporary allowance that is required to be excluded, and, 
therefore, even though family separation allowance is not allowance 
specifically mentioned under sec. 2, Missing Persons Act, 50 U.S.C. App. 
1002, it may continue to be paid to members in missing status if they 
were receiving family separation allowance when missing status began, 
and provided that there is no change in status of dependents to termi- 
I sisi ttle sss ats ia li aa ie sci acca eae 
When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, spe- 
cial and incentive pay, basic allowances for subsistence and quarters, 
and station per diem allowances, not to exceed 90 days, for period of 
absence that member was entitled to at beginning of absence, and family 
separation allowance authorized by 37 U.S.C. 427(a)—basic allowance 
for quarters equal to that payable to member without dependents in 
same pay grade—falling within purview of sec. 2, Missing Persons Act, 
it may be allowed, but not cash clothing allowance provided for en- 
listed personnel under 37 U.S.C. 418, item that is not enumerated in 
act, and other specific items of pay or allowances may be questioned___-_ 
Saved on temporary promotion 
Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 1—Continued 
Saved on temporary promotion—Continued 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allowances 
by reason of changed condition of overseas duty and, therefore, although 
cost-of-living allowances and family separation allowances are for con- 
sideration in computing saved pay, member, upon transfer overseas, 
is not entitled to cost-of-living allowance and family separation allow- 
ance in addition to saved pay and allowances he was entitled to at 
time of temporary promotion, but is only entitled to such allowances 
as part of pay and allowances of his temporary grade_..-...--~---~-- 121 
Type 2 
Dependency determination 
When member of uniformed services is transferred to permanent 
overseas duty station prior to approval of quarters allowance for mother, 
and in accordance with par. 7000-9, Joint Travel Regs., her concurrent 
travel at Govt. expense is not authorized, upon retroactive recognition of 
dependency and approval of allowance, member is entitled to family 
separation allowance prescribed by 37 U.S.C. 427(b) (1) from date of 
approval of quarters allowance through day prior to mother’s arrival 
at his new duty station if delay in dependency determination was caused 
by Govt. and member maintained and shared quarters with her prior to 
his transfer which enforced separation; however, if delay was caused 
by member, no basis exists for payment of family separation allowance, 
as concurrent travel of member’s dependent would have been 
OI eikchitiie aii cuddtunsinmninctuinwiicimimedaie teed 434 
Isolated duty stations 
Even though member of uniformed services transferred to Alaska 
under orders which do not provide for concurrent travel of dependents, 
but authorize travel to designated place, moved dependents within 50 
miles—considered reasonable commuting distance—of new duty station, 
location accessible only by commercial or military aircraft and, there 
fore, precluding daily commuting and limiting family visits to 3 days 
monthly, he is entitled to family separation allowance prescribed by 37 
U.S.C. 427(b), as dependents, although residing within distance of 50 
miles from member’s station, are not regarded as residing near member's 
duty station within contemplation of restriction in sec. 427(b), and the 
short monthly visits during the enforced separation for an extended 
period not affecting the member’s entitlement, he may be paid a family 
IA. I is isn icsictitnicintsiiescascisiin insieshhctaimiiaassticaceicitataaas eens. 638 
Reserve training, etc., duty 
National Guard officer whose active duty orders for more than 
30 days but less than 90 days training did not authorize transportation of 
dependents at Govt. expense and dependents accompanied him to duty 
station remaining there for entire period of training is not entitled to 
family separation allowance (Type 2), benefits authorized by 37 U.S.C. 
427(b) being based on enforced separation of member of uniformed 
services from family for extended period of time, and on fact that de- 
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FAMILY aLLOWANCES—Continued 


Separation—Continued 
Type 2—Continued 
Reserve training, «tc., duty—Continued 
pendents do not reside at or near duty station; therefore, reservist 
experiencing no enforced separation from family, and temporary resi- 
dence of dependents at training station not being regarded as visit of 
temporary nature, he may not be paid family separation allowance_-__-_ 
Ship duty 
Commencement and termination 
Member of uniformed services on duty aboard vessel that departs 
from home port on first day of month and returns to home port on 3i1st 
day, or member who departs for and returns from temporary duty on 
those dates, may be regarded as having been away for period of more 
than 30 days, regardless of actual hour of departure and return, for 
entitlement to family separation allowance under clauses (2) and (3) 
OE re a i ins Dodane ren sebetes senna cdhelbawes 
Duty tour selection 
Navy officer transferred to vessel located in unrestricted foreign home 
port entitling him to transportation of dependents to overseas station 
at Govt. expense, pursuant to 37 U.S.C. 406, who fails to select within 
time limitation prescribed by SECNAVINST 7220.46A, shorter “all 
others” tour of duty under which travel of dependents to overseas duty 
station is not authorized may not be paid family separation allowance, 
type 2, for period of duty aboard vessel prior to its return to home port 
in U.S., notwithstanding officer’s failure to select shorter tour of duty, 
which would have entitled him to payment of family separation allow- 
ance, may have been due to fact that regulation prescribing allowance 
was not published on vessel, as Govt. is not liable for negligent acts of its 
officers, agents, or employees, even though committed in performance of 
Ph ob etter eoeedettnce Bee a damn aih 
Erroneous information 
Navy member who, incident to transfer between ships, did not move 
dependents because of erroneous information on order and assignment 
card concerning home port of vessel to which he was assigned, may not 
have entitlement to family separation allowance under 87 U.S.C. 427 
(b) (1) determined on basis of erroneous information but rather on 
basis of correct facts and, therefore, since member would have been en- 
titled to transportation of dependents on basis of actual home port of 
ship prior to time notice of home port change was received by member 
while on board ship, he is not entitled to family separation allowance 
PEP GhaisUtitch mead enckidadacndsdiensdeadbebecdkddGtheccoussens 


Return of ship to home port 


Coast Guard vessel which, while on ordered patrol duty away from 
home returned to home port for less than 2 hours prior to expiration of 30- 
day qualifying period for entitlement by crew members to family separa- 
tion allowance payments under 37 U.S.C. 427(b) (2), must have return to 


home port regarded as interrupting vessel’s absence from home port, 
even though return was only for brief time and none of crew members 


was granted liberty ; therefore, since vessel returned to home port within 
3 weeks of date of patrol duty, vessel was not away from home port for 
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FAMILY ALLOWANCES—Continued Page 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Return of ship to home purt—Continued 
continuous period of more than 30 days and payment of family separa- 
tien aliowanen te net Gulbeninedlsk ca. coe ecisncenncsisewnsnsascen 324 
Temporary duty 
Return for overnight stay 
Navy officer whose qualifying period of 30 days or more temporary 
duty aboard ship for payment of family separation allowance prescribed 
by 37 U.S.C. 427(b) (3) is interrupted when his ship enters San Diego 
harbor for overnight stay, and granted liberty he visits his family at his 
home in San Diego area, is not entitled to family separation allowance, 
notwithstanding officer completed 31 days temporary duty and that his 
home may or may not be located within physical boundaries of his per- 
manent duty station, officer’s dependents having resided near his tempo- 
rary duty station during period vessel to which he was assigned was in 
San Diego harbor, officer may not be regarded as having been on tempo- 
rary duty away from his permanent station for continuous period of 
more than 30 days within meaning of sec. 427(b) (3), and he is not en- 
titled to famiiy separation allowance........cccecccncdccncessscsus> 611 
FEDERAL AVIATION AGENCY 
Airport development 
Leasehold termination costs 
Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101 (a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected life 
of substitute hangar, plus its construction cost, may not be characterized 
as grant to extinguish leasehold interest, but would constitute payment 
for construction of hangar, formula overlooking payment of rent, that 


city could use its police powers to reduce termination costs, and that 
leases provide for cancellation without obligation___............._--__ 368 
FEDERAL PROCUREMENT REGULATIONS 

Compliance 

Tie bids 

Fact that two low tie bidders under invitation providing for contract 
award in accordance with par. 1-2.407.6, Federal Procurement Regs., 
were not present at lot drawing as prescribed by regulation when held 
by agency employees did not result in legally defective award, and record 
of procedure containing no evidence of impropriety, purpose of pro- 
cedural requirement of regulation—avoidance of any suggestion or impli- 
cation of impropriety in drawing or in award—has been met, as well as 


objective of competitive bidding statute and Federal Procurement Regs. 
for fairness and impartiality in selecting lowest responsible bidder for 


award; therefore, failure to strictly follow regulation and permit tie 
bidders to witness drawing does not justify another drawing, prejudi- 
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FEDERAL PROCUREMENT REGULATIONS—Continued 
Compliance—Continued 
Tie bids—Continued 


cial to successful bidder and giving other tie bidder second opportunity 
to compete, however, in future par. 1-2.407.6 should be strictly followed_ 
FEES 
Commissioners, United States. (See Commissioners, United States, fees) 
Jury. (See Courts, jurors, fees) 
Parking 
Government-owned vehicles 
City, State, etc., parking fees 
Parking meter fees which are paid by employees on official business for 
parking Govt-owned vehicles in municipally owned parking lots, when 
street or other free parking is not available, are distinguishable from 
fees paid for parking Govt-owned vehicles on metered public streets or 
highways which fees must be considered tax or license that cannot be 
imposed by municipality in exercise of its police power against Federal 
Govt. or employees as agents of Federal Govt., and, therefore, employees 
authorized to use Govt-owned automobiles on actual expense bases may 
be reimbursed for parking on municipally owned metered lots 
FINES 
Imposition by courts 
Contempt. (See Courts, judgments, decrees, etc., appropriation avail- 
ability, contempt fine) 
FOREST SERVICE 
(See Agriculture Department, Forest Service) 
FRAUD 
False claims 
Effect of contracting officer and contract appeals board decisions 
Decision by contract board of appeals to allow contractor claim 
that may be partially tainted with possible fraud does not create any 
right or obligation on Govt. and under longstanding, judicially recog- 
nized rule, that administrative, accounting and auditing officers have 
duty to refuse and prevent payment of public moneys under any agree- 
ment as to which there is reasonable suspicion of irregularity, collusion, 
or fraud, payment from appropriated funds of any amount on account 
of decision of board may not be authorized 
FUNDS 
Federal grants, etc., to other than States 
Interest accrual. (See Interest, advance payments, as belonging to 
United States v. others) 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Foreign 
Purchase for litigation expenses 
Foreign currency required for deposit with registry of court to obtain 
“writ of preliminary attachment,” condition precedent to instituting 
suit abroad against foreign contractors to recover excess replacement 
costs under defaulted military construction contracts to insure enforce- 
ability of judgments that may be recovered, is litigation expense, and in 
absence of statutory authority for departments and establishments of 
Govt. to resort to litigation in performing their duties and responsibili- 
ties, agencies whose activities gave rise to claims may not provide for- 
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FUNDS—Continued Page 

Foreign—Continued 

Purchase for litigation expenses—Continued 
eign currency and Attorney General, as chief law officer, has duty to 
institute, prosecute and defend court actions, defraying expenses from 
Justice Dept. appropriations, and 1965 appropriations of Dept. “for 
legal activities not otherwise provided for” may be used to purchase 
required foreign currency, pursuant to authority of sec. 507 of Public 
WRONeS. AMRRORUIRNIOR:: TOC isis cictinnneiccsnunnnnsvesnmisanimmamamie 463 
Revolving 

Establishment 

Grant-in-aid funds 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617, R.S., 31 
U.S.C. 484, imposed on expenditure of appropriated moneys by depart- 
ments and establishments of Govt., Center financed through University 
of Hawaii grants, authorized in appropriations acts for State of Hawaii, 
does not require specific authority to operate revolving fund, and grant 
agreement containing no prohibition there is no legal objection to main- 
tenance of revolving fund by East-West Center Press___.-._------------ 87 
Trust 

Income earned in public buildings financed by trust funds 

Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct. 11, 1951, precluding deposit 
of telephone commissions to trust funds because they were in no way 
connected with activities prescribed by law for Bureau and were reve- 
nues in payment for privilege is reaffirmed, test as to whether telephone 
commissions may be otherwise deposited is not source of funds bearing 
cost of public building and their maintenance, but whether operation 
of telephone pay stations may be considered activity prescribed by 
I I I I cis chica ti ie sted sinha ai geet de tegh a nical 449 

GENERAL ACCOUNTING OFFICE 

Decisions 

Effective date 

Postponement 

Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 
37 U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 
basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be used 
to nullify statutory requirement that duty be on submarine; however, 
in view of length of time submarine payments have been made to off 
board based personnel, such payments will not be questioned if made 
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GENERAL ACCOUNTING OFFICE—Continued 


Decisions—Continued 

Effective date—Continued 

Postponement—Continued 

prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
I CREE cata cccctresindee beduennedchscntatadidhamewe 

Inoperative by reason of subsequent legislation 

Holding in 24 Comp. Gen. 659 (1945) that employee who resigns or 
enters Armed Forces may be paid for all accumulated and accrued an- 
nual leave even though leave period over which lump-sum payment 
extends into next calendar year was made inoperative by act of July 2, 
1953, 67 Stat. 138, 5 U.S.C. 61b, which placed limitation on amount of 
annual leave which could be paid in lump sum on separation and, there- 
fore, such holding has no application in deceased employee cases where 
employees have unused annual leave in excess of 30 days or amount 
of accumulated leave from prior year in absence of any congressional 
indication that amount of current accrued leave due.estate of deceased 
employee should exceed that which employee could have taken in kind 
had he lived and remained in service.............................-- 
Jurisdiction 

Compensation determination 

Although whether reduction in compensation resulting from transfer 
of building maintenance employees from Dept. of Army to Post Office 
Dept. constitutes “adverse action” within purview of sec. 14, Veterans 
Preference Act, 5 U.S.C. 868, is not matter within jurisdiction of Comp- 
troller General, question of rate of compensation to which employees 
would be entitled after transfer to Postal Service depends upon interpre- 
tation of postal pay statutes rather than Veterans Preference Act and 
is, therefore, matter for decision by Comptroller General______.------- 

Court directive in Caputo v. Ailes, U.S.D.C. (N.Y.) No. 64-C-118, re- 
manding to Civil Service Commission matter of entitlement of certain 
postal field service employees to additional compensation under 39 U.S.C. 
3551, incident to reduction in salary upon transfer of building mainte- 
nance functions from Dept. of Army to Post Office Dept., is tantamount 
to extending by judicial decree statutory jurisdiction of Civil Service 
Commission to matters of interpretation of postal pay statutes which is 
for decision by Comptroller General and, therefore, appeal of court's 
action should be taken___....._.__---_- snctelczataettn tiated init ete atialets 

Contracts 

Disputes 

When liability of Govt. for breach of contract is not in doubt, and 
amount of damage resulting from breach can be determined with reason- 
able certainty, GAO will settle contractors’ claims; therefore, voucher 
submitted to cover daim of contractor for additional costs incurred as 
result of delays by Govt. will be considered in amount administratively 
determined to be due, if amount is acceptable to contractor in full and 
final satisfaction of its claim 


GIFTS 


(See Donations) 


Page 


2A1 


558 


558 








INDEX DIGEST 917 


GRATUITIES 

Six months’ death 

Reservists killed en route to or from physical examinations 

Inactive naval reservist who was killed in automobile accident re- 
turning home from physical examination pursuant to orders which did 
not place member in active duty status but merely required him to report 
for examination to determine his physical qualifications for active duty 
at later date in Aviation Officer Candidate Program may not be regarded 
as having been in active duty status or any other status for expenses 
incident to member’s death and death gratuity benefits in 10 U.S.C. 1475— 
1480, 1482, or 6148, and, therefore, death benefits are not payable in 
absence of correction of record to show that member had been ordered 
to temporary active duty for physical examination incident to orders to 
OR BN ced stitnlictntntsacebkinedckiie ncaa iit dieiadas 701 

HAWAII 

East-West Center 

Revolving fund for press operations 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617, R.S., 31 U.S.C. 
484, imposed on expenditure of appropriated moneys by departments and 
establishments of Govt., Center financed through University of Hawaii 
grants, authorized in appropriations acts for State of Hawaii, does not 
require specific authority to operate revolving fund, and grant agree- 
ment containing no prohibition there is no legal objection to maintenance 
of revolving fund by East-West Center Press__...-..--_--------------- 87 
Public lands 

Conveyance to include fill 


In conveying to State of Hawaii surplus lands of U.S. on Sand Island 
in Honolulu pursuant to act of Dec. 23, 1963, which authorizes convey- 
ance without consideration and provides for payment at estimated 
market value of any buildings, structures and other improvements 
erected and made on such lands after they were set aside, lands cre- 
ated by fill incident to dredging harbor of Honolulu are not considered 
improvement for which State of Hawaii is required to pay fair market 
value, even though fill of submerged land may in given situation be con- 
sidered improvement, legislative history reflecting that phrase “lands 
of the United States” includes existing filled or man-made lands, and 
it is existing lands of Sand Island belonging to U.S. that act contemplates 
shall be conveyed to State of Hawaii without monetary consideration... 238 

Rental from lands ceded to the United States 

Provision in sec. 91, Hawaii Organic Act, approved Apr. 30, 1900, as 
amended, 48 U.S.C. 511, that when public lands ceded to U.S. by Repub- 
lic of Hawaii under annexation treaty of 1897 are leased, rented, or 
revocable permits granted, rentals shall be covered into treasury of Ter- 
ritory of Hawaii, does not extend to rentals attributable to improve- 
ments, including fill, placed on land by U.S. with expenditure of Federal 
funds, sec. 42, Hawaii Omnibus Act, approved July 12, 1960, extending to 
State of Hawaii for 5-year period privileges of sec. 91 of Organic Act 
enjoyed by Territory of Hawaii respecting income received by Federal 
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HAWAII—Continued 
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Public lands—Continued 

Rental from lands ceded to the United States—Continued 
Govt. from leasing, etc., of ceded public lands, not enlarging or modifying 
rights conferred by sec. 91, but only recognizing residual or equitable 
interest of people of Hawaii in public lands that does not extend to 
CORES OF GE GARERE Gh TAR onc cdindinddiedncnstmcnnsiancncsccs 


HOLIDAYS 


Compensation. (See Compensation, holidays) 
Failure to report for administratively required duty 

Refusal of employee to work on holiday, in compliance with adminis- 
trative order requiring his services, for reason which agency determines 
to be unjustifiable is grounds for deduction of compensation for that day, 
even though employee has earned annual leave to his credit__.__.------ 
Irregular, unscheduled tours of duty 

First-40-hour employees 

Employees whose basic workweek consists of first 40 hours worked 
during any administrative workweek having unpredictable and un- 
certain daily work tours are not covered by sec..1 of act of Sept. 22, 1959 
(5 U.S.C. 87c), or E.0. No. 10358 of June 9, 1952, which provide holiday 
benefits when holiday occurs on either Saturday or Sunday, neither 
1959 act nor Executive order applying to other than employees having 
regularly scheduled duty hours and days and regularly scheduled weekly 
nonworkdays, and absent clarifying legislation, first-40-hour employees 
having no regular hours of duty or regular nonworkdays may not be 
given holiday benefits during each week in which holiday occurs without 
regard to day on which holiday falls or days on which employee works 
by authorizing 40 hours of pay for 32 hours of work or allowing 8 hours 
holiday compensation after 40 hours or more work____--------------- 
Outside workweek 

Other than Monday through Friday workweeks 

Employees regularly scheduled to work Tuesday through Saturday, 
with “back to back” workweeks—10 duty days, 4 offdays—having for 
week beginning Feb. 14, 1965 worked Sunday through Thursday, lieu 
holiday for Washington’s Birthday, Monday, Feb. 22, is last workday, 
Thursday, Feb. 18, pursuant to 5 U.S.C. 87c(a) (2), which provides that 
workday immediately preceding regular weekly nonworkday is desig- 
nated day in lieu of holiday for employees scheduled to work other than 
Monday through Friday, and Sunday not being scheduled workday, 
excusing employees Tuesday, Feb. 23, on basis Sunday was in lieu of 
Saturday and Monday in lieu of Sunday was not authorized under sec. 
4(b) of E.0. No. 10358, and employees having performed work on Thurs- 
day, Feb. 18, are entitled to holiday premium pay for that day and are 
chargeable with annual leave for absence on Tuesday, Feb. 23.-...---- 

Probational employee working “back to back” workweeks with regu- 
larly scheduled nonworkdays of Sunday and Monday whose last work- 
day prior to Washington’s Birthday, Monday, Feb. 22, 1965, was 
Thursday, Feb. 18, pursuant to 5 U.S.C. 87c(a) (2) should have had that 
day designated in lieu of holiday and having been erroneously excused on 
Tuesday, Feb. 23, sec. 4(b) of E.O. No. 10858 only permitting designa- 
tion of day in lieu of holiday when Sunday is scheduled workday, em- 
ployee must be placed on leave without pay for excused day when office 
was not closed 
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HOUSING 

Government furnished quarters 

Charges 

Disposition 
Appropriation v. miscellaneous receipts 

Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 is 
not repealed by implication by act of Aug. 20, 1964 and continues in effect, 
1964 act authorizing agencies to permit rentals received for quarters 
and facilities, including garage space, to remain in applicable appro- 
priation or fund having general application not changing previously 
existing methods of handling rent receipts does not conflict with or 
repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to con- 
struct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
to remain in applicable appropriations 

North Atlantic Treaty Organization 

When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Organ- 
ization for occupancy by U.S. and foreign personnel and secured with 
funds centributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government 
quarters” within contemplation of par. 1150-5, Joint Travel Regs., not- 
Withstanding redefinition of term “Government quarters” deleted 
reference to foreign Govt., and payment by officers of $25 monthly serv- 
ice charge, amounting to 80 cents per day, covering current operating 
costs for laundering, cleaning, heating, etc., and not capital outlay, 
service charge does not constitute rental and, therefore, furnishes 
no basis to authorize quarters and housing allowance to officer occupy- 
ing quarters leased by NATO 
Government-owned 

Rentals 

Reappraisal 
Leased quarters in lieu of Government 

When residence of caretaker of Govt. property is damaged necessi- 
tating occupation of motel for few days until Govt. made available house 
leased at monthly rental rate exceeding that deducted from salary for 
determined reasonable value of quarters damaged, rate less than 20 
percent of monthly basic salary prescribed by AR 210-12, employee pur- 
suant to act of Mar. 5, 1928 is entitled to payment of full salary until 
again furnished Govt. quarters and, therefore, motel expenses are his 
obligation and not obligation of Govt., and upon determination that rea- 
sonable value of leased quarters exceeds rental rate established for Govt. 
quarters, increase in rent, operating prospectively, is warranted and 
requires no retroactive adjustment, and both 1928 act, and act of Oct. 
19, 1964 repealing it, including leased quarters in definition of ‘“quar- 
ters,” 20 percent salary limitation on rental charges also applies to leased 
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HUSBAND AND WIFE 


Divorce 

Children 

Family separation allowance. (See Family Allowances, separation, 
type 1, dependent in other than member’s custody) 

Retired pay award 

Court order issued at time of divorce of Army officer and wife directing 
that portion of retirement or pension rights accruing from U.S. Govt. be 
forwarded each month to wife is not binding on U.S. in view of fact that 
Govt. was not party to suit, and retired pay determined to be due officer 
from Dept. of Army under provisions of 10 U.S.C. Ch. 61 is not subject to 
attachment or garnishment proceedings issued on behalf of former wife 
in divorce action, nor do Army regulations permit allotment of retired 
pay for alimony purposes, and record not establishing U.S. is indebted to 
former wife of officer as result of court action, retired pay due him may 
not be paid directly to her 

Settlement agreement 

Incorporation by reference in divorce decree obtained by officer of uni- 
formed services from Mexican court of separation agreement directing 
him to pay divorced wife lump-sum of $1,500 and $125 per month for 12 
months, payment of which was deferred 12 months, does not entitle officer 
whose Govt. quarters were terminated on date he was divorced to basic 
allowance for quarters for dependent wife predicated on property settle- 
ment pursuant to par. 5-65a(3), Army Regs. 37-104, relating to inter- 
locutory divorces or decrees which are not effective until expiration of 1 
year from date of decree, officer having obtained final decree of divorce 
from wife has no dependent to permit payment of allowance based on 
existence of lawful wife, and, therefore, incorporation by reference of 
separation agreement in divorce decree is of no consequence 

Validity 

Foreign 

Mexican divorce obtained by member of Fleet Reserve, resident of 
New York State, who had elected reduced retainer pay to provide an- 
nuity benefits for wife and children under Retired Serviceman’s Family 
Protection Plan (10 U.S.C. Ch. 73), was in nature of “ex-parte” divorce 
that is not recognized by State, wife of member, also resident of New 
York State, not having made appearance in divorce action, or consented 
to divorce, and Mexican divorce granted member not having effected 
legal and valid termination of marital status, even though public policy 
of State recognizes divorce decrees of foreign countries when parties 
to divorce make appearance, stoppage of retainer pay deductions is not 
required after youngest child of member reaches 18 years of age and 
becomes ineligible under Plan, but wife’s future entitlement to annuity 
payments should she survive member, a hypothetical question, may not 
er rE NE i oli Fn ninditat msdn date ten woh huang 

Deductions from retired pay of officer of uniformed services who elected 
to provide annuity under authority of Retired Serviceman’s Family 
Protection Plan (10 U.S.C. Ch. 73), for wife whose first marriage per- 
formed in Mexico was dissolved there by “mail-order” divorce, neither 
party to marriage being resident or domiciled in Mexico at time of 
marriage or divorce, should be continued, notwithstanding uncertainty 
cast on second marriage by “mail-order” decree of divorce—matter to be 
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HUSBAND AND WIFE—Continued 
Divorce—Continued 
Validity—Continued 

Foreign—Continued 
resolved by courts—in view of presumption, based on public policy, 
in favor of validity of second or last marriage, thereby favoring legiti- 
macy of offsprings of marriage, presumption strengthened by fact that 
second marriage performed in 1936 continued unbroken and unchal- 

INSANE AND INCOMPETENTS 
Payment to State institutions 

Annuity payments under Retired Serviceman’s Family Protection 

Plan, 10 U.S.C. 1431-1446, withheld from unremarried widow incapable 

of endorsing checks and managing own affairs, patient in State hospital 

for whom no committee was appointed, and those subsequently becoming 

due, may be forwarded to hospital director, pursuant to State statute 
requiring official to obtain certificate of authority and imposing limita- 

tion on total amount that may be received on widow’s behalf, and checks 

that issue may be endorsed and cashed by director, and proceeds placed 

to her credit without accounting being made to Govt. as to use of funds._...§§. 390 
Self-support status 

Incompetent son of retired member of uniformed services whose 

mental condition existed long before his 18th birthday and who, while 
working as laborer in firm’where his father is vice president, earned 
sufficient sum to support himself during period of employment is not 
required, by reason of such employment in father’s firm under tem- 
pered conditions, to be considered as capable of self-support, and, there- 
fore, son may be considered eligible beneficiary entitled after his father’s 
death to annuity elected on his behalf under Serviceman’s Family Protec- 
we i a ee 551 
INTEREST 
Advance payments 
As belonging to United States v. others 
In view of limitation contained in sec. 205, Dept. of Health, Education, 
and Welfare Appropriation Act, 1965, prohibiting recovery by U.S. of 
interest or other income earned on any project grant for research, 
training, or demonstration made before July 1, 1964, no action will be 
taken to recover interest and other income earned prior to July 1, 1964 
on Federal grants made to colleges and universities under Public Health 
Service Act or under other statutes providing for grants to colleges and 
universities for specified purposes, even though limitation by its specific 
terms applies only to funds contained in act, legislative history disclosing 
that intended purpose of limitation was to protect colleges and univer- 
sities and insure that they would not be required to reimburse Federal 
Treasury for interest earned on payments of Federal grant funds made 
OU i. POND. 4, - Ts rctaiinn ectaisimennmiminiiadincnninid thiamine 179 
Compound 

Effective v. contract rates 

Under contract to finance construction of public building which pro- 
vides for amortization of loan in equal monthly installments over 20- 
year period, compounding of interest monthly on unpaid balance al- 

though producing effective annual rate higher than rate of interest 
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INTEREST—Continued 
Compound—Continued 
Effective v. contract rates—Continued 
provided by contract is not illegal, courts holding that fixing of maximum 
rate of interest “per annum” does not refer to time or frequency of pay- 
ment of interest but to rate, and as public body agreeing to pay interest 
at monthly, quarterly or semiannual intervals at stated rate per annum 
does not exceed its authority to pay interest at not more than that rate, 
monthly payment schedule for liquidation of financing indebtedness in- 
curred incident to construction of building although resulting in higher 
effective annual interest rate legally is not in conflict with lesser rate 
EO Nc tnd anna ince tbehnskbnmdtinwansceeennes= 
In view of general accepted financial practice to use nominal annual 
rate in computing monthly mortgage payments, monthly payment sched- 
ule proposing to amortize cost of financing construction of public building 
by accepted standard method, although resulting in higher effective 
annual interest rate than that provided by contract is valid, absent con- 
trary intent in terms of invitation, bid, or contract____..----------- 3 
Judgments. (See Courts, judgments, decrees, etc., interest) 
JOHN F. KENNEDY CENTER FOR THE PERFORMING ARTS 
Matching Federal appropriations 
Conversion of pledges 
Although to extent that existing private pledges of gifts in kind to 
John F. Kennedy Center for Performing Arts are converted or reduced to 
cash by Board of Trustees of Center without creating corresponding 
liability chargeable to Center, cash obtained constitutes acquisition of 
funds available to meet “dollar-for-dollar” basis requirement of sec. 8 
of John F. Kennedy Center Act, as indicated by legislative history of 
act, for matching Federal appropriation contained in Dept. of Interior 
and Related Agencies Appropriation Act, 1965, determination whether 
particular arrangement for converting or reducing pledges to cash that 
does not result in corresponding liability to Center complies with, or 
has been authorized by John F. Kennedy Center Act, must await formu- 
lation and presentation of specific plan 
JUSTICE DEPARTMENT 


Appropriations. (See Appropriations, Justice Department) 
KEATING AMENDMENT 


(See Public Utilities, power sales, etc., transmission facilities construc- 
tion, limitations) 
LANDS 
Public. (See Public Lands) 
LEASE PURCHASE PROGRAM 
Rent 
Appropriation prohibition 


Fact that limitation in Independent Offices Appropriation Act, 1965, 
on use of funds made available for payment of rental under lease agree- 
ments accommodating Federal agencies in building costing lessor in ex- 
cess of $200,000 to construct, appears under heading “General Services 
Administration,” agency primarily concerned with real property acquisi- 
tion and management, does not preclude application of restriction to Fed- 
eral Aviation Agency, language of limitation prescribing that’ it shall 
apply to “any appropriation contained in this act,” and absent congres- 
sional approval of lease-purchase agreement costing in excess of limita- 
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LEASE PURCHASE PROGRAM—Continued 
Rent—Continued 

Appropriation prohibition—Continued 
tion, restriction applies even if less than $200,000 of funds appropriated 
under Independent Offices Appropriation Act are used and balance of 
construction cost of building is paid from appropriations not subject to 
limitation 

LEASES 
Public Property. (See Property, public, private use) 
Termination 

Leasehold value 

Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected life 
of substitute hangar, plus its construction cost, may not be characterized 
as grant to extinguish leasehold interest, but would constitute pay- 
ment for construction of hangar, formula overlooking payment of rent, 
that city could use its police powers to reduce termination costs, and 
that leases provide for cancellation without obligation 

LEAVES OF ABSENCE 
Administrative leave 

Medical examinations, etc. 

When usual 8 hours of excused absence administratively granted for 
medical examination is insufficient to complete examination routine it is 
within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em- 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 


without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 


examinations or hospitalization that may be necessary as result of initial 
examination 


Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may 
not be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there 
is no basis for changing long established administrative practice of ex- 
cusing employees for brief periods of time without charge to leave or loss 
of pay for required physical examinations to grant them extended periods 
of time necessitated by result of initial examination 

Civilian employee who following recommended physical examination to 
determine fitness for continued employment returned on successive occa- 
sions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess 
of 8 hours excused absence administratively granted, notwithstanding 
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LEAVES OF ABSENCE—Continued 


Administrative leave—Continued 

Medical examinations, etc.—Continued 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited to 
brief periods of time absent statutory authority_._......-..--.-------- 
Annual 

Attorneys representing indigent defendants. (See Attorneys, Govern- 

ment, indigent defendant representation, leave, etc.) 

Service credits 

Military service 

Term “active military service” in sec. 203, Annual and Sick Leave Act 
of 1951, as amended by sec. 203, Dual Compensation Act, 5 U.S.C. 2062, 
which requires exclusion of such service in determining years of service 
for annual leave accrual purposes, means active service in any of uni- 
formed services, including commissioned service in Public Health Service 
and Coast and Geodetic Survey, which for certain periods was considered 
civilian service, in absence of any indication of congressional intent to 
place members of Public Health Service and Coast and Geodetic Survey 
in preferred position for leave accrual purposes and, therefore, after 
Dec. 1, 1964—effective date of sec. 208 of Dual Compensation Act— 
members or retired members, of uniformed services, Public Health 
Service, or Coast and Geodetic Survey who accept civilian positions 
may not have active military service credited for annual leave accrual 
purposes, unless such service is covered by one of three exceptions spe- 
nT ND Ci OE Tina isk snctbkchnitcectintinneiicecen 
Civilians on military duty 

Band, special duty of District of Columbia Guard 

District of Columbia employee, member of Dist. of Columbia National 
Guard, ordered to active duty for 6 months during early part of year, 
and who is entitled to be excused from employment without charge to 
leave or compensation (military leave) under either 39 D.C. Code 608 
pertaining to parades or encampments, or 5 U.S.C. 30r authorizing 15 
days military leave in any calendar year for civilian employees ordered 
to active duty or defense training may be granted 15 days military leave 
under 5 U.S.C. 30r without affecting entitlement under 39 D.C. Code 608, 
15 days military leave prescribed by 5 U.S.C. 30r not being applicable 
to absences for which allowed leave is provided by 39 D.C. Code 608; 
therefore, if employee upon return from military duty is required to serve 
15 days on field duty in Dist. of Columbia National Guard, he would be 
entitled to military leave pursuant to 39 D.C. Code 608, although not 
entitled to additional military leave under 5 U.S.C. 30r during same 
CR bate nba sntdaddetdd i dnthbbdddnttisnnndidbtiweaded 

When Dist. of Columbia employee who is member of Dist. of Columbia 
National Guard proceeds to training area in advance of usual group 
and returns after completion of training period, he is entitled to 
military leave for entire period, even though in excess of 15 days, 
duty before and after annual field training and incident to encampment 
being part of “encampment” ordered or authorized under 39 D.C. Code 


INDEX DIGEST 


LEAVES OF ABSENCE—Continued 


Civilians on military duty—Continued 
Right v. administrative discretion 
Military leave as authorized by 5 U.S.C. 30r and 39 D.C. Code 608 is 
a right, and if civilian employee performs military duty for which 
military leave may be granted under either of provisions, there is no 
administrative authority to deny leave 
Firemen and policemen of the District of Columbia. (See District of 
Columbia, firemen and policemen, leaves of absence) 
Lump-sum payments 
Deceased employees 
Excess leave accumulation 
Unused annual leave in excess of employee’s leave ceiling when 
employee dies at or near end of leave year is same as unused excess 
annual leave which would be forfeited if employee had been separated 
from service on same day and, therefore, in absence of any congressional 
intent to indicate that amendments to sec. 2 of act of Aug. 3, 1950, 
amending lump-sum leave act of Dec. 21, 1944, 5 U.S.C. 61g, were designed 
to grant larger benefits to beneficiaries of deceased employees than to 
living employees, deceased employee’s estate is not entitled to have excess 
unused annual leave included in lump-sum leave payment. 
Limitation 
Changes by operation of law 
Decedents’ estates 
Holding in 24 Comp. Gen. 659 (1945) that employee who re- 
signs or enters Armed Forces may be paid for all accumulated and 
accrued annual leave even though leave period over which lump-sum 
payment extends into next calendar year was made inoperative by act of 
July 2, 19538, 67 Stat. 138, 5 U.S.C. 61b, which placed limitation on amount 
of annual leave which could be paid in lump sum on separation and, 
therefore, such holding has no application in deceased employee cases 
where employees have unused annual leave in excess of 30 days or 
amount of accumulated leave from prior year in absence of any con- 
gressional indication that amount of current accrued leave due estate 
of deceased employee should exceed that which employee could have 
taken in kind had he lived and remained in service 
Political activities 
Rule stated in 27 Comp. Gen. 750 that officer or employee removed 
from Govt. service because of political activities prohibited by sec. 
9(a) of Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal 
be compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legis- 
lation, and no distinction existing between compensation and lump-sum 
leave payments for purposes of Hatch Act, lump-sum leave payments 
may not be excluded from rule, and any clarifying legislation should 
cover matter of lump-sum payments for leave as well as unpaid com- 
pensation 
Military personnel 
Payments for unused leave on discharge, etc. 
Furlough period prior to discharge“ 
Unused accrued leave due Regulars Navy officer at date of dis- 
charge, who prior to discharge was in furlough status and receiv- 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 

Payments for unused leave on discharge, etc.—Continued 

Furlough period prior to discharge—Continued 

ing half pay as authorized in 10 U.S.C. 6406, and accruing no leave, is 
payable at full pay at rate authorized for officer’s rank, lieutenant 
colonel, and length of service as of date of discharge, lump-sum leave 
payment to include basic allowances for quarters and subsistence, each 
allowance computed on full monthly rate, placement of officer on 
furlough not having terminated status as officer of Regular Navy, 
leave he had earned prior to furlough, or basic pay and allowances 
due incident to leave remained unaffected and he is entitled to pay- 
ment pursuant to 37 U.S.C. 501(b); however, officer not having per- 
formed any “active service” while on furlough, although retaining active 
duty status, is not entitled to accrue leave for that period 
Without pay 

Effect on dual compensation restriction 

When retired Regular officer whose retired pay under sec. 201(a) of 
Dual Compensation Act, approved Aug. 19, 1964, is subject to reduction 
by reason of full-time civilian employment is in leave-without-pay 
status from civilian position, no deduction in retired pay is required 
for any day officer is in leave-without-pay status for entire day and 
receives no pay for that day, leave-without-pay period not having con- 
stituted factor for consideration in determining applicability of dual 
compensation limitation prescribed in sec. 212 of Economy Act of 1932, 
5 U.S.C. 59a, and nothing in legislative history of 1964 act evidencing 
intent to withhold retired or retirement pay for any period officer or 
employee on full-time basis is in nonpay status in civilian employment_-_ 

Failure to report for administratively required duty 

Rule that employee who unjustifiably refuses to work on regular work- 
day is not entitled to compensation for that day and agency is not re- 
quired to change absence to annual leave is applicable to holidays on 
which employee unjustifiably refuses to work, in compliance with admin- 
istrative order, for purposes of placing employee in leave without pay 
status and deducting compensation for such failure to be available for 
duty on holiday 


LIBRARY OF CONGRESS 


Status 

Coverage of Military Personnel and Civilian Employees’ Claims Act 
of 1964, providing for settlement of claims against U.S. by members of 
uniformed services and civilian officers and employees of U.S. for damage 
to, or loss of personal property incident to service extending to all Govt. 
agencies and their employees, according to legislative history of act, 
Library of Congress is considered “agency” within meaning of that term 
as it is used in act, and, therefore, Library has administrative authority 
to settle personal property loss and damage claims of its employees pur- 
suant to act 


MARITIME MATTERS 


Subsidies 
Construction-differential 
Foreign trade restriction release authority 
Amendment of two construction-differential subsidy contracts to 
release vessels from restrictive requirement for operation exclusively in 
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MARITIME MATTERS—Continued 
Subsidies—Continued 
Construction-differential—Continued 
Foreign trade restriction release authority—Continued 
foreign trade as provided in sec. 506, Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1156, upon prepayment of unamortized balance of 
of Govt. subsidy is proper in view of legislative history of subsidy re- 
payment provision in sec. 506 which supports conclusion that Govt.’s 
interest is protected when owner repays unamortized balance to be re- 
leased from foreign-trade restriction in same way as when owner op- 
erates subsidy covered vessel in foreign trade for statutory life of vessel. 180 
MEDICAL TREATMENT 
Dependents of military personnel 
Aliens 
Examination for visa purposes 
Fees for medical examination of alien dependents of members of 
uniformed services in connection with obtaining visas is not reimburs- 
able expense, 37 U.S.C. 406(a) and (c) authorizing only transportation 
of dependents at Govt. expense and, although Secretaries of military 
departments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and 
dependents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reimburse- 
ment of medical examination fees for alien dependents____......----- 339 
Military personnel 
Travel expenses after termination of services. _(See Travel Expenses, 
military personnel, retirement, to selected home, time limitation) 
Officers and employees 
Examinations, etc. 
When usual 8 hours of excused absence administratively granted 
for medical examination is insufficient to complete examination routine 
it is within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em-: 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 
without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 
examinations or hospitalization that may be necessary as result of initial 
examination 
Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may not 
be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there is 
no basis for changing long established administrative practice of excus- 
ing employees for brief periods of time without charge to leave or loss 
of pay for required physical examinations to grant them extended 
periods of time necessitated by result of initial examination__....._~- 333 
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MEDICAL TREATMENT—Continued Page 
Officers and employees—Continued 
Examinations, etc.—Continued 
Civilian employee who following recommended physical examination 
to determine fitness for continued employment returned on successive 
occasions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess 
of 8 hours excused absence administratively granted, notwithstanding 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited 
to brief periods of time absent statutory authority__.......-.-----~- 333 
Private 
Military personnel 
Reservist 
After release from duty 
Air Force reservist ordered to active duty training in vicinity of 
home who on day he is released from duty is injured while on excursion 
with his family 70 miles from home is not entitled to pay and allow- 
ances for period he is unable to return to civilian employment or to 
reimbursement for medical and hospital expenses that are not covered 
by insurance, right to benefits provided by 10 U.S.C. 8721(2) and 37 
U.S.C. 204(g) (2) existing only if disability occurs while in active duty 
status, and Reserve member, no travel being involved, having reverted 
to civilian status upon release from military control, is not entitled 
to pay and allowances and reimbursement for medical and hospital ex- 
penses incident to injury sustained after release from active duty and 
while engaged in civilian pursuits, notwithstanding that he received 
pay and allowances for full day of release___......--.--------------- 408 
Public 
Private parties 
Cost recovery from third party tortfeasors 
Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current 
pay of tortfeasor, prescribing judicial remedy for determining liability 
and only authorizing Govt. to intervene or join in any action brought 
by injured person, or independently to institute suit against tortfeasor 
to enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services may not 
I aa a a 601 
MILEAGE 
Military personnel 
Amendment or revocation of orders 
Intermediate station change 
When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
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MILEAGE—Continued Page 
Military personnel—Continued 
Amendment or revocation of orders—Continued 
Intermediate station change—Continued 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing payment of 
travel and transportation allowances for travel under orders that are 
canceled, revoked, or modified, the “a different change of station” pro- 
vision of sec. 406(a) (2) being applicable to intermediate port of call, 
even though no change of overseas assignment occurred, member having 
been placed at personal financial disadvantage by modification of orders 
after departure from old station on authorized grant of leave within 
meaning of 1968 act; therefore, in accordance with Joint Travel Regs. 
he may be paid mileage not to exeeed distance from old station to new 
port of call via initially designated port._.........-._-.----~-------- 212 
Leave, delay en route to new station 
Temporary duty assignment 
Officer of uniformed services in leave status prior to and subsequent 
to period of temporary duty—Aug. 31 to Sept. 4—authorized incident 
to permanent change-of-station orders, who traveled to temporary duty 
station prior to going on leave and departed therefrom after reverting 
to leave status, may be considered to have arrived at station on Aug. 30 
and departed on Sept. 5 for purpose of paying per diem, restriction in 
par. 4152, Joint Travel Regs., that when temporary duty is directed 
under permanent change-of-station orders, per diem commences as of 
0001 hours on day following arrival and ceases as of 2400 hours on day 
preceding departure in order to prevent payment of per diem and mileage 
on same day, not being for application, and officer on leave not having 
been paid mileage for days on which he reported to and departed from 
temporary duty station is entitled to per diem for Aug. 31 and Sept.4... 751 
Local travel at or near headquarters. (See Travel Expenses, military 
personnel, local travel) 
Mixed modes 
Absentee, etc., status effect 
Enlisted Marine Corps member who, under orders directing travel to 
new permanent duty ‘station, deserted and subsequently upon apprehen- 
sion completed travel to duty station over indirect route at personal 
expense and by Govt. means (use of transportation request and Govt. 
conveyance) is regarded as completing travel under original change of 
station orders which remained in effect entitling member to payment 
of travel allowance for mixed modes of travel and, therefore, member 
who had desertion mark removed upon conviction for unauthorized 
absence is entitled to mileage computed on official distance from old to 
new station, less distance of indirect intermediate travel by transporta- 
tion request and Govt. means, plus any per diem to which the may be 
CRRIINS DOR. CTE OGIO aii cc asciiditeetietitnsecienmatet 140 
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MILITARY PERSONNEL 
Acceptance of foreign presents, emoluments, etc. 
Foreign government employment 
Fleet reservists 
Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay 
for membership and service in Fleet Reserve, Mleet reservist who accepts 
employment with foreign government, without consent of Congress, 
must be regarded as holding “office” within meaning of Art. I, sec. 9, 
cl. 8 of U.S. Constitution, prohibiting persons holding “offices” from 
accepting emoluments from foreign states, and, therefore, acceptance 
of such employment would affect member’s entitlement to receive 
I ia ae ah Ee Hh KA ceed dene ncdlibert 
Retired enlisted members 
Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as 
holding “office of profit and trust” under Federal Govt. after retire- 
ment as those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, 
prohibiting persons holding such offices from accepting emoluments 
from foreign state, so that, in absence of consent of Congress, accept- 
ance by retired member of salary for employment with State of Tas- 
mania, which is considered “foreign State,” comes within constitutional 
prohibition, and, although constitutional provision does not specify 
penalty for action contrary to prohibition, effect can be given by with- 
holding from member’s retired pay amount equal to foreign salary 
received in violation of Constitution 
Aliens 
Retired pay. (See Pay, retired, foreign citizenship effect) 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Automobiles 
Transportation. (See Transportation, automobiles) 
Cadets, midshipmen, etc. 
Dependents transportation. (See Transportation, dependents, mili- 
tary personnel, cadets, midshipmen, etc.) 
Joint Travel Regulations applicability 
Summer training 
Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
midshipmen of U.S. Naval Academy, they are entitled in accordance 
with 37 U.S.C. 422(c) to same‘travel and temporary duty allowances 
provided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for 
Naval Academy midshipmen traveling under orders, college or uni- 
versity being analogous to permanent duty station in determining 
entitlement to allowances for “travel while under orders’, and not- 
withstanding prohibition in par. 6005 NROTC midshipmen are subject to 
Joint Travel Regs. when they are made applicable by other statutory 
provisions 
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MILITARY PERSONNEL—Continued 

Cadets, midshipmen, etc.—Continued 

Reserve Officers’ Training Corps. (See Military Personnel, Reserve 

Officers’ Training Corps) 

Status 

Aviation cadet ordered to active duty from civilian life under authority 
of 10 U.S.C: 6911, whose dependent wife traveled from their home to his 
first permanent duty station prior to date he received commission 
as officer, is not entitled after he is commissioned to reimbursement for 
cost of dependent’s travel, grade of aviation cadet—special enlisted 
grade in naval service—only entitling cadet to same allowances, pen- 
sions, gratuities, and other benefits provided for enlisted members in pay 
grade E-4, with 4 years’ service or less; therefore, pursuant to 10 U.S.C. 
6912 (Supp. V) and par. 7000-1, Joint Travel Regs., cadet is in ineligible 
pay grade for entitlement to transportation at Govt. expense of de- 
pendent wife from home to first duty station and he may not be reim- 
bursed for cost of her travel, right to reimbursement accruing only when 
he was commissioned 
Clothing allowance. (See Uniforms, military personnel) 
Coast Guard 

Commissioned personnel. (See Coast Guard, commissioned per- 

sonnel) 

Courts-martial sentences 

Pay forfeiture. (See Pay, courts-martial sentences, forfeiture) 
De facto 

Where officer under temporary appointment pursuant to joint resolu- 
tion of Sept. 22, 1941, that expired Mar. 21, 1953, held no commission 
from Apr. 1, 1953, date appointment in Officers’ Reserve Corps, pursuant 
to sec. 37, National Defense Act, was terminated by E.O. No. 10397, 
and Jan. 28, 1954, date he accepted indefinite appointment as Army 
reservist, no legal basis existed for his placement on temporary disability 
retired list on Aug. 31, 1953, and subsequent permanent retirement 
with entitlement to retired pay benefits, and payments made are for re- 
covery, sec. 402(b), Career Compensation Act of 1949, only authorizing 
placement on temporary disability list “while entitled to receive basic 
pay”, and officer retained through oversight after commission expired is 
de facto officer and is not within purview of sec. 241, Armed Forces 
Reserve Act of 1952, providing pay and allowances for reservists con- 
tinued on active duty after expiration of term of office 

Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 
reflecting active service, neither Army Board for Correction of Military 
Records nor Secretary of Army recognizing existence of de facto status 
for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and 
conclusive under 10 U.S.C. 1552(a) on all officers of U.S_-.---..--_--- 

Where Army sergeant erroneously placed on retired list July 1, 
1960 under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line of 
duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 





MILITARY PERSONNEL—Continued 












932 INDEX DIGEST 





De facto—Continued 
service and is again retired on May 1, 1964, member may retain payments 
received for period July 1, 1960, through Jan. 31, 1964, de facto rule that 
person discharging duties of office under color of authority is entitled 
to retain payments received in good faith also applying to retired 
status; however, while de facto doctrine permits member to retain re- 
tired pay received by him in good faith, it provides no basis for payment 
to him of retired pay for period Feb. 1 through 9, 1964____----------- 
Active military duty performed in good faith in de facto status that 
is not prohibited by law is creditable service for basic and retired pay 
purposes and for determining retirement eligibility in all cases similar to 
that of Air Force officer who having been inadvertently retained on active 
duty for approximately 6 months after he should have been released 
from temporary appointment he held under sec. 515(c) of Officer Person- 
nel Act of 1947, when underlying Reserve appointment on which tempo- 
rary appointment was based was terminated is considered to have 
rendered service not prohibited by law in good faith and in de facto 
status and, therefore, entitled to count service performed after expira- 
tion of commission in computing cumulative years of service for active 
duty pay and retired pay purposes, and for determining eligibility to be 
retired with pay under laws authorizing retirement for length of 
Dependents 
Annuity elections for dependents. (See Pay, retired annuity elections 
for dependents) 
Incompetent 
Beneficiary eligibility. (See Pay, retired, annuity elections for 
dependents, beneficiary eligibility) 
Medical treatment. (See Medical Treatment, dependents of military 
personnel) 
Quarters. (See Quarters Allowance) 
Transportation. (See Transportation, dependents, military personnel) 
Deserters 
Travel expenses. (See Travel Expenses, military personnel, transpor- 
tation in kind and monetary allowance, absentee, etc., status effect) 
Disability retired pay. (See Pay, retired, disability) 
Discharges. (Sec Discharges and Dismissals, military perscnnel) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance ) 
Dual employment 
Leave 
Military service credit. (See Leaves of Absence, annual, service 
credits, military service) 


Dual payments 


Hazardous duties. (See Pay, additional, hazardous duty generally. 
more than one duty) 
Evacuation, etc. 


Allowances, (See Family Allowances, evacuation ) 


Household effects. (See Transportation, household effects, military 


personnel, advance shipments, emergency, etc., conditions) 
Family allowances. (See Family Allowances) 
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MILITARY PERSONNEL—Continued 

Foreign duty pay. (See Pay, foreign duty) 
Gratuities. (See Gratuities) 
Holding two positions 

Civil office prohibition 

Officer of Regular Army who while in excess leave program attend- 
ing law school accepts temporary appointment as special policeman in 
Library of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered 
as “civil office” within civil office prohibition under 10 U.S.C. 3544(b), 
regardless of temporary nature of appointment, and, therefore, officer 
not only forfeits his Regular Army commission but also loses his entitle- 
ment to pay and allowances upon recall to active duty on termination of 
school term 
Hostile fire pay. (See Pay, additional, hostile fire) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Use at separation processing station 

Members of uniformed services transferred from permanent duty 
station overseas to processing station in U.S. for separation and 
selection of home within 1 year from termination of active duty under 
par. 8260-1, Joint Travel Regs., may be permitted physical possession 
of household goods at processing station without forfeiting right to 
reshipment to home of selection at Govt. expense of goods within 
permanent change-of-station weight allowance, and prohibition in par. 
8258 precluding reshipment may be amended to authorize use of house- 
hold goods at processing station thereby according members same bene- 
fits as accrue to member detached from duty for separation in U.S. 
who has use of his household effects from date of detachment until he 
proceeds to his home for separation, members to bear cost in excess of 
one lot shipment from overseas to home of selection via processing 
point, cost to include authorized temporary storage in transit 
Insane and incompetents. (See Insane and Incompetents) 
Leave 

Payments for unused. (See Leaves of Absence, military personnel) 
Liability 

Tortious acts 

Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebted- 


ness and involuntary administrative collection from Govt. employees or 


members of uniformed services, act silent as to recovery from current 
pay of tortfeasor, prescribing judicial remedy for determining liability 
and only authorizing Govt. to intervene or join in any action brought 


by injured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 


essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would 
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Liability—Continued 


Tortious acts—Continued 
Third party liability—Continued 


guarantee due process of law, pay of member of uniformed services may 
a sa a aan st areca neil 


Medical treatment. (See Medical Treatment) 
Mileage, (See Mileage, military personnel) 


Missing, interned, etc. 
Family separation allowances. (See Family Allowances, separation, 
type 1, missing, interned, etc., status) 
Hostile fire pay. (See Pay, additional, hostile fire, missing, in- 


terned, etc.) 


Permanent items of pay and allowances. (See Pay, missing, in- 


terned, etc., persons, allowance entitlement, permanent items of pay 
and allowances) 
Mobile unit status 


Pay and allowance entitlement 


Revision of Navy instructions to reflect that duty with mobile units is 
shore duty for determining entitlement to pay and related allowances, 
travel allowances, and transportation of dependents and household 
effects and to substitute for terms “fleet units” or “fleet activities” 
whether unit is primarily based ashore or afloat is within authority of 
Secretary in 37 U.S.C. 411(d) to define “permanent station” which defi- 
nition includes shore station or home yard or home port of vessel, and 
decisions of Comptroller General based on whether members were ship- 
based or shore-based for their basic duty assignment, or entitlement to 
transportation of dependents, or whether quarters were available at their 
permanent or temporary duty stations would not require any modifica- 
tion as result of reclassification of mobile units for sea duty purposes_-_ 
Orders. (See Orders) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, military personnel) 
Promotions. (See Pay, promotions) 

Quarters allowance. (See Quarters Allowance) 


Rations 
Payment. (See Ration Commutation Payments) 
Records correction 


Discharge change as entitlement to pay, etc. 

Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay 
authorized pursuant to 50 U.S.C. 1016, military records now showing that 
he had been honorably discharged, that such discharge must be presumed 
to be not because of moral or professional dereliction, and that release 
from active duty after having completed at least 5 years of continuous 
active duty was involuntary, and officer by reason of correction of mili- 
tary records having become entitled to all benefits due on basis of cor- 
rected record, rights under 50 U.S.C. 1016 are for determination as 
though original records had shown information contained in corrected 
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MILITARY PERSONNEL—Continued 


Records correction—Continued 


Discharge change as entitlement to pay, etc.—Continued 

Although officer of U.S. Army continued on active duty for 2 months 
subsequent to imposition of court sentence for violation of 18 U.S.C. 202, 
correction of military records to show rescission of court sentence not 


reflecting active service, neither Army Board for Correction of Military 


Records nor Secretary of Army recognizing existence of de facto status 


for period, officer is not entitled to active duty pay and allowances 
claimed, nor did he earn or accrue additional leave in period, and in 
absence of fraud, authorized correction of records made is final and 


conclusive under 10 U.S.C. 1552(a) on all officers of U.S_.-..---------- 


Removals, suspensions, etc. 
Back pay 
Status for social security purposes. (See Social Security, military 
personnel, status of back pay as wages) 
Reserve Officers’ Training Corps 
Allowance, etc., eligibility while a Reserve unit member 
Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled at 
college in Advanced Army Reserve Officers’ Training Corps course, not- 
withstanding ineligibility pursuant to par. 19g, AR 145-350, prohibiting 
enrollment unless formally separated from Reserve status, has status 
of par. 18 student, one who although ineligible for enrollment neverthe- 
less is permitted, when desired by institutional authorities, to pursue 
ROTC course without creating entitlement to uniform or subsistence 
allowances, or to be furnished Govt. uniform ; however, member’s enroll- 
ment in Advanced Army ROTC course upon discharge from Reserve Unit 
reverts from par. 18 status to full enrollment entitling him to receive 
uniform allowance and commutation of rations 
Travel expenses. (See Travel Expenses, military personnel, Reserve 
Officers’ Training Corps) 
Retired 
Civilian service. (See Compensation, double, concurrent military re- 
tired and civilian service pay) 
Retired pay. (See Pay, retired) 
Retirement 
Active duty after termination of military status 
Service credits. (See Pay, service credits, active duty after termina- 
tion of military status) 
Eligibility determination 
Public Health Service 
Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer in 
establishing eligibility for retirement under 10 U.S.C. 6323, none of 
statutory provisions defining term “armed forces” referring to Public 
Health Service or Reserve Corps of Public Health Service as constituting 
part of Armed Forces, in event officer becomes otherwise eligible for 
retirement and is retired pursuant to 10 U.S.C. 6323, in computation of 
retired pay under 10 U.S.C. 6323(e), his commissioned service in Reserve 
Corps of Public Health Service may be included in determining service 
multiplier factor prescribed in 10 U.S.C. 6323(e) by virtue of 10 U.S.C. 
1405(3), officer having been entitled prior to effective date of sec. 
1405 to be credited with such service in computation of basic pay 
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MILITARY PERSONNEL—Continued 
Retirement—Continued 
Uniform Retirement Date Act. (Sve Pay, retired, effective date, 
first of month following application) 
Severance pay. (See Pay, severance) 
Station allowance. (See Station Allowances, military personnel) 
Status 
De facto. (See Military Personnel, de facto) 
Submarine duty. (See Pay, submarine duty) 
Subsistence 
Perdiem. (See Subsistence, per diem, military personnel) 
Survivorship benefits. (See Pay, retired, annuity elections for depend- 
ents) 
Temporary lodging allowance. (See Station Alluwances, military per- 
sonnel, temporary lodgings) 
Trailer allowances. (See Trailer Allowances, military personnel) 
Training 
Reserve Officers’ Training Corps. (See Military Personnel, Reserve 
Officers’ Training Corps) 
Transportation of automobiles. (See Transportation, automobiles, mili- 
tary personnel) 
Transportation of dependents. (See Transportation, dependents, mili- 
tary personnel) 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
MISCELLANEOUS RECEIPTS 
Rental collections 
Garage space 
Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for quar- 
ters and facilities, including garage space, to remain in applicable appro- 
priation or fund having general application not changing previously 
existing methods of handling rent receipts does not conflict with or 
repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to con- 
struct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals to 
remain in applicable appropriations...._............................. 
Telephone commissions 
Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct: 11, 1951, precluding deposit of 
telephone commissions to trust funds bechuse they were in no way con- 
nected with activities prescribed by law for Bureau and were revenues 
in payment for privilege is reaffirmed, test as to whether telephone com- 
missions may be otherwise deposited is not source of funds bearing cost 
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MISCELLANEOUS RECEIPTS—Continued 
Telephone commissions—Continued 
of public building and their maintenance, but whether operation of tele- 
phone pay stations may be considered activity prescribed by statute for 
agency involved 
NATIONAL GUARD 
Employees of District of Columbia Government 
National and local duties. (See District of Columbia, employees, 
leaves of absence, military) 
Encampment status 

Term “encampment” as used in 39 D.C. Code 608 means camp duty 
prescribed by 39 D.C. Code 607, as well as field training prescribed by 
382 U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented for 
consideration 

OFFICERS AND EMPLOYEES 
Adverse personnel actions 

Compensation denial for failure to report for duty 

Denial of compensation to employee for unjustifiable refusal to work 
on holiday in compliance with administrative order requiring his services, 
on such holiday, need not, under current leave regulations be regarded 
as in nature of disciplinary action or adverse action because employee 
by his own action has failed to be available for duty on holiday. 21 
Comp. Gen. 901, amplified 
Compensation. (See Compensation) 

Duties 
Union, etc., duty. (See Unions, Federal service, employee expense 
reimbursement) 
Excusing from work 

Attorneys representing indigent defendants 

yovt. attorneys who are involuntarily assigned to represent, with- 
out compensation, indigent defendants in State of Federal Courts 
may not have such service regarded as in furtherance of Federal 
function for which appropriation of employing agency is available and, 
therefore, in absence of statutory authority, attorneys appointed to 
represent indigent defendants may not be excused for such service 
without charge to annual leave or loss of compensation 

Time for health examinations, inoculations, etc. 

When usual 8 hours of excused absence administratively granted for 
medical examination is insufficient to complete examination routine 
it is within administrative discretion to excuse employees for somewhat 
longer period than 8 hours; however, additional time to hospitalize em- 
ployee or to require additional and more extensive tests and examina- 
tions, in absence of legislation, may not be regarded as excused absence 
without charge to leave or loss of pay, even though periods of duty may 
intervene between initial examination of employee and additional tests, 
examinations or hospitalization that may be necessary as result of 
initial examination 

Although required to take periodic physical examinations, civilian 
employee hospitalized for 10 days following physical examination for 
which he had been administratively granted usual excused absence for 
8 hours who is subsequently found fit for continued employment may not 
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OFFICERS AND EMPLOYEES—Continued 
Excusing from work—Continued 
Time for health examinations, inoculations, etc.—Continued 
be granted leave for entire period of absence, no statutory authority 
permitting granting of excused absences to employees of Govt., there 
is no basis for changing long established administrative practice of 
excusing employees for brief periods of time without charge to leave or 
loss of pay for required physical examinations to grant them extended 
periods of time necessitated by result of initial examination 
Civilian employee who following recommended physical examination 
to determine fitness for continued employment returned on successive 
occasions, separated by substantial periods of return to duty, for further 
examination and hospitalization resulting in his disability retirement 
may not have leave record corrected to recredit leave charged in excess of 
8 hours excused absence administratively granted, notwithstanding 
employee was not required to undertake periodic physical examinations, 
and that periods of duty intervened between initial examination and 
additional tests, examinations, or hospitalization, administrative dis- 
cretion to excuse employees for medical examination being limited to 
brief periods of time absent statutory authority 
Holding two positions 
Certifying officers acting for two agencies. (See Certifying Officers, 
responsibility, interagency services) 
Holidays. (See Holidays) 
Illness en route. (See Travel Expenses, mode of travel, mixed, illness 
of employee while en route) 
Jury fees. (See Courts, jurors, fees) 
Leaves of absence. (See Leaves of Absence) 
Liability 
Tortious acts 
Third party liability 
Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured per- 
sons may not be subject of administratively ascertained indebtedness 
and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current pay 
of tortfeasor, prescribing judicial remedy for determining liability and 
only authorizing Govt. to intervene or join in any action brought by in- 
jured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services muy not 
be withheld 
Medical treatment. (See Medical Treatment) 
Overseas employees 
Dependents transportation. (See Transportation, dependents, over- 
seas employees) 
Household effects transportation. (See Transportation, household 
effects, overseas employees) 
Travel expenses. (See Travel Expenses, overseas employees) 
Overtime. (See Compensation, overtime) 
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OFFICERS AND EMPLOYEES—Continued 

Parking fees. (See Fees, parking) 
Perdiem. (See Subsistence, per diem) 
Political activities 

Prohibition 

Rule stated in 27 Comp. Gen. 750 that officer or employee removed from 
Govt. service because of political activities prohibited by sec. 9(a) of 
Hatch Act, as amended, 5 U.S.C. 118i(a), may not after removal be 
compensated for services rendered prior to separation, pursuant to 
sec. 9(b), 5 U.S.C. 118i(b), will be followed absent clarifying legisla- 
tion, and no distinction existing between compensation and lump-sum 
leave payments for purposes of Hatch .Act, lump-sum leave payments 
may not be excluded from rule, and any clarifying legislation should 
cover matter of lump-sum payments for leave as well as unpaid com- 


Removals, suspensions, etc. 

Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Status 

Compensation effect as holding an office 

Private attorneys who are appointed by courts pursuant to Criminal 
Justice Act of 1964, 18 U.S.C. 3006A, to represent indigent defendants 
and who receive compensation for such services may not have such serv- 
ices which are rendered to defendant regarded as services to U.S. or as 
establishing employer-employee relationship with Govt. so as to bring 
individuals within concept of holding civilian office and, therefore, 
Dual Compensation Act is not for application 

Excepted positions 

Federal employee who, while in “status quo” situation after his ap- 
pointment to excepted position is changed to competitive position, is 
reduced in grade is regarded as having his “status quo” employment 
continuing unchanged from that held under excepted position which was 
equivalent to career or career conditional position so that he has 
“equivalent tenure” to career appointment as that term is used in salary 
retention provisions in sec. 507 of Classification Act, 5 U.S.C. 1107(a), 
and, therefore, salary retention in reduction in grade actions for employ- 
ees who continue to serve under similar excepted service appointments 


Tips during travel status. (Sce Travel Expenses, tips) 
Trailer allowances. (See Trailer Allowances, civilian personnel) 
Transportation 
Automobiles. (See Transportation, automobiles) 
Travel expenses 
Taxicabs. (See Travel Expenses, fares, taxicabs) 
Unions 
Expense reimbursement. (See Unions, Federal service, employee ex- 
vense reimbursement ) 
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Amendment 

Correction 

Administrative error 

Inclusion of field duty provision, under which per diem is not payable, 
in orders authorizing temporary duty for Marine Corps group under 
circumstances that reasonably established duty contemplated by orders 
did not consist of maneuvers of field duty exercises but was operational 
military duty required of any member located at duty station to which 
group was temporarily assigned was error that should have been ap- 
parent to order issuing authority and its inclusion does not operate to 
deny per diem ; therefore, on basis of corrected temporary duty orders to 
effect entitlement to per diem prescribed by par. 4205-5d, Joint Travel 
Regs., per diem may be paid to member performing temporary duty with 
his unit, or detachment, ordered by name or number away from perma- 
nent station under conditions in which Govt. quarters are available 
without charge and Govt. mess is available 
Canceled, revoked or modified 

Intermediate station change 

When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1963 (37 U.S.C. 406a), authorizing payment of 
travel and transportation allowances for travel under orders that are 
canceled, revoked, or modified, the ‘‘a different change of station” pro- 
vision of sec. 406(a) (2) being applicable to intermediate port of call, 
even though no change of overseas assignment occurred, member having 
been placed at personal financial disadvantage by modification of orders 
after departure from old station on authorized grant of leave within 
meaning of 1963 act; therefore, in accordance with Joint Travel Regs. 
he may be paid mileage not to exceed distance from old station to new 
port of call via initially designated port 

Personal convenience request 

Officer of uniformed services who while on leave prior to reporting for 
overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, 
and paid personal travel from leave address to new duty station is not 
entitled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change of station orders accruing 
only incident to orders that are canceled, revoked, or modified for con- 
venience of Govt. and/or in circumstances over which member has no 
control, and member having requested deferment of overseas assign- 
ment is entitled only to travel allowances from old to new duty station 
in amount not to exceed distance from place of leaye to new duty station_ 
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ORDERS—Continued 
Erroneous 
Effect 
Army enlisted member who, incident to revocation of retirement orders 
due to miscalculation of active service for retirement, had year of retire- 
ment excused as unavoidable absence when returned to active duty to 
qualify for retirement may not have excused period regarded as “absence 
without” or “over” leave under 37 U.S.C. 508(a), which are terms 
describing situation in which absent member is obligated to return 
to active duty but is prevented by circumstance beyond his control or con- 
trol of Govt. and member’s ineligibility for retirement does not change 
fact that he was not obligated to perform any active duty so that excuse 
of absence could make absence “active duty”, and, therefore, legality of 
crediting excused period as active duty for retirement qualification is too 
doubtful to permit payment of retired pay___------------------------ 
PATENTS 
Infringement 
Indemnity clause in bid. (See Bids, patents, etc., item) 
PAY 
Absence without leave 
Excused 
Basis 
Army enlisted member who, incident to revocation of retirement 
orders due to miscalculation of active service for retirement, had year of 
retirement excused as unavoidable absence when returned to active duty 
to qualify for retirement may not have excused period regarded as “ab- 
sence without” or “over” leave under 37 U.S.C. 503(a), which are terms 
describing situation in which absent member is obligated to return to 
active duty but is prevented by circumstance beyond his control or control 
of Govt. and member’s ineligibility for retirement does not change fact 
that he was not obligated to perform any active duty so that excuse of 
absence could make absence “active duty”, and, therefore, legality of 
crediting excused period as active duty for retirement qualification is too 
doubtful to permit payment of retired pay 
Return to military control 
Reservists 
Marine Corps Reserve who upon failing to report on Mar. 1, 1964 
for involuntary active duty for training is apprehended and placed under 
jurisdiction of military authorities in area of home on Mar. 6, and 
delivered into custody at duty station on Mar. 14, is entitled to pay from 
Mar. 6, in accordance with par. 044250-1 of Navy Comptroller Manual 
which provides that member absent without authority is entitled to 
pay from date he returns to jurisdiction of Armed Forces, and delay 
in transferring him to assigned duty station after he was placed under 
military control is considered to have been for convenience of Govt. ; fur- 
thermore, member having reported for duty on Mar. 14, using transporta- 
tion and meal tickets furnished from place where apprehended, is only 
chargeable with cost of that portion of travel which exceeded cost of 
transportation and meal tickets for travel directed by orders 
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PAY—Continued Page 
Active duty 
After termination of military status 
Service credits. (See Pay, service credits, active duty after termi- 
nation of military status) 
Back pay award period 
Administrative determination 
Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular Fed- 
eral agency concerned and such determination is final and conclusive and 
not affected by settlement action made by GAO pursuant to judgment 
under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, Social 
Security Act, 42 U.S.C. 410(m) (1), as including service as member of 
uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is viewed 
as conferring on him active duty status for such period___..-------~-- 729 
Grade or rank 
Rear admirals 
Naval officer who at time he is placed on retired list and retained on 
active duty has served more than 2 years in grade of rear admiral of 
lower half may not have 2 years of active duty performed prior to re- 
tirement regarded as qualifying service for active duty pay or subsequent 
retired pay of upper half under 37 U.S.C. 202(e) and 10 U.S.C. 6487, 
which require that 2 years of qualifying service be performed after 
rather than prior to retirement and, therefore, if officer is retained on 
active duty for 2 years after placement on retired list he will be entitled 
to pay and allowances and subsequent retired pay for rear admiral 
iii tinting innit enditaiia niin chinensis mapas 93 
“Extra numbers” officers 
Coast Guard officers serving on active duty as “extra numbers” in 
grade of rear admiral under authority of 14 U.S.C. 482 and 433 who 
are specifically excluded, pursuant to 14 U.S.C. 42(e), in determining 
authorized strength of that grade are, nevertheless, entitled to receive 
active duty basic pay of rear admiral of upper half in order of their 
seniority in grade, in view of unqualified provision of 37 U.S.C. 202(f) 
that one-half the number of officers on active list of rear admirals are 
entitled to basic pay of rear admiral of upper half, extra numbers officers 
are considered rear admirals within meaning of 37 U.S.C. 202(f) and 
should be included in determining number of rear admirals on active list 
of Coast Guard entitled to receive basic pay of upper half___..--_--_-- 317 
Hospitalization, medical treatment, etc. 
After release from duty 
Reservists 
Air Force reservist ordered to active duty training in vicinity of home 
who on day he is released from duty is injured while on excursion with 
his family 70 miles from home is not entitled to pay and allowances for 
period he is unable to return to civilian employment or to reimbursement 
for medical and hospital expenses that are not covered by insurance, 
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PAY—Continued 
Active duty—Continued 
Hospitalization, medical treatment, etc.—Continued 
After release from duty—Continued 
Reservists—Continued 
right to benefits provided by 10 U.S.C. 8721(2) and 37 U.S.C. 204(g) 
(2) existing only if disability occurs while in active duty status, and Re- 
serve member, no travel being involved, having reverted to civilian status 
upon release from military control, is not entitled to pay and allow- 
ances and reimbursement for medical and hospital expenses incident to 
injury sustained after release from active duty and while engaged in 
civilian pursuits, notwithstanding that he received pay and allowances 
for full day of release 
Physical examinations 
Enlisted reservist in inactive status who traveled at own expense 
incident to orders to report for 1 day of “active duty for training” for 
purpose of physical evaluation to determine fitness for retention in 
Reserve may not have compliance with orders regarded as “active 
duty” for entitlement to pay and allowances where member per- 
formed no active duty and none was contemplated; therefore, member 
is not entitled to pay and allowances and point credit for retirement___ 
Reservists 
Injury or death 
Physical examinations 
Inactive naval reservist who was killed in automobile accident re- 
turning home from physical examination pursuant to orders which 
did not place member in active duty status but merely required him to 
report for examination to determine his physical qualifications for active 
duty at later date in Aviation Officer Candidate Program may not be re- 
garded as having been in active duty status or any other status for 
expenses incident to member’s death and death gratuity benefits in 
10 U.S.C. 1475-1480, 1482, or 6148, and, therefore, death benefits are not 
payable in absence of correction of record to show that member had 
been ordered to temporary active duty for physical examination incident 
to orders to active duty 
Additional 
Hazardous duty generally 
More than one duty 
Member of uniformed services who performs two types of hazardous 
duties (1) in low pressure chamber and (2) in aerial flights in connection 
with testing and evaluation of aircrew safety equipment but who per- 
forms each one of duties separate and distinct from other and at times 
separated by days or weeks may not by reason of fact that he is quali- 
fied and does perform both hazardous duties be regarded as entitled 
to dual incentive payments under 37 U.S.C. 301 and, therefore, although 
testing and evaluation of equipment is common factor to both duties, 
they are separate and distinct duties so that member is not entitled to 
GON) SCORING BADUIURG Wisse cd isin ccencnancennsmeweaned ees 426 
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Additional—Continued 
Hostile fire 


Missing, interned, etc. 
To pay hostile fire pay under 37 U.S.C. 310 to members of uniformed 
services captured or missing as result of hostile action, even though 
members had not otherwise qualified for such special pay immediately 


prior to that time, when legislative history of statute clearly estab- 


lishes that Congress intended that special pay should not be paid to 
meabers in captured or missing status, would not be proper and would 
rn a eS oe ti eed 
Submarine duty. (See Pay, submarine duty) 
Courts-martial sentences 
Forfeiture 


Class Q allotment deductions 


Marriage and establishment of class Q allotment by enlisted member 
of armed services after effective date of forfeiture of two-thirds of rate of 
pay in pay grade to which reduced under court-martial sentence does 
not affect or increase pay member is entitled to as result of court-martial 


sentence and, therefore, refund of amount withheld in excess of two- 


thirds of basic pay of member after deduction of mandatory monthly 


contribution to class Q allotment may not be authorized, member not 
having been subject to class Q allotment deductions on effective date 
of pay forfeiture, pay to which he became entitled as result of court- 


martial sentence is not affected by allotment deductions__...........-- 


Disability retired pay. (See Pay, retired, disability) 
Foreign duty 


Commencement and termination 
For purposes of foreign duty pay under 37 U.S.C. 305(a), enlisted 
members of uniformed services who are in travel status in area desig- 


nated for foreign duty pay but who have not reported to duty station in 


area may not be regarded as on “duty at designated place” within mean- 
ing of law and sec. 204 of E.O. No. 11157, and, therefore, foreign duty 
pay is not payable prior to day on which members in fact report to duty 
ey ae ee sain rtctirtninmidtthendnnnbebes 


Special pay 

Enlisted member of uniformed services permanently assigned to 
nondesignated* overseas duty station on Sept. 30, 1963, day before 
effective date of Uniformed Services Pay Act of 1963, amending 37 U.S.C. 
305 to eliminate payment of foreign service pay except in areas desig- 
nated by regulation, who under savings clause of act, sec. 12(b), has 
foreign duty pay saved for remainder of assignment may continue to 
receive such pay upon transfer to another nondesignated overseas duty 
station, sec. 12(b) prescribing continuation of foreign duty pay during 
remaining period of assignment member had on Sept. 30, 1963, not 
limiting nondesignated place to one at which he was located on that date; 
therefore, tour of duty at another nondesignated place being merely 
continuation of overseas assignment, entitlement of enlisted member to 
foreign duty saved pay provided under sec. 12(b) continues 


Page 


633 


396 


175 





INDEX DIGEST 945 


PAY—Continued Page 
Missing, interned, etc., persons 


Allowance entitlement 
Family separation 
Family separation allowance authorized by 37 U.S.C. 427(b) to mem- 
bers of uniformed services which is based in part on entitlement to quar- 
ters allowance and on necessity to reimburse members for added house- 


hold expenses resulting from separation of member from dependents is, 


for purposes of determining whether it is allowance payable during 
missing status, in same category as basic allowance for quarters which 
is specifically authorized to be paid to members in missing status rather 
than temporary allowance that is required to be excluded, and, therefore, 
even though family separation allowance is not allowance specifically 


mentioned under sec. 2, Missing Persons Act, 50 U.S.C. App. 1002, it may 


continue to be paid to members in missing status if they were receiving 


family separation allowance when missing status began, and provided 
that there is no change in status of dependents to terminate entitle- 
WE) iid eked Ae aR i nidinin mn elias abate 127 


Permanent items of pay and allowances 


When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 


permanent items of pay and allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, special 


and incentive pay, basic allowances for subsistence and quarters, and 
station per diem allowances, not to exceed 90 days, for period of absence 


that member was entitled to at beginning of absence, and family separa- 
tion allowance authorized by 37 U.S.C. 427(a)—basic allowance for 
quarters equal to that payable to member without dependents in same 


pay grade—falling within purview of sec. 2, Missing Persons Act, it may 


be allowed, but not cash clothing allowance provided for enlisted person- 


nel under 37 U.S.C. 418, item that is not enumerated in act, and other 


specific items of pay or allowances may be questioned________-_-_---_---- 657 
Promotions 


Temporary 
Saved pay 


Items for inclusion or exclusion 

Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allowances 
by reason of changed condition of overseas duty and, therefore, although 
cost-of-living allowances and family separation allowances are for con- 
sideration in computing saved pay, member, upon transfer overseas, is 
not entitled to cost-of-living allowance and family separation allowance 
in addition to saved pay and allowances he was entitled to at time of 
temporary promotion, but is only entitled to such allowances as part of 
pay and allowances of his temporary grade________.__-_..-__--_-_----- 121 
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Readjustment payment to reservists on involuntary release 
Moral or professional dereliction 
Upon correction of military records of officer of U.S. Army under 10 
U.S.C. 1552 to reflect withdrawal of court sentence imposed on him for 
violating 10 U.S.C. 202, officer became entitled to readjustment pay au- 
thorized pursuant to 50 U.S.C. 1016, military records now showing that 
he had been honorably discharged, that such discharge must be presumed 
to be not because of moral or professional dereliction, and that release 
from active duty after having completed at least 5 years of continuous 
active duty was involuntary, and officer by reason of correction of mili- 
tary records having become entitled to all benefits due on basis of cor- 
rected record, rights under 50 U.S.C. 1016 are for determination as 
though original records had shown information contained in corrected 
Rear admirals 
Active duty grade or rank. (See Pav, active duty, grade or rank, rear 
admirals) 
Retired 
Active duty 
Without pay 
Allowances v. retired pay 
When member of Reserve compunent of uniformed services who is 
receiving disability compensation by reason of prior military service is 
ordered, pursuant to 10 U.S.C. 683(a), to perform training or other duty 
without pay, he is entitled to transportation, and quarters and subsist- 
ence benefits prescribed by 37 U.S.C. 1002(b) in addition to his disability 
retirement, requirement of 10 U.S.C. 684(a) that members elect either 
payments incident to earlier military duty, or pay and allowances au- 
thorized by law—‘‘compensation” that includes travel or other expenses, 
and subsistence and quarters—for current active duty, not being for 
application, allowances for travel to and from training station, and sub- 
sistence and quarters benefits authorized under 37 U.S.C. 1002(b) for 
reservists ordered to duty without pay not constituting either pay or 
allowances, and as they are not “compensation” within meaning of 10 
U.S.C. 684(a), reservist is entitled to both disability retirement and 37 
Se, ey NINE 8.2 ne wcnttienalient dake wienieibeebon 
Advancement on retired list 
Enlisted member advanced to officer grade 
Enlisted pay greater 
Enlisted member of U.S. Coast Guard advanced pursuant to 14 
U.S.C. 362 to grade of ensign—highest temporary grade satisfactorily 
held—upon retirement under authority of 14 U.S.C. 355 in permanent 
grade of E-7, prior to which he had served under temporary appoint- 
ments effected under act of July 24, 1941 as chief machinist, W-2, as 
well as ensign, is not entitled to retired pay computed on basis of 
greater pay of chief warrant officer, W-2, notwithstanding 1941 act 
saved to member while serving on active duty as ensign pay and allow- 
ances of chief warrant officer, W-2, act restricting payment of retired 
pay to highest temporary grade held prior to retirement, and member 
having been retired in temporary grade of ensign is not entitled to 
retired pay computed on basis of greater pay of lower intermediate 
temporary grade in which he served 
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Retired—Continued 
Advancement on retired list—Continued 
Reduction in pay effect 
When member of uniformed services receives lesser rate of retired pay 
in recomputation of retired pay, in accordance with 10 U.S.C. 3992, upon 
advancement to warrant officer, W-1, on retired list after completion of 
30 years of service, pursuant to 10 U.S.C. 3964, than that established 
under 10 U.S.C. 3991 when originally retired under authority of 10 
U.S.C. 3914 and 3961 in grade of sergeant E-9, member should have been 
consulted before advanced on retired list, sec. 3964 not imposing absolute 
requirement for advancement, and neither most favorable payment 
formula authorized by sec. 3991, nor any other provision of law saving 
to member right to continue receiving retired pay under original en- 
titlement ; therefore, action of advancement may be rescinded on basis 
of statement by member that it was contrary to his wishes 
Age qualification. (See Pay, retired effective date, age qualification) 
Annuity elections for dependents 
Annulment of widow’s remarriage 
Monthly payments of annuity to widow of retired officer of uni- 
formed services under Retired Serviceman’s Family Protection Plan 
which were terminated upon remarriage may be reinstated, purported 
“marriage”, although voidable only, having been annulled by court 
decree from its inception upon proof of fraud, and no annuity payments 
having been made to any children during interim period, monthly 
annuity payments may be reinstated from beginning of month in which 
separation of parties occurred, but not for any earlier period 
Beneficiary eligibility 
Divorced child 
Monthly survivorship annuity payments elected by Army officer re- 
tired prior to Nov. 1, 1953, effective date of Uniformed Services Con- 
tingency Option Act of 1953, redesignated Retired Serviceman’s Family 
Protection Plan, for daughter then 51 years of age, incapable of self- 
support because of mental condition existing prior to reaching age of 
18, and who was divorced in 1925, may be paid to daughter, term 
“unmarried” child as employed in 10 U.S.C. 1435(2)(A) meaning not 
having husband or wife at time of service member’s retirement on Nov. 1, 
1958, and without regard to prior marriage, and record establishing 
daughter of deceased officer was unmarried child on Nov. 1, 1953 within 
purview of 10 U.S.C. 1435(2) (A), incapable of self-support pursuant to 
10 U.S.C. 1435(2)(B), she is entitled to receive annuity payments as 
eligible beneficiary 
Incompetents 
{ncompetent son of retired member of uniformed services whose mental 
condition existed long before his 18th birthday and who, while working 
as laborer in firm where his father is vice president, earned sufficient 
sum to support himself during period of employment is not required, by 
reason of such employment in father’s firm under tempered conditions, 
to be considered as capable of self-support, and, therefore, son may be 
considered eligible beneficiary entitled after his father’s death to annuity 
elected on his behalf under Serviceman’s Family Protection Plan, 10 
U.S.C. 1331, et seq 
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Annuity elections for dependents—Continued 

Beneficiary eligibility—Continued 
Incompetents—Continued 

Whether child of member of uniformed services over 18 years of age 
is capable or incapable of self-support for purposes of eligibility as bene- 
ficiary under Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1435(2) (B), is for determination from all facts in particular case but 
after child over 18 years has been determined to be incapable of self- 
support evidence warranting conclusion that child is capable of sustain- 
ing earning capacity sufficient for his own personal needs is sufficient 
to remove child from category of one incapable of self-support 

For purposes of Retired Serviceman’s Family Protection Plan, 10 
U.S.C. 1331, et seg., members of uniformed services who have mentally 
incompetent children over age of 18, should be required to make reports 
of continued incapacitation of dependent for reason that when child be- 
comes self-supporting eligibility as beneficiary ceases and no further 
deductions from members’ retired pay would be proper 

Reinstatement of incompetent child of member of uniformed services 
as eligible beneficiary under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1331, et seq., if mental defect or physical disability 
reoccurs after termination of benefits either before or after death 
of retired member may not be made in absence of any provision therefor 
in Retired Serviceman’s Family Protection Plan 

Evidence 

Notwithstanding administrative failure to follow procedure pre 
scribed by Naval Personnel Instructions 1750.1D in establishing election 
of survivor annuity benefits under Retired Serviceman’s Family Protec- 
tion Plan (10 U.S.C. 1431) upon transfer of officer to Naval Fleet Reserve, 
and improper return of original election form to officer at time of trans- 
fer, and that only a copy of election form and certified birth certificates 
were furnished Family Allowance Activity, valid and timely election 
resulted, Family Protection Plan requiring no particular manner in which 
to submit survivorship annuity, failure to comply with administrative 
requirements is viewed as though completed election form had passed 
into possession of appropriate Navy officials prior to officer’s transfer 
to Fleet Reserve, and evidence indicating officer’s intent to make election 
is sufficient to establish timely and valid election was made by him before 
completing 18 years of service 

Copy of election form submitted as evidence of participation in Retired 
Serviceman’s Family Protection Plan bearing signature of Air Force offi- 
cer duly witnessed but not completed by personnel officer to show date 
and place of receipt as required by AFR 34-63, dated Nov. 13, 1957, is 
ineffective to create valid election under plan, lacking evidence that orig- 
inal or any copy of form was “delivered te the appropriate service offi- 
cials” in accordance with regulation requirement, and although use of 
secondary evidence is not barred when primary evidence is not available 
due to its inadvertent loss or destruction, determination of validity of 
election on basis of secondary evidence depends upon degree of certainty 
of evidence to establish necessary facts, and as determination cannot be 
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Retired—Continued 
Annuity elections for dependents—Continued 
Evidence—Continued 
made from information furnished that officer made valid election under 
plan, deductions from retired pay for annuity may not be authorized___ 
Incompetents 
Payment to State institutions 
Annuity payments under Retired Serviceman’s Family Protection 
Plan, 10 U.S.C. 1431-1446, withheld from unremarried widow incapable 
of endorsing checks and managing own affairs, patient in State hospital 
for whom no committee was appointed, and those subsequently becoming 
due, may be forwarded to hospital director, pursuant to State statute 
requiring official to obtain certificate of authority and imposing limi- 
tation on total amount that may be received on widow’s behalf, and 
checks that issue may be endorsed and cashed by director, and proceeds 
placed to her credit without accounting being made to Govt. as to use of 


Marital status 

Mexican divorce obtained by member of Fleet Reserve, resident of New 
York State, who had elected reduced retainer pay to provide annuity 
benefits for wife and children under Retired Serviceman’s Family Pro- 
tection Plan (10 U.S.C. Ch. 73), was in nature of “ex-parte” divorce that 
is not recognized by State, wife of member, also resident of New York 
State, not having made appearance in divorce action, or consented to 
divorce, and Mexican divorce granted member not having effected legal 
and valid termination of marital status, even though public policy of 
State recognizes divorce decrees of foreign countries when parties to 
divorce make appearance stoppage of retainer pay deductions is not 
required after youngest child of member reaches 18 years of age and 
becomes ineligible under Plan, but wife’s future entitlement to annuity 
payments should she survive member, a hypothetical question, may not 
be considered at this time 

Deductions from retired pay of officer of uniformed services who 
elected to provide annuity under authority of Retired Serviceman’s 
Family Protection Plan (10 U.S.C. Ch. 73), for wife whose first mar- 
riage performed in Mexico was dissolved there by “‘mail-order” divorce, 
neither party to marriage being resident or domiciled in Mexico at time 
of marriage or divorce, should be continued, notwithstanding uncer- 
tainty cast on second marriage by “mail-order” decree of divorce—a 
matter to be resolved by courts—in view of presumption, based on public 
policy, in favor of validity of second or last marriage, thereby favoring 
legitimacy of offsprings of marriage, presumption strengthened by fact 
that second marriage performed in 1936 continued unbroken and un- 
challenged 

Termination 
Children reaching eighteen years of age 

When youngest child of retired Navy officer who elected to receive re- 
duced retired pay to provide survivorship annuities for sons reached age 
of 18, on June 1, 1964, officer no longer had eligible beneficiary under 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1436, and 
deduction is required to be made from retired pay for month of June, 
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Retired—Continued 
Annuity elections for dependents—Continued 
Termination—Continued 
Children reaching eighteen years of age—Continued 
eligibility of youngest son to receive annuity pursuant to sec. 1435 hav- 
ing terminated instant before commencement of eighteenth birthday on 
June 1, 1964, in absence of showing of incapability of self-support, and 
sec. 1484(c) not contemplating deduction of retired pay for particular 
month if all eligible beneficiaries had ceased to exist before that month 
II scans cisco Sie ees tetas ik minis dead all a ne na rer acs as dae 
Reinstatement upon annulment of widow’s remarriage. (See Pay, 
retired, annuity elections for dependents, annulment of widow’s 
remarriage) 
Temporary disability retired list 
Regular officer of uniformed services on temporary disability retired 
list who does not receive reappointment to active list until sometime 
after he has been found physically fit for duty and returned to active 
duty as retired officer has right to retired pay terminated when he is 
found fit for service and returned to active duty, even though retired 
status does not terminate until date of reappointment to active list, and, 
therefore, member who had been receiving reduced retired pay to cover 
dependent annuity election under Retired Serviceman’s Family Pro- 
tection Plan is not required under 10 U.S.C. 1438 to make deposits for 
cost of annuity for period after disability retired pay is terminated_~._-- 
Validity 
Notwithstanding administrative failure to follow procedure prescribed 
by Naval Personnel Instructions 1750.1D in establishing election of sur- 
vivor annuity benefits under Retired Serviceman’s Family Protection 
Plan (10 U.S.C. 1431) upon transfer of officer to Naval Fleet Reserve, 
and improper return of original election form to officer at time of trans- 
fer, and that only a copy of election form and certified birth certificates 
were furnished Family Allowance Activity, valid and timely election 
resulted, Family Protection Plan requiring no particular manner in 
which to submit survivorship annuity, failure to comply with ad- 
ministrative requirements is viewed as though completed election form 
had passed into possession of appropriate Navy officials prior to officer’s 
transfer to Meet Reserve, and evidence indicating officer’s intent to make 
election is sufficient to establish timely and valid election was made by 
him before completing 18 years of service__....._..__..-____--------- 
Copy of election form submitted as evidence of participation in Retired 
Serviceman’s Family Protection Plan bearing signature of Air Force 
officer duly witnessed but not completed by personne! officer to show date 
and place of receipt as required by AFR 34-63, dated Nov. 13, 1957, 
is ineffective to create valid election under plan, lacking evidence that 
original or any copy of form was “delivered to the appropriate service 
officials” in accordance with regulation requirement, and although use of 
secondary evidence is not barred when primary evidence is not available 
due to its inadvertent loss or destruction, determination of validity of 
election on basis of secondary evidence depends upon degree of certainty 
of evidence to establish necessary facts, and as determination cannot be 
made from information furnished that officer made valid election under 
plan, deductions from retired pay for annuity may not be authorized____ 
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Award in divorce action 

Court order issued at time of divorce of Army officer and wife direct- 
ing that portion of retirement or pension rights accruing from U.S. 
Govt. be forwarded each month to wife is not binding on U.S. in view of 
fact that Govt. was not party to suit, and retired pay determined to 
be due officer from Dept. of Army under provisions of 10 U.S.C. Ch. 61 
is not subject to attachment or garnishment proceedings issued on behalf 
of former wife in divorce action, nor do Army regulations permit allot- 
ment of retired pay for alimony purposes, and record not establishing 
U.S. is indebted to former wife of officer as result of court action, retired 
pay due him may not be paid directly to her______-__------------------ 86 

Certificates of existence 

Requirement to obtain reports of existence prior to release of retired 
pay checks, when checks are made payable to third party for member 
who is mentally incompetent, sent to foreign address, or mailed to third 
person for negotiation under power of attorney, resulting in delayed 
release of checks, disruption of mechanized operations, and increased 
expenses, procedure may be simplified and reports of existence obtained 
on “one month behind basis”, advantage to be gained in permitting checks 
to be mailed at end of each month, followed by receipt of report verifying 
retired member’s existence, outweighing possible risk of one month’s 
Creme C6 SONNE DOE vsiks ots te ecncmidteincaana 208 

Disability 

Discharge effect 

Navy member whose discharge for convenience of Govt. upon expira- 
tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for his 
discharge continued to have status on temporary disability retired list, 
notwithstanding discontinuance of retired pay following purported dis- 
charge, until terminated pursuant to retroactive orders transferring him, 
effective at close of 5-year period from temporary disability retired list 
to permanent retired list, and it follows member is entitled to disability 
retired pay on and after transfer to permanent disability retired list... 249 

Effective date 

Members of uniformed services who, pursuant to transfer approved 
prior to Sept. 1, 1964—effective date for new rates of active duty pay for 
members of uniformed services prescribed by act of Aug. 12, 1964, 37 
U.S.C. 208(a)—are retired for disability or transferred to Temporary 
Disability Retired List at any time during Aug. 1964, are regarded as 
being retired on date retirement was approved rather than on date Uni- 
form Retirement Date Act, 5 U.S.C. 47a, made retirement effective, and, 
therefore, such members, who have retired pay computed under 10 U.S.C. 
1401, are entitled to retired pay on basis of rates in Uniformed Services 
Pay Act of 1963 rather than rates in 1964 act_____-_--__-_--__-_------ 373 

Age or service retirements 

Officers who are retired under provisions of law such as are contained 
in 10 U.S.C. 6398, which require retirement on first day of month follow- 
ing month in which they reach prescribed age or complete required 
amount of service, and who were retired effective Sept. 1, 1964, are sub-- 
ject to Uniform Retirement Date Act, 5 U.S.C. 47a, and, therefore, their 
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Disability—Continued 

Effective date—Continued 
Age or service retirements—Continued 
retired pay is for computation on rates of pay prescribed in Uniformed 
Services Pay Act of 1963, rather than on rates prescribed in act of Aug. 
12, 1964, effective Sept. 1, 1964 
Election effect 

Navy or Marine Corps officer holding permanent appointment in grade 
of warrant officer, W-1 or above, who completed 30 or more years of 
service prior to Aug. 1964 and requested retirement under 10 U.S.C. 6822, 
effective Sept. 1, 1964—date for new rates of active duty pay for mem- 
bers of uniformed services prescribed by act of Aug. 12, 1964, 37 U.S.C. 
203 (a)—is not subject to Uniform Retirement Date Act, 5 U.S.C. 47a, by 
reason of fact that retirement date is fixed at election of officer, and, 
therefore, such members may have retired pay computed on basis of rates 
iy. FOR RD CE sii ose edhe cc ncewntcdenqnndenqusbieasidemecssese 

Navy and Marine Corps officers who are retired under 10 U.S.C. 6823 
effective Sept. 1, 1964, upon completion of 20 or more years of active serv- 
ice after July 31, 1964, are subject to Uniform Retirement Date Act, 
5 U.S.C. 47a, and are required to have retired pay computed on basis of 
rates in Uniformed Services Pay Act of 1963, but such officers who have 
completed 20 years of service prior to Aug. 1964, and are retired under 
10 U.S.C. 6323, effective Sept. 1, 1964, are regarded as having retirement 
date fixed by election so that they may have retired pay computed on 
basis of rates in act of Aug. 12, 1964, 37 U.S.C. 203(a). Modified by 44 


Enlisted service 
Army and Air Force enlisted members who, although eligible for re- 
tirement under 10 U.S.C. 3914 and 8914, by reason of completion of years 
of service prior to Aug. 1964 are retained on active duty through end of 
month before date of retirement—Sept. 1, 1964—are regarded as being 
retired on Sept. 1, 1964, under military pay act of May 20, 1958, which 
permitted counting of time for longevity up to actual date of retirement 
with corresponding right to have retired pay computed at rate applicable 
on date of retirement and, therefore, such enlisted members may have 
retired pay computed on rates in 1964 pay act 
Fleet reservists 
Since Navy and Marine Corps members who were transferred effective 
Sept. 1, 1964, to Fleet Reserve or leet Marine Corps Reserve under 10 
U.S.C. 6330, which requires retainer pay to be computed on rates “re- 
ceived at time of transfer,” could not have lawfully “received” pay before 
Sept. 1, 1964, under act of Aug. 12, 1964, 37 U.S.C. 208(a), which pre 
scribed new active duty rates effective Sept. 1, 1964, such members must 
have retainer pay computed on basis of rates in Uniformed Services Pay 
a aliitteihc taints tidin scien mniiciatiiicte dada dee ae oad xia 
Election of retired pay 
Active duty without pay 
When member of Reserve component of uniformed services who is 
receiving disability compensation by reason of prior military service is 
ordered, pursuant to 10 U.S.C. 683(a), to perform training or other duty 
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Active duty without pay—Continued 
without pay, he is entitled to transportation, and quarters and subsist- 
ence benefits prescribed by 37 U.S.C. 1002(b) in addition to his disability 
retirement, requirement of 10 U.S.C. 684(a) that members elect either 
payments incident to earlier military duty, or pay and allowances au- 
thorized by law—‘‘compensation” that includes travel or other expenses, 
and subsistence and quarters—for current active duty, not being for 
application, allowances for travel to and from training station, and sub- 
sistence and quarters benefits authorized under 37 U.S.C. 1002(b) for 
reservists ordered to duty without pay not constituting either pay or 
allowances, and as they are not “compensation” within meaning of 10 
U.S.C. 684(a), reservist is entitled to both disability retirement and 37 
Sr Se IIR. oo noid ie eee es 613 

Finality 

Election executed by officer of uniformed services pursuant to 10 U.S.C. 
1401, upon transfer to permanent disability list under 10 U.S.C. 1201 and 
1372, to receive retired pay on basis of percentage of disability rather 
than years of service is valid election that may not be changed to recom- 
pute officer’s retired pay on basis of new election of years of service 
formula, for although 10 U.S.C. 1401, and provisions of Career Compen- 
sation Act which it codifies (do not make election irrevocable, statutory 
authority for making election of retired pay does not vest in member 
right to vacillate between alternative methods of computation offered, 
choosing first one method then other; therefore, officer having been pro- 
perly advised of retired pay rights under each alternative available to 
him at time election was made, choice to receive retired pay on basis of 
permanent disability is valid election that is not subject to change___~_- 488 

Restrictions 

Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Retired 
Reserve with over 30 years of service under 10 U.S.C. 1333 and continued 
on active duty under temporary appointment in same grade until meeting 
age requirement of sec. 1331, when he was retired for physical disability 
pursuant to secs. 1201 and 1372, is not entitled to increased retired pay 
under Formula 3, 10 U.S.C. 1401, based on sec. 1333 service credits, not- 
withstanding officer was credited with active service performed after 
transfer to Retired Reserve in accordance with sec. 1208(b), sec. 
1331(a) (4) imposing additional requirement to age and service of not 
being entitled to retired pay “under any other provision of law”, and 
officer retired for physical disability is restricted to computation of re- 
tired pay to Formulas 1 or 2 of sec. 1401, based on percentage of 
NII lutein crite ananassae nsapla ges bce wancoancs beghaenanoneeneebinn 124 

Erroneous placement on temporary retired list, etc. 

Where officer under temporary appointment pursuant to joint resolu- 
tion of Sept. 22, 1941, that expired Mar. 21, 1953, held no commission from 
Apr. 1, 1953, date appointment in Officers’ Reserve Corps, pursuant to sec. 
37, National Defense Act, was terminated by E.O. No. 10397, and Jan. 28, 
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Retired—Continued 
Disability—Continued 
Erroneous placement on temporary retired list, etc.—Continued 
1954, date he accepted indefinite appointment as Army reservist, no legal 
basis existed for his placement on temporary disability retired list on 
Aug. 31, 1953, and subsequent permanent retirement with entitlement to 
retired pay benefits, and payments made are for recovery, sec. 402(b), 
Career Compensation Act of 1949, only authorizing placement on tem- 
porary disability list “while entitled to receive basic pay”, and officer 
retained through oversight after commission expired is de facto officer 
and is not within purview of sec. 241, Armed Forces Reserve Act of 1952, 
providing pay and allowances for reservists continued on active duty after 
expiration of term of office 
Re-retirement 
Election requirement 
General rule 
Retired Navy member who did not elect disability retired pay under 
sec. 411 of Career Compensation Act of 1949, within 5-year period for such 
elections by members found physically disabled at time of release from 
active duty after retirement, but who is shown to have received payroll 
computing form indicating that his taxable retired pay was based on 
nondisability retirement may have payroll information regarded as of 
such character as to mislead member into inaction respecting election 
similar to rule in Akol, et al. v. U.S., Ct. Cl. No. 564-57, decided May 15, 
1964, and, therefore, increased retired pay claim submitted on behalf of 
widow of deceased member on June 12, 1959, will be considered election, 
within reasonable time after misinformation, for benefits under sec. 402 


of act and adjustment in retired pay will be made upon receipt of per- 
centage of disability determination from Department of Navy 
Temporary retired list 


Termination of status 
Navy member whose discharge for convenience of Govt. upon expira- 


tion of 5 years on temporary disability retired list under 10 U.S.C. 
1210(h) was accomplished subsequent to cancellation of authority for 
his discharge continued to have status on temporary disability retired 
list, notwithstanding discontinuance of retired pay following purported 
discharge, until terminated pursuant to retroactive orders transferring 
him, effective at close of 5-year period from temporary disability retired 
list to permanent retired list, and it follows member is entitled to dis- 


ability retired pay on and after transfer to permanent disability retired 
Nil aati aan alan iain 
Effective date 
Age qualification 
Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 


under 10 U.S.C. 1381, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 
1963 to receive retired pay beginning Mar. 1, 1963, computed on basic pay 
of his grade, including credit for all periods during which he held mem- 
bership in Reserve component, multiplied by years of authorized active 


Page 


190 


249 
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PAY—Continued Page 
Retired—Continued 
Effective date—Continued 
Age qualification—Continued 
Reserve service as provided in sec. 1331, but excluding unauthorized 
service, regarded as de facto service, in Ready Reserve, assignment officer 
received on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 
1955, prescribing 52 years of age, in absence of waiver, as maximum 
age-in-grade for appointment of lieutenant colonel under Armed Forces 
Reserve Act of 1952; however, officer may retain pay benefits received 
in de facto status 
Erroneous 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line 
of duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 
service and is again retired on May 1, 1964, member may retain pay- 
ments received for period July 1, 1960, through Jan. 31, 1964, de facto 
rule that person discharging duties of office under color of authority is 
entitled to retain payments received in good faith also applying to re- 
tired status ; however, while de facto doctrine permits member to retain 
retired pay received by him in good faith, it provides no basis for pay- 
ment to him of retired pay for period Feb. 1 through 9, 1964__-.-_-__- 258 
First of month following application 
Exceptions 
Officers of uniformed services who are retired under 10 U.S.C. 6323(a), 
which provides that retirements after more than 20 years of active serv- 
ice may take effect on first day of any month designated by President 
are not subject to restrictive provisions of Uniform Retirement Date 
Act, 5 U.S.C. 47a, which require retirements to take effect on first day of 
month following month in which retirement would otherwise be effective, 
and, therefore, officers retired under 10 U.S.C. 6323(a) effective Apr. 1, 
1963, are entitled to have their retired pay computed on basis of rates 
prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all officers 
retired under 10 U.S.C. 6323(a) effective Sept. 1, 1964, are entitled to 
have their retired pay computed on basis of rates prescribed in 1964 
pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they completed 
minimum eligibility requirements for retirement. 43 Comp. Gen. 425; 
Oe Oe lai tttn nics cman ncadagndinintiindnmmmesicd 584 
Rate under 1963 or 1964 pay acts 


Army and Air Force officers 


Army and Air Force officers who are involuntarily retired effective 
Sept. 1, 1964—date for new rates of active duty pay for members of 
uniformed services prescribed by act of Aug. 12, 1964, 37 U.S.C. 203(a)— 
and who are entitled to retired pay under formula A of 10 U.S.C. 3991 and 


8991 are to be treated for retired pay computation in same manner as 


naval officers involuntarily retired, who by reason of elimination in 1968 


pay act of principle of automatic recomputation of retired pay, are sub- 
ject to Uniform Retirement Date Act, 5 U.S.C. 47a, requiring retired 
pay to be computed on rate of basic pay on date officers would have been 
retired but for uniform act, and, therefore, such Army and Air Force 


officers are not entitled to have retired pay computed on rates in 1964 pay 
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PAY—Continued 
Retired—Continued 

Effective date—Continued 

Rate under 1963 or 1964 pay acts—Continued 
Army and Air Force officers—Continued 

act but must have it computed on rates in Uniformed Services Pay 
Sd abi eiekcdd cohen ckenktiesad atinisdiine 

Under Uniform Retirement Date Act, 5 U.S.C. 47a, retired pay of Army 
and Air Force officers who were retired on Sept. 1, 1964—effective date 
for new rates of active duty pay for members of uniformed services 
prescribed by act of Aug. 12, 1964, 37 U.S.C. 208(a)—and who have re- 
tired pay computed under formula B of 10 U.S.C. 3991 and 8991 must, 
if they qualified for retirement by completion of 20, 30 or 40 years of 
service after July 1964, have retired pay computed on rates prescribed 
in Uniformed Services Pay Act of 1963 rather than higher rates in 1964 

Fleet reservists 

Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1,.1964; are limited under 10 U.S.C. 
6330, which provides for computation of retainer pay on basis of basic 
pay received, at time of transfer, to rates of pay in 1963 pay act but mem- 
bers who, incident to such transfers, last received active duty pay on 
Sept .1, 1964, are not regarded as becoming members of Fleet Reserve or 
Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is for 
computation on basis of 1964 pay act which rates were effective on Sept. 
Retirement directed by President 

Officers of uniformed services who are retired under 10 U.S.C. 6823(a), 
which provides that retirements after more than 20 years of active serv- 
ice may take effect on first day of any month designated by President 
are not subject to restrictive provisions of Uniform Retirement Date 
Act, 5 U.S.C. 47a, which require retirements to take effect on first day 
of month following month in which retirement would otherwise be effec- 
tive, and, therefore, officers retired under 10 U.S.C. 6323(a) effective 
Apr. 1, 1963, are entitled to have their retired pay computed on basis of 
rates prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all 
officers retired under 10 U.S.C. 6323(a) effective Sept. 1, 1964, are en- 
titled to have their retired pay computed on basis of rates prescribed in 
1964 pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they com- 
pleted minimum eligibility requirements for retirement. 43 Comp. Gen. 
io atc nerccicuenkaiininpinindne ied cednn mame ou 

Election of pay computation method 

Most favorable formula 
Restrictions 

Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Re- 
tired Reserve with over 30 years of service under 10 U.S.C. 1333 and 
continued on active duty under temporary appointment in same grade 
until meeting age requirement of sec. 1331, when he was retired for 
physical disability pursuant to secs. 1201 and 1372, is not entitled to 
increased retired pay under Formula 3, 10 U.S.C. 1401, based on sec. 


Page 
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Retired—Continued 
Election of pay computation method—Continued 
Most favorable formula—Continued 
Restrictions—Continued 
1333 service credits, notwithstanding officer was credited with active 
service performed after transfer to Retired Reserve in accordance with 
sec. 1208(b), sec. 1331(a) (4) imposing additional requirement to age 
and service of not being entitled to retired pay “under any other pro- 
vision of law,” and officer retired for physical disability is restricted to 
computation of retired pay to Formulas 1 or 2 of sec. 1401, based on 
DORI G0 GI ities dd tineicctttanmniieniindés 124 
Fleet reservists 
Foreign government employment. (See Military Personnel, accept- 
ance of foreign presents, emoluments, etc., foreign government 
employment, fleet reservists) 
Increases under 1963 or 1964 acts 
Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1, 1964, are limited under 10 U.S.C. 
6330, which provides for computation of retainer pay on basis of basic 
pay received at time of transfer, to rates of pay in 1963 pay act but mem- 
bers who, incident to such transfers, last received active duty pay on 
Sept. 1, 1964, are not regarded as becoming members of Fleet Reserve 
or Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is 
for computation on basis of 1964 pay act which rates were effective on 


Service credits 
Training in a nonpay status 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve, pursuant to sec. 315, Naval 
Reserve Act of 1988 (34 U.S.C. 855n (1946 Ed.) ), meets “active service” 
requirements of sec. 511, Career Compensation Act of 1949 (37 U.S.C. 311 
(1958 Ed.)) for percentage multiple purposes in computing retired pay 
of Fleet reservist upon transfer to retired list in 1950, such training 
service in nonpay status may not be counted in determining member’s 
proper rate of basic pay under sec. 201, Career Compensation Act, as 
amended (37 U.S.C. 203), for use in computation of retired pay, credit 
for “full-time training duty” as “active duty” prior to act of Aug. 10, 
1956, 10 U.S.C. 101(22), being precluded pursuant to sec. 101, Armed 
Forces Reserve Act of 1952 (50 U.S.C. 901), which defines full-time 
duty in active military service as other than active duty for training____ 53 

Foreign citizenship effect 

Retired enlisted member of Regular component of Armed Forces who 
loses U.S. citizenship when he acquires citizenship in foreign country has 
taken voluntary action so inconsistent with his oath of allegiance to U.S. 
and status as member of Armed Forces as to warrant termination of his 
SOC DOR iireicccticncinaimdiaaimtnncctintctatennbdiainadaniieattia 51 

Member of Fleet Reserve who becomes citizen of foreign country, either 
after transfer to Fleet Reserve or transfer to retired list, is regarded as 
having taken voluntary action inconsistent with his oath of allegiance 
to U.S. to warrant termination of retainer or retired pay__....__-_____ 227 
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Retired—Continued 

Foreign employment 

Retired enlisted member of Coast Guard who receives salary in civilian 
position with State of Tasmania, Australia, is regarded as holding “office 
of profit and trust” under Federal Govt. after retirement as those terms 
are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibiting persons 
holding such offices from accepting emoluments from foreign state, so 
that, in absence of consent of Congress, acceptance by retired member 
of salary for employment with State of Tasmania, which is considered 
“foreign State,” comes within constitutional prohibition, and, although 
constitutional provision does not specify penalty for action contrary to 
prohibition, effect can be given by withholding from member’s retired pay 
amount equal to foreign salary received in violation of Constitution_._._.. 130 

Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay for 
membership and service in Fleet Reserve, Fleet reservist who accepts 
employment with foreign government, without consent of Congress, must 
be regarded as holding “office” within meaning of Art. I, sec. 9, cl. 8 
of U.S. Constitution, prohibiting persons holding “offices” from accepting 
emoluments from foreign state, and, therefore, acceptance of such em- 
ployment would affect member’s entitlement to receive retainer pay... 227 

Foreign residence effect 

Retired alien enlisted member of Regular component of armed serv- 
ices who resides in foreign country is not regarded as having lost citizen- 
ship by reason of such residence in foreign country and, therefore, mem- 
per may continues to receive retired PAF.nnnnnccncncncccccccccsesccs- 51 

Increases 

Under act of May 20, 1958 
Active duty after retirement 

Naval officer retired effective July 1, 1963, pursuant to 10 U.S.C. 
6323, with 20 years of service, who served 6 months on active duty after 
retirement may not have retired pay recomputed under 10 U.S.C. 
1402(a), as amended, on basis of 21 years of service, using rates of basic 
pay prescribed in sec. 2 of act of Oct. 2, 1963 (37 U.S.C. 203), officer not 
having met requirement of at least 2 years continuous service prescribed 
by sec. 5(1) of 1963 act for entitlement to recomputation of retired pay 
on basis of credit for active duty after retirement; therefore, officer 
not entitled to recomputation of retired pay at active duty pay rate 
current at time of release, computation of retired pay under 1963 act 
based on 20 years’ service for percentage multiple purposes, in accord- 
OD ET a 0 ic OE IO oi oie nd recticecidinnawntciccnns 74 

Enlisted service credits 

Army captain credited with over 14 years’ service as commissioned 
officer and over 4 years’ active service as enlisted member who was 
placed on temporary disability retired list effective Jan. 31, 1955 and 
effective Nov. 1, 1959 on Army of U.S. retired list is entitled as of Oct. 1, 
1963, effective date of Uniformed Services Pay Act of 1963 (10 U.S.C. 
1402 note), to receive retired pay based on special rates of basic pay 
established by act of May 20, 1958, for officers in grades O-1, O-2, and 
O-3 credited with over 4 years’ active enlisted service, sec. 5(c) (1) of 
1963 act operating in manner to provide that member like captain would 
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Enlisted service credits—Continued 
receive same retired pay to which fellow officer with same grade and 
length of service became entitled upon transfer to retired list in identical 
circumstances after June 1, 1958, effective date of May 20, 1958 act______ 336 
Uniformed Services Pay Act of 1963 
Generals, admirals, etc. 

Navy officer who, after service as Chief of Naval Operations, was re- 
leased and transferred to retired list in grade of admiral on Aug. 1, 
1963, under 10 U.S.C. 6322 and 5083, and then on Sept. 3, 1963, was ap- 
pointed Ambassador to Portugal in which position he did not receive re- 
tired pay, comes under sec. 5(d), Uniformed Services Pay Act of 1963, 
prescribing retired pay for persons who were entitled to retired pay on 
Sept. 30, 1963, and who had served as Chief of Naval Operations, and, 
therefore, not only are express provisions of sec. 5(d) authorizing 5 
percent increase in retired pay applicable by reason of officer’s retire- 
ment in Aug. 1963 while serving as Chief of Naval Operations but other 
provisions of 1963 act which would be favorable to officer, such as new 
basic rates prescribed for commissioned officers under sec. 5(a), may be 
applied in determining officer’s rate of retired pay_._..--------------- 710 

Admiral who was receiving retired pay immediately prior to 1963 
military pay act on percentage multiple less than 75 percent (72%) on 
basis of election under sec. 411 of Career Compensation Act of 1949, 
63 Stat. 823, to receive retired pay under years-of-service formula in that 
act rather than on 75 percent formula of disability retirement laws in 
effect prior to 1949 act, has abandoned his right to retired pay on 75 per- 
cent formula and is not entitled to have his retired pay recomputed under 
sec. 5(c) of 1968 military pay act, 77 Stat. 213, at 75 percent applicable 
at date of retirement on basic pay rates prescribed for admiral in 1958 
Oe ih a RRR Blea a eben 710 

Retired pay effective April 1, 1963 

Officers of uniformed services who are retired under 10 U.S.C. 6323(a), 
which provides that retirements after more than 20 years of active service 
may take effect on first day of any month designated by President are 
not subject to restrictive provisions of Uniform Retirement Date Act, 
5 U.S.C. 47a, which require retirements to take effect on first day of 
month following month in which retirement would otherwise be effec- 
tive, and, therefore, officers retired under 10 U.S.C. 6323(a) effective 
Apr. 1, 1963, are entitled to have their retired pay computed on basis of 
rates prescribed in 1963 pay act, Pub. L. 88-132, 77 Stat. 210, and all 
officers retired under 10 U.S.C. 6323(a) effective Sept. 1, 1964, are en- 
titled to have their retired pay computed on basis of rates prescribed in 
1964 pay act, Pub. L. 88-422, 78 Stat. 395, regardless of date they com- 
pleted minimum eligibility requirements for retirement. 43 Comp. Gen. 
Sa aN ak et Ba Biegler ene anceece ed 584 

Uniformed Services Pay Act of 1964 
Retired pay effective September 1, 1964 

Members of Navy and Marine Corps who, incident to transfer to Fleet 
Reserve or Fleet Marine Corps Reserve effective Sept. 1, 1964, received 
active duty pay for date prior to Sept. 1, 1964, are limited under 10 

794-032 O-66—63 
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Retired pay effective September 1, 1964—Continued 
U.S.C. 6330, which provides for computation of retainer pay on basis of 
basic pay received at time of transfer, to rates of pay in 1963 pay act but 
members who, incident to such transfers, last received active duty pay on 
Sept. 1, 1964, are not regarded as becoming members of Fleet Reserve or 
Fleet Marine Corps Reserve until Sept. 2, 1964, and retainer pay is for 
computation on basis of 1964 pay act which rates were effective on 
Sept. 1, 1964 
Methods of computation 
Service v. disability retirement basis 
Officer of armed services who prior to reaching 60 years of age and 
qualifying for retirement under 10 U.S.C. 1331 was transferred to Re- 
tired Reserve with over 30 years of service under 10 U.S.C. 1333 and 
continued on active duty under temporary appointment in same grade 
until meeting age requirement of sec. 1331, when he was retired for 
physical disability pursuant to secs. 1201 and 1372, is not entitled to 
increased retired pay under Formula 3, 10 U.S.C. 1401, based on sec. 1333 
service credits, notwithstanding officer was credited with active service 
performed after transfer to Retired Reserve in accordance with sec. 
1208(b), sec. 1831(a) (4) imposing additional requirement to age and 
service of not being entitled to retired pay “under any other provision 
of law”, and officer retired for physical disability is restricted to com- 
putation of retired pay to Formulas 1 or 2 of sec. 1401, based on percent- 
age of disability 
Reports of existence. (See Pay, retired, certificates of existence) 
Re-retirement 
Minimum service requirement 
Naval officer retired effective July 1, 1963, pursuant to 10 U.S.C. 6323, 
with 20 years of service, who served 6 months on active duty after retire- 
ment may not have retired pay recomputed under 10 U.S.C. 1402(a), 
as amended, on basis of 21 years of service, using rates of basic pay pre- 
scribed in sec. 2 of act of Oct. 2, 1963 (37 U.S.C. 208), officer not having 
met requirement of at least 2 years continuous service prescribed by 
sec. 5(1) of 1963 act for entitlement to recomputation of retired pay 
on basis of credit for active duty after retirement ; therefore, officer not 
entitled to recomputation of retired pay at active duty pay rate current 
at time of release, computation of retired pay under 1963 act based on 20 
years’ service for percentage multiple purposes, in accordance with sec. 
5(a) (1), is correct 
Reservists 
Age limitation on appointments 
Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 
under 10 U.S.C. 1331, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 1968 
to receive retired pay beginning Mar. 1, 1963, computed on basic pay of 
his grade, including credit for all periods during which he held member- 
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PAY—Continued 
Retired—Continued 
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Age limitation on appointments—Continued 
ship in Reserve component, multiplied by years of authorized active 
Reserve service as provided in sec. 1331, but excluding unauthorized 
service, regarded as de facto service, in Ready Reserve, assignment officer 
received on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 
1955, prescribing 52 years of age, in absence of waiver, as maximum 
age-in-grade for appointment of lieutenant colonel under Armed Forces 
Reserve Act of 1952; however, officer may retain pay benefits received 
in de facto status 
Revocation of erroneous orders 
Army enlisted member who, incident to revocation of retirement orders 
due to miscalculation of active service for retirement, had year of retire- 
ment excused as unavoidable absence when returned to active duty to 
qualify for retirement may not have excused period regarded as “absence 
without” or “over” leave under 37 U.S.C. 508(a), which are terms de- 
scribing situation in which absent member is obligated to return to active 
duty but is prevented by circumstance beyond his control or control of 
Govt. and member’s ineligibility for retirement does not change fact that 
he was not obligated to perform any active duty so that excuse of absence 
could make absence “active duty’, and, therefore, legality of crediting 
excused period as active duty for retirement qualification is too doubtful 
to permit payment of retired pay 
Service credits. (See Pay, service credits) 
Status of pay 
De facto rule 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line 
of duty, is recalled to active duty on Feb. 10, 1964 to complete 20 
years’ service and is again retired on May 1, 1964, member may retain 
payments received for period July 1, 1960, through Jan. 31, 196, 
de facto rule that person discharging duties of office under color of 
authority is entitled to retain payments received in good faith also apply- 
ing to retired status; however, while de facto doctrine permits member 
to retain retired pay received by him in good faith, it provides no basis 
for payment to him of retired pay for period Feb. 1 through 9, 1964 
Waiver for veterans benefits 
Withholding during ineligibility for benefits 
Hospitalized mentally incompetent retired member of uniformed 
services whose curator on his behalf elected in lieu of retired pay com- 
pensation from Veterans Admin. under 38 U.S.C. 3203, which requires 
withholding of such compensation for hospitalized incompetent veterans 
when their estate exceeds $1,500, until estate is reduced to $500, does not 
automatically become entitled to waived retired pay during periods 
when veteran’s estate exceeds limitation in absence of withdrawal of re- 
tired pay waiver because right to retired pay once waived does not ac- 
crue unless there is termination of right to compensation as distinguished 
from contingent withholding and, therefore, payment of retired pay 
waived in favor of compensation may not be made to curator on behalf of 
member for periods when compensation was withheld 
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Saved 
Foreign duty 
Nondesignated duty station transfers 
Enlisted member of uniformed services permanently assigned to non- 
designated overseas duty station on Sept. 30, 1963, day before effective 
date of Uniformed Services Pay Act of 1963, amending 37 U.S.C. 305 to 
eliminate payment of foreign service pay except in areas designated by 
regulation, who under savings clause of act, sec. 12(b), has foreign duty 
pay saved for remainder of assignment may continue to receive such pay 
upon transfer to another nondesignated overseas duty station, sec. 12(b) 
prescribing continuation of foreign duty pay during remaining period of 
assignment member had on Sept. 30, 1963, not limiting nondesignated 
place to one at which he was located on that date; therefore, tour of duty 
at another nondesignated place being merely continuation of overseas 
assignment, entitlement of enlisted member to foreign duty saved pay 
provided under ocr: 12(b) cOmtinGet..n.nnc nn nnceccct neues eonnescens 175 
Temporary promotions. (Sce Pay, promotions, temporary, saved pay) 
Service credits 
Absences due to misconduct, etc. 
Retired pay purposes 
Where Army sergeant erroneously placed on retired list July 1, 1960 
under 10 U.S.C. 3914, 20 years’ qualifying service for retirement and 
basic pay purposes including 93 days lost time for absences not in line of 
duty, is recalled to active duty on Feb. 10, 1964 to complete 20 years’ 
service and is again retired on May 1, 1964, member may retain pay- 
ments received for period July 1, 1960, through Jan. 31, 1964, de facto 
rule that person discharging duties of office under color of authority is 
entitled to retain payments received in good faith also applying to re- 
tired status ; however, while de facto doctrine permits member to retain 
retired pay received by him in good faith, it provides no basis for pay- 
ment to him of retired pay for period Feb. 1 through 9, 1964__.-_-_-_-_-_ 258 
Active duty after retirement 
Creditability of service prior to retirement 
Naval officer who at time he is placed on retired list and retained on 
active duty has served more than 2 years in grade of rear admiral of 
lower half may not have 2 years of active duty performed prior to retire- 
ment regarded as qualifying service for active duty pay or subseqnent 
retired pay of upper half under 37 U.S.C. 202(e) and 10 U.S.C. 6487, 
which require that 2 years of qualifying service be performed after 
rather than prior to retirement and, therefore, if officer is retained on 
active duty for 2 years after placement on retired list he will be entitled 
to pay and allowances and subsequent retired pay for rear admiral upper 
Us aii ica a i hla a had dade Ms cca tas lec aig mites bi 93 
Active duty after termination of military status 
Active military duty performed in good faith in de facto status that is 
not prohibited by law is creditable service for basic and retired pay pur- 
poses and for determining retirement eligibility in all cases similar to 
that of Air Force officer who having been inadvertently retained on active 
duty for approximately 6 months after he should have been released from 
temporary appointment he held under sec. 515(c) of Officer Personnel 
Act of 1947, when underlying Reserve appointment on which temporary 
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Active duty after termination of military status—Continued 
appointment was based was terminated is considered to have rendered 
service not prohibited by law in good faith and in de facto status and, 
therefore, entitled to count service performed after expiration of com- 
mission in computing cumulative years of service for active duty pay 
and retired pay purposes, and for determining eligibility to be retired 
with pay under laws authorizing retirement for length of service 

Constructive 

Active duty requirement 

Army Air Reserve commissioned nurses who on basis of letters of 
appointment erroneously showing credit for “years of service in an 
active status” received basic pay of first lieutenant (0-2) with over 4 
years of service are not entitled to retain difference between basic pay 
received and that of first lieutenant (0-2) with no years of service, not- 
withstanding overpayments were accepted in good faith, 10 U.S.C. 3353 
authorizing credit upon appointment with service performed in active 
status that reflects combined years of experience and education, and such 
other qualifications as Sec. of Army may prescribe by regulation, having 
no application to cumulative years of service for basic pay purposes, 37 
U.S.C. 205 prescribing that only active Federal service may be counted 
for purpose of computing basic pay of member of uniformed, services, and 
officers not entitled to constructive credit for experience and education 
are indebted for overpayments received 

Enlisted service 

Additional credit by court order 

Fact that Court of Claims order increasing amount of retired pay 
awarded plaintiff for period Nov. 1, 1953 to Sept. 30, 1963 in 159 Ct. Cl. 80 
on basis of 30 years’ creditable service for period commencing Aug. 29, 
1960, which had been computed pursuant to 10 U.S.C. 1402(a) on rates of 
monthly basic pay in effect on May 31, 1958, for enlisted pay grade E-7 
with over 22 but not over 26 years of creditable cumulative service, was 
based on trial commissioner’s report rather than on its own independent 
judicial determination of legal merits does not detract from force and 
effect of action and rule of estoppel by judgment applies in computation 
of plaintiff's retired pay subsequent to Sept. 30, 1963, adoption of com- 
missioner’s report by court having been authorized by Rule 66 of Court 
of Claims, revised Apr. 1, 1964, action of court constitutes judgment on 


Acceptance of Courts of Claims judgment order to recompute amount 
of retired pay awarded plaintiff (159 Ct. Cl. 80) on basis of additional 
creditable service not constituting basis for “admission of liability” by 
Dept. of Justice in any other similar case, and order not containing 
explanation of why court ordered retired pay computed on basis of 20 
years’ creditable service rather than 22 but not over 26 years under 10 
U.S.C. 1402(a) for enlisted pay grade E-7, judgment order should not 
be used as precedent in computation of retired pay in other similar cases_ 

Increases under act of May 20, 1958. (See Pay, retired, increases, 
under act of May 20, 1958, enlisted service credit) 

Fleet reservists. (See Pay, retired, fleet reservists, service credits) 
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Service credits—Continued 
Inactive time 
On retired list 
Retired pay increase purposes 
Officer of uniformed services who at time of re-retirement on Oct. 15, 
1946 for disability resulting from battle wounds is receiving active duty 
pay of lieutenant colonel, fifth pay period, with over 27 but less than 30 
years’ creditable service, although entitled while in inactive status on 
retired list to longevity increase pursuant to act of Mar. 2, 1903, upon 
completion of 30 years of service on Aug. 14, 1947, is not entitled to re- 
computation of retired pay on basis of sixth pay period, Pay Readjust- 
ment Act of 1942, authorizing increases in "longevity pay” and “pay 
periods” only for “active duty performed since retirement,’ with sole 
exception prescribed in 1903 law, which permits officers retired on 
account of battle wounds to receive increases in longevity pay while 
in inactive status on retired list, and officer only entitled under 1903 act 
to increase in longevity pay as lieutenant colonel of fifth pay period was 
overpaid when advanced to sixth pay period___...----_--=--------~--- 
Public Health Service 
Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer in 
establishing eligibility for retirement under 10 U.S.C. 6323, none of statu- 
tory provisions defining term “armed forces” referring to Public Health 
Service or Reserve Corps of Public Health Service as constituting part 
of Armed Forces, in event officer becomes otherwise eligible for retire- 
ment and is retired pursuant to 10 U.S.C. 6323, in computation of retired 
pay under 10 U.S.C. 6323(e), his commissioned service in Reserve Corps 
of Public Health Service may be included in determining service multi- 
plier factor prescribed in 10 U.S.C. 6823(e) by virtue of 10 U.S.C. 
1405(3), officer having been entitled prior to effective date of sec. 1405 
to be credited with such service in computation of basic pay___--------- 
Reserves 
Age limitation on appointments 
Lieutenant colonel of Air Force who upon completion of 20 years of 
service and placement on Reserve retired list as eligible for retired pay 
under 10 U.S.C. 1331, except for attainment of 60 years of age, alleges 
and proves correct date of birth as Feb. 3, 1903, instead of 1907 as estab- 
lished in records, is entitled on basis of reaching age of 60 on Feb. 3, 19638 
to receive retired pay beginning Mar. 1, 1968, computed on basic pay of 
his grade, including credit for all periods during which he held member- 
ship in Reserve component, multiplied by years of authorized active Re- 
serve service as provided in sec 1331, but excluding unauthorized service, 
regarded as de facto service, in Ready Reserve, assignment officer re- 
ceived on basis of erroneous date of birth, AFR 45-5, dated Apr. 21, 1955, 
prescribing 52 years of age, in absence of waiver, as maximum age-in- 
grade for appointment of lieutenant colonel under Armed Forces Reserve 
Act of 1952 ; however, officer may retain pay benefits received in de facto 
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PAY—Continued 

Service credits—Continued 

Reserves—Continued 

Regular Army Reserve 

Fact that Regular Army Reserve is not listed among organizations in 
sec. 306(c) Army and Air Force Vitalization and Retirement Rehabili- 
tation Act of 1948, for creditable service for retirement under title III 
of 1948 act, service in Regular Army Reserve after June 30, 1949, may not 
be credited for purpose of qualifying members of uniformed services for 
title III retired pay under sec. 302(b) of 1948 act 

Service prior to July 1, 1949, in Regular Army Reserve, which is not 
one of organizations included nor excluded for creditable service pur- 
poses in subsec. (c) or (e) of sec. 306, Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, as amended, for qualifying 
members of uniformed services for retired pay under 10 U.S.C. 1331- 
1337, may be credited as Reserve service for eligibility for retirement pay 
under title III of 1948 act in view of congressional intent which indi- 
cates that phrase “each year of service as a member of a reserve com- 
ponent prior to July 1, 1949,” in sec. 302(c) was not intended to be 
limited or restricted to organizations listed in subsec. 306(c) 

Temporary disability retired list 

Chief warrant officer retired under 10 U.S.C. 1298, effective Nov. 30, 
1961, after having been on temporary disability retired list for approxi- 
mately 3 years until found physically fit and recalled to active duty may 
be credited for period of inactive status on temporary disability retired 
list as well as subsequent period of active service to give him over 30 
years of creditable cumulative service for computation of his retired pay, 
fact that his retirement under sec. 1293 was not for physical disability 
does not preclude credit for inactive period on temporary disability 
retired list for basic pay purposes, sec. 202(b), Career Compensation 
Act of 1949, 37 U.S.C. 233(b) (1952 Ed.), only prohibiting use of such 
inactive time to increase retired pay while on retired list, on tempo- 
rary disability retired list, or in retired status, and member having ac- 
quired “new” retired status pursuant to 10 U.S.C. 1298, use of inactive 
time spent on temporary disability retired list in computing retired pay 
from Dec. 1, 1961, will not result in increase in retired pay within mean- 
ing of sec. 202(b) 
Severance 

Computation 

Navy officer who, when discharged under 10 U.S.C. 6382(a) for failure 
to be selected for promotion, was serving as lieutenant of staff corps 
but who had prior service as line officer in Regular Navy may not have 
service under appointment in line of Regular Navy considered as service 
under appointment as commissioned officer in staff corps for computa- 
tion of lump-sum severance payment and, therefore, since member ac- 
cepted appointment as lieutenant in Civil Engineer Corps of Regular 
Navy on June 30, 1957, appointment comes within phrase “originally 
appointed in the grade of lieutenant in any staff corps of the Navy” in 
10 U.S.C. 6388(a) and lump-sum payment is for computation from date 
of such appointment 
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Submarine duty 

Off-crew travel to new home port 

Off-crew members of two-crew nuclear-powered submarine who travel 
by means other than submarine under change of home port orders that 
make no reference to continued attachment of members as crew members 
of submarine, or to continuing off-crew status for training and rehabilita- 
tion, where movement of dependents and household effects, and payment 
of dislocation allowance is accomplished on change of home port certif- 
icate, are entitled to submarine pay prescribed by 37 U.S.C. 301(a) (2) 
for period of travel to new home port, continued operation of submarine 
requiring movement of off-crew as well as on-crew members to new 
home port, and travel not terminating rehabilitation and training status 
of members for submarine pay purposes, and, in future, orders may 
recite that off-crew members are not detached from submarine and that 
travel incident to change in home port is performed in training and 
EE SING i. kciicictiactteoiin sna std ndemnsoeinnen 

Staff members 

On board duty requirement 

Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 
37 U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 
basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be 
used to nullify statutory requirement that duty be on submarine; how- 
ever, in view of length of time submarine payments have been made to 
off board based personnel such payments will not be questioned if made 
prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
considered advisable 
Training 

Reservists 

Nonpay status training 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve, pursuant to sec. 315, 
Naval Reserve Act of 1938 (34 U.S.C. 855n (1946 Ed.)), meets “active 
service” requirements of sec. 511, Career Compensation Act of 1949 
(37 U.S.C. 311 (1958 Ed.)) for percentage multiple purposes in com- 
puting retired pay of Fleet reservist upon transfer to retired list in 
1950, such training service in nonpay status may not be counted in 
determining member’s proper rate of basic pay under sec. 201, Career 
Compensation Act, as amended (37 U.S.C. 203), for use in computation 
of retired pay, credit for “full-time training duty” as “active duty” prior 
to act of Aug. 10, 1956, 10 U.S.C: 101(22), being precluded pursuant to 
sec. 101, Armed Forces Reserve Act of 1952 (50 U.S.C. 901), which 
defines full-time duty in active military service as other than active duty 
for training 
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PAY—Continued 
Withholding 


Liability for tortious acts 
Third party liability 

Right of U.S. created by act of Sept. 25, 1962, to recover from third 
party tortfeasors cost of medical and hospital care provided injured 
persons may not be subject of administratively ascertained indebted- 
ness and involuntary administrative collection from Govt. employees or 
members of uniformed services, act silent as to recovery from current pay 
of tortfeasor, prescribing judicial remedy for determining liability and 
only authorizing Govt. to intervene or join in any action brought by 
injured person, or independently to institute suit against tortfeasor to 
enforce its right of subrogation or assignment, or both, and absent 
essential means of arriving at just and correct determination of liability 
between private individuals in personal injury cases which would guar- 
antee due process of law, pay of member of uniformed services may not 
be withheld 

Violations of law 

Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as hold- 
ing “office of profit and trust” under Federal Govt. after retirement as 
those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibit- 
ing persons holding such offices from accepting emoluments from foreign 
state, so that, in absence of consent of Congress, acceptance by retired 
member of salary for employment with State of Tasmania, which is 
considered “foreign State,” comes within constitutional prohibition, and, 
although constitutional provision does not specify penalty for action 
contrary to prohibition, effect can be given by withholding from mem- 
ber’s retired pay amount equal to foreign salary received in violation 
of Constitution 

PAYMENTS 

Absence or unenforceability of contracts 

Quantum meruit 

Claim for cost of revising drawings prior to cancellation of contract 
made pursuant to B—142931, May 24, 1960, holding rejection of low bid 
was erroneous, may not be allowed on quantum meruit basis absent 
evidence of benefit to Govt. and neither are principles of John Reiner € 
Company v. U.S., 325 F. 2d 438, and Brown ¢& Son Electrical Company 
v. U.S., 325 F. 2d 446, for application to establish valid award, reasonable 
interpretation of ambiguous invitation provision of Brown case not being 
involved, and tested by standard of Reiner case, illegality of award is 
plain; therefore, invitation affording no basis to support award to other 
than low bidder, contracting officer exceeded his statutory authority in 
awarding contract to claimant, and award being illegal, cancellation of 
contract created no entitlement to compensation on basis of contract 
termination for convenience of Govt. or otherwise 
Erroneous 

Statutes of limitations applicability 

Refund of erroneously withheld social security tax from salary of 
postal employee covered by Civil Service Retirement Act that was not 
made until after expiration of statutory period prescribed for adjustment 
of such taxes is not proper refund 
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PAYMENTS—Continued 
Erroneous—Continued 
Waiver of collection 
Justification 
Submarine staff members who are based ashore or on surface vessels 
and who do not perform majority of assigned duties on submarine are 
not to be considered as on duty “on a submarine” within meaning of 37 
U.S.C. 301(a) (2) to be entitled to submarine duty pay on continuous 
basis and, although Secretary of Navy has authority to determine con- 
ditions of entitlement for submarine pay, such authority may not be used 
to nullify statutory requirement that duty be on submarine; however, 
in view of length of time submarine payments have been made to off 
board based personnel, such payments will not be questioned if made 
prior to Mar. 1, 1965, to afford time to present matter to Congress, to 
make personnel assignment adjustments or to take such other action 
I I ieicitii st citnttinitin cnn tai menei 241 
Although taxicab fare paid by Govt. employees to transport baggage 
from residences to headquarters incident to official travel to be per- 
formed later in day from common carrier located two blocks from office, 
to which employees walked, may not be allowed, absent amendment to 
sec. 3.1(b), Standardized Govt. Travel Regs., which limits reimburse- 
ment for taxicab fares to and from common carrier or other terminal 
to either place of abode or place of business, and in view of number of 
different circumstances which would be encountered, payments made 
to employees need not be identified or collected, amounts paid approxi- 
mating cost to employees to travel from residences to terminal_--_---- 505 
PERSONAL SERVICES 
Detective employment prohibition 
Exceptions 
Subsidiary of detective agency 
Since policy considerations which gave rise to enactment of so-called 
anti-Pinkerton law prohibiting use of employees of Pinkerton and other 
detective agencies, 5 U.S.C. 53, some 70 years ago, do not have bearing 
on current practice of Govt. contracting for guard services, extension 
of application of act to require that firm furnishing guard services to 
xovt. which js prima facie separate subsidiary of detective agency 
corporation be considered same as parent corporation is not justified 
and, therefore, such firm which is wholly owned, State approved, sub- 
sidiary of detective agency corporation with its own operating person- 
nel, separate books, accounts and financial transactions from parent 
corporation is regarded as separate entity, even though parent and sub- 
sidiary share administrative personnel, and was properly awarded con- 
tract to furnish guard services. (B-—153681, June 22, 1965; 8 Comp. Gen. 
89; 38 id. 881, sustained on basis of modification of reasons) ~.....---- 564 
Private contract v. Government personnel 
Authority 
Contracting authority for receiving, handling, and shipping ware- 
house items contained in Independent Offices Appropriation Act, 1965, 
and providing operating expenses for Federal Supply Service, does not 
constitute exemption to Civil Service Act and Classification Act of 1949, 
as amended, and, therefore, personal service contracts for support serv- 
ices necessary to warehousing activities are unauthorized; however, 
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PERSONAL SERVICES—Continued 

Private contract v. Government personnel—Continued 

Authority—Continued 
normal Govt. personnel services may be performed under contract, 
if contracting out is substantially more economical, or feasible, or is 
necessary in circumstances involved, a rule, however, applicable to 
contract procurement on strictly job basis under which Govt. contracts 
for furnishing of product or performance of service with no detailed 
control or supervision by Govt. over method by which result required 
is accomplished 

Fact that employment of temporary individuals by contract is under 
emergency or unusual conditions does not give Govt. agency inher- 
ent power to disregard Classification Act of 1949, as amended, and civil 
service laws, and specific legislative authority should be obtained to 
permit employment of individuals by personal service contract; how- 
ever, contracts in force may be used to procure personnel until arrange- 
ments have been made for performance of work by other means 

Temporary, emergency services 

Contracts for temporary, emergency services of clerks, typists, tele- 
phone operators, and teletype operators under which Govt. has right 
to require immediate replacement of any unsatisfactory individual and 
under which Govt. provides detailed instructions and close supervision 
are personal service contracts that are unauthorized by civil serviee laws 
and Classification Act of 1949, as amended, relationship between Govt. 
and employees of contractor being tantamount to employer-employee 
relationship, which depends not upon nature of work to be done but upon 
method chosen to accomplish work and, therefore, two out of three fac- 
tors evidencing Govt. employment prevailing—performance of Federal 
function, appointment or employment by Federal officer, and supervi- 
sion and direction by Federal officer—workers under contract, although 
not appointed by Federal officer, perform Federal function connotating 
employer-employee relationship, and contracts, personal service con- 
tracts, are unauthorized 

POST OFFICE DEPARTMENT 

Employees 

Compensation. (See Compensation, Postal Service) 

Liability relief 

Erroneous social security tax withholding 

Although accountable officer of Post Office Dept. who refunded errone- 
ously withheld social security tax to widow of deceased postal employee 
pursuant to directive from Civil Service Commission when error was 
discovered after expiration of statutory period prescribed for such tax 
adjustments may not be afforded relief on mere fact that refund was 
made at direction of Civil Service Commission, which agency -does not 
have jurisdiction over social security taxes, if, under 39 U.S.C. 2401, 
Postmaster General determines that relief is warranted and furnishes 
basis for determination, together with details of transaction, request 
for relief will be given consideration 
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PROPERTY 
Easements, rights-of-way, etc. (See Easements, rights-of-way, etc.) 
Private 
Damage, loss, etc. 
Personal property 
Claims act of 1964 
Coverage of Military Personnel and Civilian Employees’ Claims Act 
of 1964, providing for settlement of claims against U.S. by members of 
uniformed services and civilian officers and employees of U.S. for 
damage to, or loss of personal property incident to service extending 
to all Govt. agencies and their employees, according to legislative his- 
tory of act, Library of Congress is considered “agency” within meaning 
of that term as it is used in act and, therefore, Library has administra- 
tive authority to settle personal property loss and damage claims of its 
CIEE: DEE OW OU icintiicnnmaiicdcninscceeuinnsentanhniande 
Taking for Government use 
Lessees rights 
Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Amer- 
ican-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, 
which not only authorizes acquisition of land and interests in land but 
also provides for compensation to owners on basis of “value in use” 
of property may be considered “real estate” rather than personal prop- 
erty, and lessees as owners of leasehold interest for compensation pay- 
OE TE I sehiiiitcttnbrimatctnnminainkahmnnmiienmnene ine 
Lessees who operate parking lots on month to month basis on land to 
be acquired by U.S. under American-Mexican Chamizal Convention Act 
of 1964, 22 U.S.C. 277d-17, are owners of leasehold interests and al- 
though compensation provisions in sec. 3b(1)(b) of act authorize pay- 
ment to “owner” of real estate, word “own” or its derivatives has no 
precise or definite meaning and must be determined by object sought 
to be accomplished by act which is to make displaced commercial prop- 
erties whole; therefore, lessees of parking lots are entitled to value to 
them of their leasehold interests reflected by their net income attribut- 
able to their interest in real estate converted to its equivalent capital 
Public 
Private use 
Authority 
Where mold for making tote box developed under contract for Govt. 
exceeds features of those available in industry, its use may be permitted 
for commercial production, and head of department or agency may 
grant nonexclusive, revocable license for item, subject to termination at 
any time at will of Govt., provided benefit inures to Govt—official em- 
powered to grant license to determine use benefit to Govt—that grantee 
acquires no enforceable rights, and that property is not damaged by use, 
and fee-per box rental arrangement available to any fabricator when 
mold is not in use by Govt. contractor will avoid interference with 
Govt.’s need for item and prevent monopoly in its commercial produc- 
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PROPERTY—Continued 
Publico—Continued 
Private use—Continued 
Leases 
Improvements by lessee 
Restriction in sec. 6(d), District of Columbia Redevelopment Act of 
1945 (D.C. Code 5-705(d)), prohibiting new construction or substantial 
remodeling of existing buildings, having only limited role, avoidance 
of increasing acquisition costs to District of Columbia Redevelopment 
Land Agency during period from certification of redevelopment plan to 
acquisition of real property, agency may after acquiring property in- 
crease rental charges to reflect increased rental value of property due 
to improvements made by tenant and allow rental deduction for amorti- 
zation of leasehold improvements made by tenant 
PUBLIC HEALTH SERVICE 
Commissioned personnel 
Service credits 
Retirement from Armed Forces 
Although period of active service as commissioned officer in Reserve 
Corps of Public Health Service may not be included by Navy officer 
in establishing eligibility for retirement under 10 U.S.C. 6323, none of 
statutory provisions defining term “armed forces” referring to Public 
Health Service or Reserve Corps of Public Health Service as constitut- 
ing part of Armed Forces, in event officer becomes otherwise eligible 
for retirement and is retired pursuant to 10 U.S.C. 6823, in computation 
of retired pay under 10 U.S.C. 6823(e), his commissioned service in 
Reserve Corps of Public Health Service may be included in determining 
service multiplier factor prescribed in 10 U.S.C. 6823(e) by virtue of 
10 U.S.C. 1405(3), officer having been entitled prior to effective date 
of sec. 1405 to be credited with such service in computation of basic pay_- 
PUBLIC LANDS 
Buildings and improvements 
Located on patented lands reserving a right-of-way to the United States 
In acquisition of land for new right-of-way necessary to relocate 
portion of Alaska Railroad, payment may not be made without con- 
gressional approval for homes and other structures and improvements 
located on lands patented subsequent to act of Mar. 12, 1914, reserv- 
ing to U.S. right-of-way for construction of railroads, and telegraph 
and telephone lines, payment of compensation for taking of land being 
precluded by sec. 1 of act (48 U.S.C. 305), and nothing in legislative 
history of section indicating land-owner was to be compensated for 
improvements located on reserved right-of-way without congressional 
authorization 
Disposition 
Fill or man-made lands 
In conveying to State of Hawaii surplus lands of U.S. on Sand Island 
in Honolulu pursuant to act of Dec. 23, 1968, which authorizes convey- 
ance without consideration and provides for payment at estimated 
market value of any buildings, structures and other improvements 
erected and made on such lands after they were set aside, lands created 
by fill incident to dredging harbor of Honolulu are not considered im- 
provement for which State of Hawaii is required to pay fair market 
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PUBLIC LANDS—Continued 


Disposition—Continued 

Fill or man-made lands—Continued 
value, even though fill of submerged land may in given situation be 
considered improvement, legislative history reflecting that phrase “lands 
of the United States” includes existing filled or man-made lands, and 
it is existing lands of Sand Island belonging to U.S. that act contem- 
plates shall be conveyed to State of Hawaii without monetary 
id ctninies s timinniiibinn anime 
Interagency loans, transfers, etc. 

Damages, restoration, etc. 

Authority 

Damages to roads in national park recreation area resulting from 
use by Dept. of Army for military maneuvers come within principle that 
one executive department may not be reimbursed for use of real property 
used or damaged by another department, and, even though use permits 
require restoration of property or payment of damages, authority vested 
in Secretary of Interior to administer national parks does not authorize 
imposition of conditions contrary to principle governing. use of prop- 
erty by another department, and, therefore, Dept. of Army may not 
reimburse Dept. of Interior for damages nor restore roads at its 
expense 
Rent 

State entitlement 

As including improvements and fill 

Provision in sec. 91, Hawaii Organic Act, approved Apr. 30, 1900, as 
amended, 48 U.S.C. 511, that when public lands ceded to U.S. by 
Republic of Hawaii under annexation treaty of 1897 are leased, rented, 
or revocable permits granted, rentals shall be covered into treasury of 
Territory of Hawaii, does not extend to rentals attributable to improve- 
ments, including fill, placed on land by U.S. with expenditure of 
Federal funds, sec. 42, Hawaii Omnibus Act, approved July 12, 1960, 
extending to State of Hawaii for 5-year period privileges of sec. 91 
of Organic Act enjoyed by Territory of Hawaii respecting income re- 
ceived by Federal Govt. from leasing, etc., of ceded public lands, 
not enlarging or modifying rights conferred by sec. 91, but only rec- 
ognizing residual or equitable interest of people of Hawaii in public 
lands that does not extend to improvements or fill placed on land_---- 


PUBLIC UTILITIES 


Power sales, etc. 

Between Government agencies 

Sale of electric power by Tennessee Valley Authority (TVA) to 
other Govt. agencies under authority vested:in TVA Board to determine 
conditions and rate for particular type of service is not subject to sec. 
601 of Economy Act of 1932, 31 U.S.C. 686, which requires furnishing of 
services between Govt. agencies on actual cost basis and, therefore, fix- 
ing of rate for power in accordance with criteria in sec. 15d(f) of 
Tennessee Valley Authority Act, as amended by act of Aug. 6, 1959, 
16 U.S.C. 831n-4(f), is proper 


Page 
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PUBLIC UTILITIES—Continued Page 

Power sales, etc.—Continued 

Transmission facilities construction 

Limitations 

Construction of transmission facilities substation to permit Bureau of 
Reclamation to furnish electric power to municipality located in area 
covered by Bureau power wheeling agreement with private utility com- 
pany would violate Keating Amendment, limitation in Public Works Ap- 
propriation Act, 1964, prohibiting Bureau from constructing and re- 
habilitating power facilities. within areas covered by power wheeling 
service contracts providing for service to Federal establishments, not- 
withstanding substation construction would not involve construction of 
transmission lines and that item had been requested in Bureau’s budget 
presentation to Congress, legislative history of act indicating applica- 
bility of Keating Amendment to whatever type of transmission facilities 
were authorized by appropriation for construction, including substa- 
tions; therefore, construction of contemplated transmission facilities 
OUTRUN Gh PIN ictccasiiddninwccincdccscsusedaessnsecenns 20 

Fact that construction of transmission facilities substation was in- 
cluded as line item in budget presentation does not preclude applica- 
tion of Keating Amendment, proviso attached to “Construction and 
Rehabilitation” funds contained in Public Works Appropriation Act, 
1964, prohibiting Bureau of Reclamation from constructing and rehabili- 
tating power facilities within areas covered by power wheeling service 
contracts with private utilities providing for service to Federal estab- 
lishments, rule of statutory construction that general provision cannot 
Supersede specific provision not applying, for even if item for substation 
specifying amount had been included in appropriation act, funds made 
available in act for “Construction and Rehabilitation” would be subject 
to proviso limitation attached to use of funds_________-.-----_-------- 20 
Relocation 

Government liability 

Cost of relocating and reconstructing municipal supply pipe line and 
chlorinator house located on National Forest land upon revocation of 
special use permit granted by Forest Service pursuant to 16 U.S.C. 
522, continued municipal use of land interfering with paramount right 
of U.S. to use land, may not be charged to appropriations authorized for 
construction of forest development roads under 23 U.S.C. 205, in absence 
of specific statutory authority, and neither may forest development 
road funds be used to pay cost of alternate water supply necessitated 
by construction required to relocate pipe line and chlorinator located 
CU Fee OE Wes eck cee Ss sndcdcccecdenneuenebaoomae 59 

QUARTERS ALLOWANCE 

Dependents 

Children 

Adopted 
Effective date for entitlement 

Child adopted by female officer of uniformed services under inter- 
locutory decree, followed by issuance of final order of adoption, govern- 
ing State statute providing that from and after entry of interlocutory 
order of adoption child for all intents and purposes shall be child of 
person adopting him, may be regarded as legitimate child of officer from 
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QUARTERS ALLOWANCE—Continued Page 
Dependents—Continued 
Children—Continued 
Adopted—Continued 
Effective date for entitlement—Continued 
date of issuance of interlocutory decree to determine entitlement to 
basic allowance for quarters under 37 U.S.C. 401(2) and 403; however, 
record showing child had been seasonally employed, without indicating 
amount of earnings, question of actual dependency is for resolution, 
sec. 401 providing that person is not dependent of female member unless 
dependent on her for over one-half of support.___-.---.-------------- 417 
Occupancy of quarters assigned to another member 
Navy officer who, pursuant to divorce agreement, contributes to sup- 
port of his children who live with member’s former wife and her second 
husband—an Air Force officer—in assigned public quarters is regarded 
as having his dependent children occupying public quarters to preclude 
payment of basic allowance for quarters on behalf of children, there- 
fore, quarters allowance payments made to member after member’s 
former wife was remarried must be recovered____----.--------------- 713 
Proof of dependency 
Settlement agreement 
Incorporation by reference in divorce decree obtained by officer of 
uniformed services from Mexican court of separation agreement direct- 
ing him to pay divorced wife lump-sum of $1,500 and $125 per month for 
12 months, payment of which was deferred 12 months, does not entitle 
officer whose Govt. quarters were terminated on date he was divorced 
to basic allowance for quarters for dependent wife predicated on prop- 
erty settlement pursuant to par. 5-65a(3), Army Regs. 37-104, relating 
to interlocutory divorces or decrees which are not effective until expira- 
tion of 1 year from date of decree, officer having obtained final decree of 
divorce from wife has no dependent to permit payment of allowance 
based on existence of lawful wife, and, therefore, incorporation by refer- 
ence of separation agreement in divorce decree is of no consequence__._- 185 
Entitlement 
Quarters furnished by North Atlantic Treaty Organization 
When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Orga- 
nization for occupancy by U.S. and foreign personnel and secured with 
funds contributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government quar- 
ters” within contemplation of par. 1150-5, Joint Travel Regs., notwith- 
standing redefinition of term “Government quarters” deleted reference to 
foreign Govt., and payment by officers of $25 monthly service charge, 
amounting to 80 cents per day, covering current operating costs for 
laundering, cleaning, heating, etc., and not capital outlay, service charge 
does not constitute rental and, therefore, furnishes no basis to authorize 


quarters and housing allowance to officer occupying quarters leased by 
Oia apa ip nie sil tala iment a ileal hllpa al 12 


Ship and shore based units 

In view of Navy practice of assimilating fleet aviation squadrons or 
units for duty purposes to ship organizations, members of fleet aviation 
squadrons or units while temporarily serving away from permanent 
stations where quarters are available are entitled to quarters allowance 





INDEX DIGEST 


QUARTERS ALLOWANCE—Continued 
Entitlement—Continued 

Ship and shore based units—Continued 
on same basis as members attached to ships, regardless of whether unit 
is ship-based or shore-based. 

Members of fleet aviation squadrons or units who temporarily serve 
away from ship-based or shore-based permanent stations at places where 
Govt. quarters are not available are entitled to basic allowances for 
quarters for periods of temporary absences when no ship overhaul or 
repair is involved and when members are not entitled to sea duty pay_-- 

Holding in 44 Comp. Gen. 105 (1964) that members of fleet aviation 
squardons whether shore-based or, ship-based while temporarily away 
from base of squadron are entitled to basic allowance for quarters when 
member is not entitled to sea duty pay and Govt. quarters are not avail- 
able for member’s occupancy is not intended to preclude entitlement to 
quarters allowance by officers assigned to shore-based mobile unit when 
adequate Govt. quarters are not available for him at that permanent duty 
station ashore 

Submarine duty 

Ship repair, etc. 

Members of uniformed services who, while attached to ships which are 
undergoing overhaul and repair, serve temporarily ashore for more than 
90 days during periods when quarters aboard are uninhabitable and 
Govt. quarters ashore are not available come within special statutory 
provisions in 10 U.S.C. 7572, which fix basis for either providing quar- 
ters or authorizing reimbursement when quarters aboard ship are un- 
inhabitable because of overhaul or repair and, therefore, basic allowance 
for quarters for such members would not be payable 

Temporary duty ashore 

Although right to quarters allowance for members of uniformed 
services, without dependents, who, while attached to two-crew nuclear 
powered submarines, serve temporarily ashore for more than 15 days 
during periods of training and rehabilitation, is governed by fact that 
member’s permanent duty station remains submarine where quarters 
are available, such members who are not entitled to sea duty pay while 
temporarily serving ashore for more than 15 days during periods of 
training and rehabilitation at places where no Govt. quarters are avail- 
able may be credited with basic allowance for quarters 
Government quarters 

What constitutes 

When officers of uniformed services at Hdqtrs. Allied Forces Southern 
Europe are furnished quarters leased by North Atlantic Treaty Orga- 
nization for occupancy by U.S. and foreign personnel and secured with 
funds contributed in part by U.S., they are not entitled to quarters and 
housing allowances, leased quarters being considered “Government 
quarters” within contemplation of par. 1150-5, Joint Travel Regs., not- 
withstanding redefinition of term “Government quarters” deleted refer- 
ence to foreign Govt., and payment by officers of $25 monthly service 
charge, amounting to 80 cents per day, covering current operating costs 
for laundering, cleaning, heating, etc., and not capital outlay, service 
charge does not constitute rental and, therefore, furnishes no basis to 
authorize quarters and housing allowance to officer occupying quarters 
leased by NATO 


794-032 O-66—64 
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QUARTERS ALLOWANCE—Continued 


Occupancy of private quarters 

Suspension period 

Even though living quarters allowance provided by sec. 211 of Over- 
seas Differentials and ANowances Act, 5 U.S.C. 3036, for employees not 


furnished Govt. quarters without charge is not compensation within 


meaning of sec. 6 of act of Aug. 24, 1912, authorizing “retroactive com- 
pensation” for employees reinstated after unjustified or unwarranted 
removal or suspension, when overseas employee deprived of Govt. 
quarters during period of suspension obtains private quarters for himself 


in Germany and dependents in France, he is entitled upon restoration 


to duty, in addition to basic compensation for removal period, to living 
quarters allowance, but not at his annual rate in view of expenses he 
incurred during suspension period, however, employee may be granted 
“with family” allowance notwithstanding he and his family were 


EE sichibdclcensannuwavabiisabdkdstiksdscidstetesscdscweneuses 365 
RATION COMMUTATION PAYMENTS 


Per diem payments in lieu 
Members serving without pay 
Authority provided by 37 U.S.C. 1002(b) to pay members of National 


Guard, or of Reserve component of uniformed services performing 


training or other duty without pay, travel and transportation allowances 


to and from training or duty and to furnish them subsistence and 
quarters in kind, or commutation thereof, may not be exercised to 
amend Joint Travel Regs., to prescribe entitlement to payment of per 


diem allowances at rates provided under pars. 4205-3 and 4256-3 for 


those members who are not furnished quarters and/or mess while per- 


forming duty without pay at locations other than at their primary duty 
stations, Secretaries discretionary authority extending only to furnish- 
ing subsistence and quarters in kind, or commutation thereof, and “com- 
mutation” meaning fixed sum in lieu of rations and quarters in kind, 
per diem payment may not be authorized__............--._--_-----_-__- 615 
REAL PROPERTY 

Acquisition 

Improvements by lessees 

Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Amer- 
ican-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, 
which not only authorizes acquisition of land and interests in land but 
also provides for compensation to owners on basis of “value in use” 
of property may be considered “real estate” rather than personal prop- 
erty, and lessees as owners of leasehold interest for compensation pay- 
ments under act 


REGULATIONS 
Compliance 


Federal procurement regulations. (See Federal Procurement Regu- 
lations, compliance ) 
Effective date 


Modification 


Member of uniformed services who arrived at overseas duty station 
without dependents prior to Apr. 20, 1964, date Joint Travel Regs. 


Page 
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REGULATIONS—Continued 

Effective date—Continued 

Modification—Continued 
were changed to give members right to elect postponement of start of 
period of entitlement for temporary lodging allowance payments until 


dependents arrive, must be regarded as having his right fixed under for- 


mer regulations when it was mandatory that temporary lodging al- 
lowance begin upon arrival of member, and, therefore, even though 
member’s dependents did not arrive at overseas station until after Apr. 
20, 1964, member is not entitled to postpone commencement of time for 


temporary lodging allowance 


Force and effect of law 

Armed Services Procurement Regulation 

Failure of low bidder to submit alternate bid on single year quantity 
for military requirements that are to be contracted for on multi-year 


basis in accordance with pars, 1-322,2(ii) and 1-322.3 of Armed Services 


Procurement Reg. which require, in multi-year procurements, submission 


of price for first program year so that cost comparison between one and 
multi-year procurements can be made, does not come under rule that, 
where bid covers entire work under one alternative, failure of bidder to 


submit alternate bid on another basis, does not require rejection because 


failure to submit single year bid, which prevented cost comparison re- 


quired by regulation having force and effect of law, cannot be considered 
minor deviation that can be waived and, therefore, low bid, without one 
year alternate, must be rejected as nonresponsive 


Mandatory v. permissive 


Under road construction contract that did not include either “Price 


Adjustment for Suspension, Delays, or Interruption of Work” clause 
provided by sec. 1—7.602-1, Federal Procurement Regs., or similar pro- 
visions, adjustment of contract price to compensate contractor for added 
costs incurred due to delays occasioned by Govt. may not be made on 
basis that suspension of work clause prescribed by sec. 1-7.602-1 was 
incorporated in contract by operation of law, regulation providing that 
insertion of clause in fixéd-price contract is matter of administrative 
discretion rather than mandatory requirement 
Noncompliance effect 

Officers of uniformed services on temporary duty overseas in con- 
nection with operation Longthrust VIII who were issued certificates 
of nonavailability of Govt. mess for per diem subsistence payment pur- 
poses but such certificates were subsequently administratively invali- 
dated because of established policy requiring officers on temporary duty 
to be subsisted at enlisted field messes may have nonavailability cer- 
tificates regarded as contemporaneous determination of factual situa- 
tion then existing regarding nonavailability of Govt. mess and, therefore, 
per diem payments made to officers need not be recovered 
Retroactive 

Commutation funds paid to University of Maryland in lieu of «.niforms 
for enrolled members of Air Force Reserve Officers’ Training Corps that 
are on hand as excess at close of 1962-1963 school year in amount less 
than retention limitation prescribed by regulation are not for recoup- 
ment as funds belonging to the U.S., amendment of statutory regulation 
on Apr. 15, 1964, changing formula, may not be retroactively applied to 
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REGULATIONS—Continued Page 
Retroactive—Continued 
decrease rights of University ; however, having consented to participate 
in Air Force Reserve Officers’ Training Corps program for another year, 
University assented to 1964 regulation, and new formula, prescribing 
lesser amount of surplus uniform commutation funds to be retained is 
applicable to 1964-65 fiscal and school year, and to unobligated cash 
See ae Paes ok Gane Tele 1, FOG... won eck cnccc ciccncccncenuds 472 
RETIREMENT 
Civilian 
Annuitants 
Refund 
Reemployed annuitants 
Annuitant retired under Civil Service Retirement Act and reem- 
ployed in position subject to act for retirement of public school teachers 
in Dist. of Columbia is within purview of sec. 13 of Civil Service 
Retirement Act Amendments of 1956 (5 U.S.C. 2263), and reduction in 
salary of annuitant is required in amount of annuity received from Civil 
Service Retirement System, neither section nor legislative history indi- 
cating intent to eliminate annuitants appointed to any office, position or 
employment under Govt. of Dist. of Columbia from salary reduction 
NII OR NE: Tain Sw kc ce cus stds alain 286 
Dual coverage under other acts 
District of Columbia Government 
Annuitants retired optionally or for disability either under District 
of Columbia Policemen and Firemen’s Retirement and Disability Act 
or act for retirement of public school teachers in Dist. of Columbia 
who are employed in positions under Civil Service Retirement Act may 
ultimately receive full pension under both systems provided legal re- 
quirements of each act are met, but service time under one retirement 
act may not be included in service time computed under the other 
REVOLVING FUNDS 
(See Funds, revolving) 
RIGHTS-OF-WAY, EASEMENTS, ETC. 
(See Easements, Rights-of-way, Etc.) 
SMALL BUSINESS ADMINISTRATION 
Contracts 
Awards to small business concerns. (See Contracts, awards, small business 
concerns) 
Loans 
Participation 
Authority 
Although two proposed programs by Small Business Administration 
to sell to private financial institutions loans made directly to small 
business investment companies and to guarantee loans made originally 
by private financial institutions to small business investment companies 
are not specifically authorized they are within broad authority pre- 
scribed in Small Business Act and Small Business Investment Act 
of 1958, 15 U.S.C. 661, et seq., and while authority for participation 
loans in amendatory act of Feb. 28, 1964, does not specify authority for 
guarantee of such loans, legislative history clearly shows that Con- 
gress intended such guarantees and, therefore, proposed programs are 
within authority of Administration._......................___-__-_- 549 


286 
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SOCIAL SECURITY 
Civilan employees 
Withholding errors 
Notice requirement 
Requirement that department notify Social Security Admin. when it 
discovers error in withholding social security taxes from salary of em- 
ployee covered under Civil Service Retirement Act after expiration 
of statutory period prescribed in Internal Revenue Code for adjustments 
would serve no useful purpose for reason that Social Security Adminis- 
tration is subject to similar statutory restriction on modification of its 
records 
Refund propriety 
Refund of erroneously withheld social security tax from salary of 
postal employee covered by Civil Service Retirement Act that was not 
made until after expiration of statutory period prescribed for adjust- 
ment of such taxes is not proper refund 
Statutes of limitations applicability 
Erroneous withholding of social security taxes by Govt. agency from 
salary of postal employee covered under Civil Service Retirement Act 
that was not discovered until after expiration of statutory time for 
adjustment must be treated in same way as error, whether in law or 
fact, made by private employer for purposes of statutes of limitation, 
and, therefore, such statutes of limitation preclude Govt. agency from 
making adjustment for erroneous withholding action after expiration 
of prescribed period 
Military personnel 
Status of back pay as wages 
Although wage status for social security tax purposes of former 
member of uniformed services who is awarded judgment by Court of 
Claims for back pay and allowances for period when he did not perform 
any military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and conclu- 
sive and not affected by settlement action made by GAO pursuant to 
judgment under 28 U.S.C. 2517(a); definition of “employment” in 
sec. 210, Social Security Act, 42 U.S.C. 410(m) (1), as including service 
as member of uniformed services on active-duty and definition of “active 
duty” in 10 U.S.C. 101(22) make it doubtful whether individual could be 
considered employed during back pay period unless court’s decision is 
viewed as conferring on him active duty status for such period 
STATE DEPARTMENT 
Disbursements for Defense Department 
When employees of Dept. of State in overseas areas as part of 
regular duties perform certifying and disbursing functions for Dept. 
of Defense, and charge disbursements directly to military appropria- 
tions, account separately for transactions, and forward accounts, in- 
cluding original vouchers and supporting papers, to Dept. of Defense for 
audit and settlement by GAO, functions do not come under jurisdiction 
of Dept. of Defense within meaning of sec. 4, act of Dec. 29, 1941 (31 
U.S.C. 82e), which excludes disbursing functions under jurisdiction of 
War Dept. from protection of disbursing and certifying officers act, and 
upon designation of bonded certifying officers of Dept. of State to 
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STATE DEPARTMENT—Continued 
Disbursements for Defense Departmentt—Continued 
certify payments chargeable to military appropriations, U.S. disbursing 
and certifying officers of Dept. of State will be entitled to benefits and 
protection of act for Dept. of Defense disbursements_-_--.........---- 
STATES 
Federal aid, grants, etc. 

Airport development costs 

Although incident to removal of hangars obstructing navigation aids 
at municipal airport, Federal Aviation Agency may grant funds to cover 
Govt.’s share of reasonable cost of terminating leasehold interests held 
by firms servicing aircraft under leases with unexpired 5-year term and 
renewal option for another 5 years as proper “land acquisition” develop- 
ment project cost under 49 U.S.C. 1101(a) (3), payment based on formula 
considering 10 years’ remaining life of leases and 30 years’ projected 
life of substitute hangar, plus its construction cost, may not be char- 
acterized as grant to extinguish leasehold interest, but would constitute 
payment for construction of hangar, formula overlooking payment of 
rent, that city could use its police powers to reduce termination costs, 
and that leases provide for cancellation without obligation 

Disaster relief 

Uncompleted construction : 

Fact that irrigation distribution system being constructed under 
Bur. of Reclamation contract and which was damaged by floods prior 
to completion and acceptance is located in declared major disaster 
area does not make contractor eligible for relief under Federal Disaster 
Act (42 U.S.C. 1855) for cost of reconstructing damage, act only pro- 
viding emergency assistance to States and local governments, including 
districts, to alleviate immediate effects of disasters, and permanent im- 
provements remaining responsibility of local governments, there is no 
authority to relieve contractor from contractual obligations under- 
taken, and contract placing responsibility for damage repair on con- 
tractor until completion and final acceptance of work, U.S. has vested 
right to have irrigation system completed at contractor’s expense, not- 
withstanding damage resulted from act of God, and, therefore, contract 
may not be amended without compensating benefit to Govt 

Interest on Federal funds 

In view of limitation contained in sec. 205, Dept. of Health, Education, 
and Welfare Appropriation Act, 1965, prohibiting recovery by U.S. of 
interest or other income earned on any project grant for research, train- 
ing, or demonstration made before July 1, 1964, no action will be taken 
to recover interest and other income earned prior to July 1, 1964 on 
Federal grants made to colleges and universities under Public Health 
Service Act or under other statutes providing for grants to colleges and 
universities for specified purposes, even though limitation by its specific 
terms applies only to funds contained in act, legislative history disclos- 
ing that intended purpose of limitation was to protect colleges and uni- 
versities and insure that they would not be required to reimburse 
Federal Treasury for interest earned on payments of Federal grant 
eee ees One an wiley 0, BOG oo ocean cn cnc ceu te ccciieJkc: »”° ie 
Hawaii. (See Hawaii) 

Taxes. (See Taxes, States) 
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STATION ALLOWANCES 
Military personnel 

Saved on temporary promotion 

Warrant officer in Navy who was not transferred to overseas duty 
station until some time after he received temporary appointment as 
lieutenant (jg) entitling him to saved pay and allowances may not have 
saved pay and allowance provisions in 10 U.S.C. 5596(f) construed as 
authorizing subsequent increase in amount of saved pay and allow- 
ances by reason of changed condition of overseas duty and, therefore, 
although cost-of-living allowances and family separation allowances 
are for consideration in computing saved pay, member, upon transfer 
overseas, is not entitled to cost-of-living allowance and family separation 
allowance in addition to saved pay and allowances he was entitled to 
at time of temporary promotion, but is only entitled to such allowances 
as part of pay and allowances of his temporary grade 

Temporary lodgings 

Assignment of Government quarters 

Officer of uniformed services transferred to overseas duty station 
who notwithstanding availability of Govt. quarters considered adequate 
for temporary occupancy chooses to stay at hotel until permanent 
quarters are assigned is not entitled to payment of temporary lodging 
allowance for period that he occupies hotel accommodations on basis 
that quarters offered were declared inadequate for permanent occupancy 
unless voluntarily accepted, and officer having declined to utilize quarters 
made available to him, considered adequate for temporary occupancy, is 
unable to support entitlement to temporary lodging allowance prescribed 
by par. 4303-—2a, Joint Travel Regs., for members who when not furnished 
Govt. quarters secure temporary lodgings and occupy hotel or hotel-like 
accommodations 

Time limitation 
Commencement postponement 

Member of uniformed services who arrived at overseas duty station 
without dependents prior to Apr. 20, 1964, date Joint Travel Regs. 
were changed to give members right to elect postponement of start of 
period of entitlement for temporary lodging allowance payments until 
dependents arrive, must be regarded as having his right fixed under 
former regulations when it was mandatory that temporary lodging 
allowance begin upon arrival of member, and, therefore, even though 
member’s dependents did not arrive at overseas station until after 
Apr. 20, 1964, member is not entitled to postpone commencement of time 
for temporary lodging allowance 

STATUTES OF LIMITATION 
Applicability to departments, etc. 

Erroneous withholding of social security taxes by Govt. agency from 
salary of postal employee covered under Civil Service Retirement Act 
that was not discovered until after expiration of statutory time for ad- 
justments must be treated in same way as error, whether in law or fact, 
made by private employer for purposes of statutes of limitation, and, 
therefore, such statutes of limitation preclude Govt. agency from making 
adjustment for erroneous withholding action after expiration of pre- 
scribed period 
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STATUTES OF LIMITATION—Continued 


Claims 
Date of accrual 
Administrative determinations 
Upon issuance of administrative regulation increasing workday 15 
minutes, effective on date of issuance and providing for payment of over- 
time compensation for 15 minutes a day, overtime compensation may be 
paid to guards required to report early for roll call and performance of 
operations necessary to prepare for duty ; however, all claims for retro- 
active adjustment of overtime compensation should be submitted to 
U.S. General Accounting Office to establish pursuant to 31 U.S.C. 7la 
whether claims were received within 10 full years after date of accrual, 
with information as to evidence available in support of claims, that is, 
did guards report early under orders and do records show early reporting 
days, and although time consumed for lunch and relief breaks should not 
be set off against overtime, administrative time off based on exact record 
Sr en Sn et ee oe beeen brash oes kere eae 
Contract matters 
Disputes 
Claim for extra work under contract which provided for equitable 
adjustment for unlisted work and required contractor to submit matter 
to disputes procedure which specified that decision of contract advisory 
board would be final is not claim which matured in 1951 when work was 
completed because contractor’s entitlement to equitable adjustment could 
not mature until board acted adversely to contractor and not until that 
fime would GAO be able to act on claim under contract finality provision ; 
therefore, presentation of claim more than 10 years after work was 
completed but within 10 years from board’s adverse decision is not 
barred by 10-year limitation in act of Oct. 9, 1940, 31 U.S.C. 71a 
Transportation ; 
Foreign commerce 
Household effects 
Claim for transportation charges, waived by motor carrier contracting 
to transport shipment of household goods from overseas in through 
container service, by unregulated carrier (forwarder), not party to Mili- 
tary Rate Tender on which charges are based, filed more than 3 years 
after date of delivery is barred by sec. 322 of Transportation Act of 1940, 
as amended, 49 U.S.C. 66, delivery by foravarder as agent, although di- 
recting payments to be made to its assignee, or waiver by regular carrier 
of transporiitivn charges not conferring greater right on forwarder 
than bill of lading contract provided, and even if authorized to bill in 
its own name, payment may not be allowed forwarder, 3-year limitation 
for filing claim for transportation charges prescribed by sec. 322, apply- 
ing as »vell to foreign segment of shipments moving under through 
Govt. bills of lading 


STATUTORY CONSTRUCTION 


Legislative intent 

Milk indemnity payments 

Although authority granted Secretary of Agriculture under sec. 
331 of Economie Opportunity Act of 1964, which expires Jan. 31, 1965. 
to make indemnity payments to dairy farmers who from Jan. 1, 1964 
removed milk containing chemical residues from commercial market 


Page 
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STATUTORY CONSTRUCTION—Continued Page 
Legislative intent—Continued 
Milk indemnity payments—Continued 
is susceptible of interpretation that would preclude indemnity pay- 
ment after Jan. 31, 1965, under rule of statutory construction that 
where different interpretations are possible statute should be con- 
strued to promote its evident purpose and legislative intent, which in 
1964 act was to remove milk from commercial market until Congress 
further considered matter, expiration date is viewed as restriction of 
indemnity payments to milk removed from market on or before Jan. 31, 
1965, but not as limitation upon time within which payments may be 
made upon application by milk producers______-_.--.--------------- 251 
Penalties 
Effect 
Retired enlisted member of Coast Guard who receives salary in 
civilian position with State of Tasmania, Australia, is regarded as 
holding “office of profit and trust” under Federal Govt. after retirement 
as those terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, pro- 
hibiting persons holding such offices from accepting emoluments from 
foreign state, so that, in absence of consent of Congress, acceptance by 
retired member of salary for employment with State of Tasmania, 
which is considered “foreign State,” comes within constitutional pro- 
hibition, and, although constitutional provision does not specify penalty 
for action contrary to prohibition, effect can be given by withholding 
from member’s retired pay amount equal to foreign salary received in 
CE We i stiiisiisi nin nits gcc cemanittinn tenttenmnat 130 
Repeals 
Inconsistent laws 
Compensation provisions applicable to retired commissioned officer 
who is appointed Director of Central Intelligence Agency (CIA) in 
sec. 102(b) (2), National Security Act of 1947, 50 U.S.C. 403(b) (2), 
which permits officer to receive retired pay and civilian compensation 
that exceeds retired pay, and provisions in sec. 201(a), Dual Compen- 
sation Act, 5 U.S.C. 3102, which permit retired officer holding civilian 
position to receive his full civilian salary but reduced retired pay in 
accordance with specific formula are clearly inconsistent and, there- 
fore, under sec. 402(b), Dual Compensation Act, civilian compensation 
and retired pay provisions for Director of CIA in National Security Act 
of 1947 are no longer in effect and compensation and retired pay bene- 
fits or Director are governed by sec. 201, Dual Compensation Act__---- 708 
Specific v. general provisions 
Fact that construction of transmission facilities substation was 
included as line item in Budget presentation does not preclude applica- 
tion of Keating Amendment, proviso attached to “Construction and Re- 
habilitation” funds contained in Public Works Appropriation Act, 1964, 
prohibiting Bureau of Reclamation from constructing and rehabilitating 
power facilities within areas covered by power wheeling service con- 
tracts with private utilities providing for service to Federal establish- 
ments, rule of statutory construction that general provision cannot 
supersede specific provision not applying, for even if item for sub- 
station specifying amount had been included in appropriation act, funds 
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STATUTORY CONSTRUCTION—Continued 
Specific v. general provisions—Continued 
made available in act for “Construction and Rehabilitation” would be 
subject to proviso limitation attached to use of funds__.......-------- 

When furnishing information between agencies is statutory duty, 
cost of operation is proper charge against appropriation of furnishing 
agency, and 45 U.S.C. 228e(k)(3) authorizing Railroad Retirement 
Board and Secretary of Health, Education, and Welfare to supply each 
other with certified reports of specified records, Social Security Admin. 
is required to furnish Board with requested information from National 
Employee Index File, and without charge, in view of fact statutory pro- 
vision is silent as to reimbursement, and notwithstanding 42 U.S.C. 
1306 grants Secretary discretionary authority to furnish information 
and request payment for such service, general provision contained in 42 
U.S.C. 1306 not superseding specific provision in 45 U.S.C. 228e(k) (3), 
placing mandatory obligation upon two agencies to furnish informational 
SE Oe NN ck de dL. cede scdneididt dacdesnauwse 

Requirement for deposit of garage rentals collected by payroll deduc- 
tions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for 
quarters and facilities, including garage space, to remain in applicable 
appropriation or fund having general application not changing pre- 
viously existing methods of handling rent receipts does not conflict with 
or repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to 
construct and maintain garages for accommodation of employees and 
to collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
to remain in applicable appropriations 
STATUTORY PROHIBITIONS 
Grant-in-aid funds 

East-West Center established as educational institution on campus 
of University of Hawaii under authority of Center for Cultural and 
Technical Interchange Between East and West Act of 1960 (22 U.S.C. 
2054 note), and maintained through grant funds from University, may 
make use of revolving fund procedure for press operations—East-West 
Center Press—free from statutory restriction of sec. 3617 R.S., 31 U.S.C. 
484, imposed on expenditure of appropriated moneys by departments and 
establishments of Govt., Center financed through University of Hawaii 
grants, authorized in appropriations acts for State of Hawaii, does 
not require specific authority to operate revolving fund, and grant 
agreement containing no prohibition there is no legal objection to 
maintenance of revolving fund by East-West Center Press____..-_--_--- 
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STORAGE 

Household effects 

Military personnel 

Nontemporary 
College attendance 

Although member of uniformed services under travel orders directing 
permanent change of station with “permissive travel” en route author- 
ized pursuant to par. 8253-2b, Joint Travel Regs., to attend civilian 
college is not entitled to travel or transportation costs, including non- 
temporary storage and related expenses incident to school assignment, 
when assigned overseas under permanent change of station orders and 
due to military restrictions dependents will not join him within 20 weeks 
after departure, requiring nontemporary storage of household goods, 
member's permissive temporary duty may not operate to deprive him 
of rights under par. 8101, Joint Travel Regs., to authorized nontemporary 
storage of effects; however, charges for any additional storage period 
necessitated by permissive temporary duty assignment to attend 
civilian college are responsibility of member 

Regulations and travel orders under which payments were made by 
disbursing officers for nontemporary storage to members of uniformed 
services whose permanent changes of stations were delayed by permis- 
sive temporary duty en route to attend civilian colleges not having con- 
templated any expense to Govt. for nontemporary storage, conclusion 
that payments were not result of lack of due care on part of disbursing 
officers as required by 31 U.S.C. 82a-2 is not justified, and relief of 
disbursing officers from accountability and responsibility for deficiencies 
in official disbursing accounts as prescribed by sec. 82a—2 in consequence 
of any illegal, improper, or incorrect payment is denied, and in settlement 
of erroneous payments for nontemporary storage during period of per- 
missive temporary duty, credit for 90 days’ temporary storage may not 
be allowed 

Replacement items 

When household effects placed in nontemporary storage at Govt. 
expense incident to permanent change of station of Army officer are 
totally destroyed by fire, nontemporary storage charges to extent they 
would have been authorized for destroyed goods may not be paid on 
replacement items, officer upon placing original effects in nontempo- 
rary storage having exhausted shipping weight allowance in view of 
fact that 37 U.S.C. 406(a), which authorizes nontemporary storage 
in lieu of shipment of household effects not needed at new station, con- 
templates that nontemporary storage rights will not exceed shipping 
entitlement ; therefore, officer may not be furnished nontemporary stor- 
age at Govt. expense for additional weight of subsequently acquired 
replacement household goods not immediately needed at new station, 
even though acquired to replace weight destroyed while in non- 
temporary storage 

In view of length of time in which “effective date of orders” rule has 
been in effect with respect to after acquired household effects for both 
military and civilian personnel and express statutory provisions cover- 
ing reimbursement for loss of household effects, there is no authority 
to amend Joint Travel Regulations to authorize, prospectively, non- 
temporary storage of household effects purchased to replace those 
destroyed by fire while in nontemporary storage 
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Household effects—Continued 
Military personnel—Continued 
Temporary 
College attendance 
When permanent changes of stations of members of uniformed serv- 
ices are delayed by permissive temporary duty en route to permit 
attendance at civilian colleges to fulfill requirements for degrees, mem- 


bers may not be credited with 90 days’ storage of household goods, 
nor reimbursed for 90-day portion of prolonged period of storage, par. 
8100, Joint Travel Regs., authorizing 90-day period of temporary duty 
incident to permanent change of station only providing that storage may 


accrue at place of origin, in transit, at destination, or any combination 


thereof, if incident to “authorized” shipment, and when shipment of 


household goods is authorized in connection with permanent change of 
station, member is entitled to 90-day period of temporary storage, even 
though period might occur during college attendance, orders, however, 
to show storage was incident to authorized movement of household goods 


and not incident to permissive temporary duty 
Time limitation 


Storage, moving and accessorial charges on household effects that were 
not shipped to home of selection until after death of member of uni- 
formed services more than 1 year following disability retirement may 
not be reimbursed to surviving dependents on basis that member had 


received outpatient treatment and had been hospitalized at Veterans 


Administration hospital subsequent to retirement, pars. 4158 and 7012, 


Joint Travel Regs., prescribing 1-year period for completing travel to 
selected home upon disability retirement contemplating extension of 
1-year period only when member is hospitalized or undergoing medical 
treatment on date active service is terminated, and deceased member able 


to travel at time of disability retirement, only becoming hospitalized 


within 1-year selection period authorized by regulations, extension of 


time beyond 1-year period is not permissible, and there is no authority 
for payment of moving and storage costs claimed__~~~-.___-----~--~--~-- =. 


SUBSIDIES 


Vessels. (See Maritime Matters, subsidies) 
SUBSISTENCE 


Per diem 
Fractional days 
Less than ten hours 
Under travel order authorizing per diem to employee while traveling 


to and from place of temporary duty for training, payment of per diem 


for less than 6 hours travel each way on different days is not precluded 
by 10-hour travel period restriction on continuous travel of 24 hours. 
or less, in sec. 6.11, Standardized Travel Regs., revised effective Mar. 1. 
1965, per diem for fractional days of travel time involved being for 
computation under rule for continuous travel exceeding 24 hours, even 


though because of administrative restriction per diem payable is for less 


than continuous period of 24 hours, and employee having been away from 
his official station for period of temporary duty in excess of 24 hours. 
fractional parts of day at beginning and end of “continuous travel” 
constitute travel period entitling employee to one-fourth of authorized 
per diem rate for each period of 6 hours or fraction thereof 






160 


INDEX DIGEST 


SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel 
At permanent post 
Enlisted members in Naval Reserve ordered from civilian life to 
combined courses of instruction approximating 25 weeks, 18 weeks at 
officer candidate school and upon graduation as commissioned officer to 


7 weeks of continued instruction at same location under orders pro- 


viding for subsequent permanent duty aboard ship, are not entitled to 
per diem payments as though assigned to temporary duty by virtue of 
fact that due to length of combined courses of instruction, duty station 
at which instructions were given is regarded as permanent station of 


members incident to which no per diem is payable 


Maneuvers, etc. 
Amendatory orders for per diem 
Inclusion of field duty provision, under which per diem is not payable, 
in orders authorizing temporary duty for Marine Corps group under 
circumstances that reasonably established duty contemplated by orders 
did not consist of maneuvers or field duty exercises but was operational 


military duty required of any member located at duty station to which 
group was temporarily assigned was error that should have been ap- 
parent to order issuing authority and its inclusion does not operate to 
deny per diem; therefore, on basis of corrected temporary duty orders 
to effect entitlement to per diem prescribed by par. 4205—5d, Joint 


Travel Regs., per diem may be paid to member performing temporary 


duty with his unit, or detachment, ordered by name or number away 


from permanent station under conditions in which Govt. quarters are 
available without charge and Govt. mess is available 
On board vessels 


Availability of quarters and messing facilities 


Enlisted man who while stationed in Japan performs temporary duty 


on board Navy vessel that maintained berthing and messing facilities 
oriental in nature for national civilian mariners that manned vessel 
which did not meet standards of U.S. Navy may, nevertheless, not be 
paid per diem allowance commensurate with amount he expended for 


food he purchased for duration of trip prior to embarking, par. 4250-8, 


Joint Travel Regs., providing that per diem is not payable for any period 


of temporary duty aboard Govt. vessel when both Govt. quarters and mess 
are available, and messing facilities available to member during tem- 
porary tour of duty constituting “Government mess” within contem- 
plation of par. 1150-4, defining term to include any general or service 


organizational mess, member is not entitled to payment of per diem 
claimed 
Although orders detaching Navy officer from permanent duty station 


directed “temporary duty afloat” waiting further assignment, officer not 
having been furnished quarters and messing facilities contemplated by 


par. 4201 of Joint Travel Regs. for period of temporary duty because 
staff to which he had been attached was physically located ashore is 


entitled to per diem for duration of temporary duty, station from which 
he was detached to comply with temporary duty orders having remained 
permanent duty station for period of temporary duty performed prior 
to discharge, even though orders contemplated another permanent as- 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Military personnel—Continued 
On board vessels—Continued 
Availability of quarters and messing facilities—Continued 
signment at expiration of temporary duty, and such duty having been 
limited to period necessary to effect further assignment is not considered 
SE ee ais aio sb ic ckcn sete decnnctsncsce 310 
Quarters and messing facilities furnished 
Determination of availability contrary to policy 
Officers of uniformed services on temporary duty overseas in con- 
nection with operation Longthrust VIII who were issued certificates of 
nonavailability of Govt. mess for per diem subsistence payment pur- 
poses but such certificates were subsequently administratively invali- 
dated because of established policy requiring officers on temporary duty 
to be subsisted at enlisted field messes may have nonavailability certi- 
ficates regarded as contemporaneous determination of factual situation 
then existing regarding nonavailability of Govt. mess and, therefore, 
per diem payments made to officers need not be recovered___----------- 740 
Per diem in lieu 
Authority provided by 37 U.S.C. 1002(b) to pay members of National 
Guard, or of Reserve component of uniformed services performing train- 
ing or other duty without pay, travel and transportation allowances to 
and from training or duty and to furnish them subsistence and quarters 
in kind, or commutation thereof, may not be exercised to amend Joint 
Travel Regs., to prescribe entitlement to payment of per diem allow- 
ances at rates provided under pars. 4205-3 and 4256-3 for those members 
who are not furnished quarters and/or mess while performing duty with- 
out pay at locations other than at their primary duty stations, Secre- 
taries discretionary authority extending only to furnishing subsistance 
and quarters in kind, or commutation thereof, and “commutation” mean- 
ing fixed sum in lieu of rations and quarters in kind, per diem payment 
a a ee i didiee ok Bik cece cadercdeewcdnddcddecscedce 615 
Reduction 
Blanket, service-wide determinations 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniform 
services and Dept. of Defense civilian employees are not required to 
occupy quarters on rental basis unless head of agency concerned de- 
termines otherwise may not be basis of blanket, service-wide determi- 
nation to reduce per diem of members and employees who when assigned 
to temporary duty at military installations in U.S. occupy or have avail- 
able to them Govt. quarters, whether quarters are furnished with or 
without charge, legislative history of act contemplating that determi- 
nations of necessity to occupy rental quarters would be made on basis 
of circumstances attending particular assignments, or prevailing at 
particular installations, rates chargeable to be fixed at reasonable value 
of quarters ; however, use of Govt. quarters requires appropriate reduc- 
nai Mate ki chicncnbie hd di nciinddnsedaduncnn 626 
Quarters occupation prohibition 
Members of uniformed services who when assigned to temporary 
duty are not required to occupy inadequate Govt. quarters on rental 
basis, pursuant to sec. 5 of act of Aug. 20, 1964, except upon determina- 
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SUBSISTENCE—Continued 

Per diem—Continued 

Military personnel—Continued 

Reduction—Continued 
Quarters occupation prohibition—Continued 
tion of necessity by head of agency concerned—prohibition that does not 
disturb or interfere with longstanding authority to assign free public 
quarters to military personnel and require them to occupy quarters— 
nevertheless are subject to reduction in per diem allowance payable 
pursuant to Joint Travel Regs., no change in regulations being required 
by 1964 act, per diem rate reimbursing member for travel expenses, in- 
cluding quarters, reduction in rate does not constitute rental charge 
contemplated by act, even when free quarters are occupied or service 
charge is imposed, in view of fact that reduction in per diem is not based 
on reasonable value of quarters, but is same regardless of size and 
quality of furnished quarters 
Temporary duty 
Arrival and departure days 

Officer of uniformed services in leave status prior to and subsequent 
to period of temporary duty—Aug. 31 to Sept. 4—authorized incident 
to permanent change-of-station orders, who traveled to temporary duty 
station prior to going on leave and departed therefrom after reverting 
to leave status, may be considered to have arrived at station on Aug. 30 
and departed on Sept. 5 for purpose of paying per diem, restriction 
in par. 4152, Joint Travel Regs., that when temporary duty is directed 
under permanent change-of-station orders, per diem commences as of 
0001 hours on day following arrival and ceases as of 2400 hours on day 
preceding departure in order to prevent payment of per diem and 
mileage on same day, not being for application, and officer on leave not 
having been paid mileage for days on which he reported to and departed 
from temporary duty station is entitled to per diem for Aug. 31 and 


At port prior to reporting aboard vessel 

Coast Guard officer who performs temporary duty at home port of 
vessel designated as new permanent duty station, and where he had 
established home for family prior to reporting on board vessel, may be 
paid per diem allowances for period of temporary duty, officer while 
performing temporary duty having remained in travel status until he 
reported to vessel to which assigned, par. 3050-3, Joint Travel Regs., 
providing that travel status terminates when member reaches port to 
which he has been ordered if vessel to which he is reporting is in port 
only applying if member reports directly to vessel, and payment of per 
diem to officer is not barred by fact that he established home for family 
in city where he is directed to perform temporary duty or by proximity 
of temporary duty station to permanent duty station 

Cadets, midshipmen, etc. 

Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Cadets, midshipmen, etc.—Continued 
midshipmen of U.S. Naval Academy, they are entitled in accordance 
with 37 U.S.C. 422(c) to same travel and temporary duty allowances 
provided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for Naval 
Academy midshipmen traveling under orders, college or university being 
analogous to permanent duty station in determining entitlement to allow- 
ances for “travel while under orders,” and notwithstanding prohibition 
in par. 6005 NROTC midshipmen are subject to Joint Travel Regs. 
when they are made applicable by other statutory provisions___....-~-~- 172 
Contractor’s plant 
Officer of uniformed services assigned to plant of Govt. contractor on 
temporary duty to participate in simulated manned space flight under 
order’ stating that Govt. messing and open messing facilities were not 
available, who was furnished experimental diet in lieu of subsistence, 
was properly paid $1.25 per diem pursuant to par. 4205-6 of Joint Travel 
Regs. authorizing payment of per diem equivalent to sum of $1.25 and 
any charges paid by member to contractor for quarters and/or meals, 
and officer having been furnished quarters and meals appropriate for 
assigned temporary duty, even though unique in character, received 
maximum per diem authorized by par. 4205-6__......--.._------------ 326 
Subsequent permanent station requirement 
Although orders detaching Navy officer from permanent duty station 
directed “temporary duty afloat” awaiting further assignment, officer 
not having been furnished quarters and messing facilities contemplated 
by par. 4201 of Joint Travel Regs. for period of temporary duty because 
staff to which he had been attached was physically located ashore is 
entitled to per diem for duration of temporary duty, station from which 
he was detached to comply with temporary duty orders having remained 
permanent duty station for period of temporary duty performed prior 
to discharge, even though orders contemplated another permanent assign- 
ment at expiration of temporary duty, and such duty having been limited 
to period necessary to effect further assignment is not considered of 
Bere III cra use ei eee ee 310 
Training or school assignment 
Excess of twenty weeks 
Enlisted members in Naval Reserve ordered from civilian life 
to combined courses of instruction approximating 25 weeks, 18 weeks 
at officer candidate school and upon graduation as commissioned officer 
to 7 weeks of continued instruction at same location under orders pro- 
viding for subsequent permanent duty aboard ship, are not entitled to 
per diem payments as though fissigned to temporary duty by virtue of 
fact that due to length of combined courses of instruction, duty station 
at which instructions were given is regarded as permanent station of 
members incident to which no per diem is payable______---_- susan 621 
Reduction 
Blanket, service-wide determination 
Prohibition in sec. 5 of act of Aug. 20, 1964, that members of uniformed 
services and Dept. of Defense civilian employees are not required to 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Reduction—Continued 
Blanket, service-wide determination—Continued 
occupy quarters on rental basis unless head of agency concerned de- 
termines otherwise may not be basis of blanket, service-wide determina- 
tion to reduce per diem of members and employees who when assigned 
to temporary duty at military installations in U.S. occupy or have avail- 
able to them Govt. quarters, whether quarters are furnished with or 
without charge, legislative history of act contemplating that determina- 
tions of necessity to occupy rental quarters would be made on basis of 
circumstances attending particular assignments, or prevailing at par- 
ticular installations, rates chargeable to be fixed at reasonable value of 
quarters ; however, use of Govt. quarters requires appropriate reduction 
1 UF Gain hbk ceed edd ce dddinantndancndbiecbintsnsiiodnddn 626 
Quarters Occupation prohibition 
Although civilian employees of Dept. of Defense who while per- 
forming temporary duty in U.S. are not required to occupy any available 
Govt-furnished quarters, whether furnished with or without charge, 
unless head of agency concerned determines, pursuant to sec. 5 of act 
of Aug. 20, 1964, that required service cannot be rendered, or that Govt. 
property cannot adequately be protected, when civilian employee does 
occupy Govt. quarters, appropriate reduction from authorized per diem 
rate is required under Standardized Govt. Travel Regs.; however, em- 
ployee using other accommodations despite availability of suitable Govt. 
quarters, may be authorized per diem rate in excess of rate he would 
have been paid had he resided in Govt. quarters___._.__._------------ 626 
Training periods 
Per diem in lieu of subsistence and quarters in kind 
Members serving without pay 
Authority provided by 37 U.S.C. 1002(b) to pay members of National 
Guard, or of Reserve component of uniformed services performing 
training or other duty without pay, travel and transportation allow- 
ances to and from training or duty and to furnish them subsistence 
and quarters in kind, or commutation thereof, may not be exercised to 
amend Joint Travel Regs., to prescribe entitlement to payment of per 
diem allowances at rates provided under pars. 4205-3 and 4256-3 for 
those members who are not furnished quarters and/or mess while 
performing duty without pay at locations other than at their primary 
duty stations, Secretaries discretionary authority extending only to 
furnishing subsistence and quarters in kind, or commutation thereof, and 
“commutation” meaning fixed sum in lieu of rations and quarters in 
kind, per diem payment may not be authorized____....____-_____-___ 615 
SUBSISTENCE ALLOWANCE 
Military personnel 
Reserve Officers’ Training Corps 
Eligibility 
Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled 
at college in Advanced Army Reserve Officers’ Training Corps course, not- 
withstanding ineligibility pursuant to par. 19g, AR 145-350, prohibiting 
enrollment unless formally separated from Reserve status, has status of 
par. 18 student, one who although ineligible for enrullment nevertheless 


794-032 O-66—65 
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SUBSISTENCE ALLOWANCE—Continued 


Military personnel—Continued 
Reserve Officers’ Training Corps—Continued 
Eligibility—Continued 
is permitted, when desired by institutional authorities, to pursue ROTC 
course without creating entitlement to uniform or subsistence allow- 
ances, or to be furnished Govt. uniform; however, member’s enroll- 
ment in Advanced Army ROTC course upon discharge from Reserve Unit 
reverts from par. 18 status to full enrollment entitling him to receive 
uniform allowance and commutation of rations_.._....-.----------- 


TAXES 


State 

Government immunity 

Tax clause in contract effect 

Fact that Govt. contractor is not liable pursuant to 189 A. 2d 107 
for sales and use taxes on purchases made in performance of Govt. 
contract does not entitle Govt. to tax under contract containing tax 
clause providing for adjustment of contract price for State and local 
taxes levied on or measured by contract or sales price of services or com- 
pleted supplies furnished under contract, tax contractor no longer is 
obliged to pay being tax imposed on materials incorporated into Govt. 
construction project rather than on sales price on completed project and, 
therefore, contractor is not required to make price adjustment to cover 
his exemption from taxes imposed on purchases made incident to con- 
I as tiie ciicnn tk tice ti ome Ree sini aaaulearmsnian 

Sales 

New Mexico 

Contractor who failed to include State (New Mexico) taxes in bid 
price as required by contract because he relied upon silence of State tax 
authority to letter inquiring about applicability of tax rather than 
upon statute imposing tax and recent court decision upholding consti- 
tutionality of tax law has not shown concrete reasons for justifiable 
assumption or understanding that taxes were not applicable and, there- 
fore, contractor is not entitled to reimbursement for State taxes which 
WE RE CREED te: CONBPACE QU ion etic wcnncns cession esncee 


TELEPHONES 


Long distance calls 

Government business necessity 

Long distance telephone call which was made by employee while on 
official travel to notify wife to meet him at airport in personal car for 
return to residence because flight change due to adverse weather condi- 
tions would cause arrival at airport at time when public transportation 
was not available may be administratively determined to be telephone 
call on public business and allowable as transportation expense under 
sec. 3.la, Standardized Travel Regs., provided that public business 
certification required under sec. 4 of act of May 10, 1939, 31 U.S.C. 680a, 
is made. 23 Comp. Gen. 549, overruled in part -..-------------------- 


Page 


216 


816 


715 
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TELEPHONES—Continued Page 
Pay stations 
Revenues 
Disposition 
Commissions earned on telephone pay stations in new Social Security 
Building occupied by Bureau of Old Age and Survivors Insurance and 
financed from trust funds, which are also used for reimbursement of 
operating costs, including maintenance and utilities, are for deposit in 
miscellaneous receipts, and B-4906 of Oct. 11, 1951, precluding deposit of 
telephone commissions to trust funds because they were in no way con- 
nected with activities prescribed by law for Bureau and were revenues 
in payment for privilege is reaffirmed, test as to whether telephone com- 
missions may be otherwise deposited is not source of funds bearing cost 
of public building and their maintenance, but whether operation of tele- 
phone pay stations may be considered activity prescribed by statute for 
I a ta old ded ba ence ecedeaccunedbacuswnauvsuckcemene ALD 
TENNESSEE VALLEY AUTHORITY 
Power sales 
Rate fixing 
Applicability to Government agencies. (See Public Utilities, power 
sales, between Government agencies) 
TIMBER SALES 
Bids 
Competitive system variances 
Bidding procedure for sale of National Forest timber in which each 
bidder offers to purchase timber involved at either administratively 
determined advertised price or some fixed percentage or amount in ex- 
cess of next highest bid—procedure similar to bidding practices litigated 
and in which-courts held that bids not complete in themselves are not 
bona fide valid bids—may not be approved for adoption in absence of 
prior congressional sanction, proposed bidding procedure introducing 
elements of chance and wagering which have no place in competitive 
bidding system designed to give all bidders equal rights, to secure to 
Govt. benefits which flow from competition, to prevent unjust favorit- 
ism in purchase or sale for public account, and to raise bar against 
collusion and fraud in letting contracts_._..._._._...-.---------------- 292 
TRAILER ALLOWANCES 
Civilian personnel 
Separate shipments of household effects, etc., and house trailer 
Utility house or shed that is not attached to privately owned house 
trailer used as residence by civilian employee transferred under orders 
authorizing transportation of household goods and personal effects is 
not integral part of trailer and under sec. 6, Bur. of Budget Cir. A-56, 
governing payment for transporting house trailer by commercial carrier, 
the employee may not be reimbursed expenses incurred to transport, 
load, and unload utility house, and regulations specifically excluding 
from reimbursable allowance cost of preparing trailer for: movement 
and charges designated in tariffs as “Special Services”, as well as cost 
to transport household goods or personal effects not carried in trailer, 
employee is not entitled to reimbursement for “set-up” charges incurred 
to prepare his trailer for shipment, nor for cost of moving items not 
ei tk GI ica Shia hdenceisdintdieie dene 619 
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TRAILER ALLOWANCES—Continued 
Military personnel 
Election of allowance 
Break-down, etc., of trailer 
When member of uniformed services tows his house trailer or arranges 
to have it moved by commercial carrier, electing trailer allowance au- 
thorized by 37 U.S.C. 409 in lieu of household effects shipment and dis- 
location allowance, and delivery of trailer is precluded by breakdown or 
damage en route in circumstances beyond control, member’s entitlement 
to reimbursement on trailer allowance basis continues even though 
household effects are shipped to new station, and Joint Travel Regs. may 
be amended to authorize payment of trailer allowance for distance 
trailer was hauled, limited in case of commercial carrier to charges in- 
curred by member, plus reimbursement for cost of transporting household 
effects, total cost not to exceed trailer allowance payable had trailer 
reached destination, and where trailer is shipped under Govt. bill of lad- 
ing, household effects reimbursement is limited to amount of trailer 
allowance to destination, less cost to Govt. to haul trailer to breakdown 
point, and trailer allowance, in effect, having been paid, no dislocation 
ee 
Liability of Govt. to carrier for transportation charges to move house 
trailer of member of uniformed services incident to change of duty sta- 
tion when delivery is unaccomplished because of damage to trailer en 
route depends on application of terms of line haul contract to particular 
facts involved, and conceivably result could be different when damage 
occurs due to act of God or due to negligence on part of member or Govt_-_ 
TRANSPORTATION 
Accessorial charges 
Fumigation services 
Household effects. (See Transportation, household effects, fumiga- 
tion services) 
Automobiles 
Illness of employee while en route 
Employee traveling under orders authorizing him to travel to his new 
duty station either by common carrier or by privately owned automobile 
who after commencing travel by automobile, because of iliness and upon 
advice of his physician, abandons intention to drive to his new duty sta- 
tion and travels by air jet coach, arranging for transportation of auto- 
mobile by motor carrier may be reimbursed mileage for travel by 
automobile from old duty station to place of emplaning, together with 
cost of air jet travel to new duty station ; however, there is no basis upon 
which he may receive additional reimbursement on account of trans- 
portation of automobile, fact that he actually traveled by air jet coach 
automatically limiting his travel reimbursement rights to cost of travel 
performed by that means 
Military personnel 
Advance shipments 
Discharge of member other than honorable 
Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 
circumstances requiring separation under other than honorable condi- 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Advance shipments—Continued 
Discharge of member other than honorable—Continued 
tions or confinement is within purview of Pub. L. 88-431, which amended 
87 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of confine- 
ment of members when there is determination that best interests of 
dependents and U.S. require return transportation of dependents and 


Evacuation prior to member’s return 

Evacuation of household effects or motor vehicle of member of uni- 
formed services to place designated by member or to nontemporary stor- 
age when member is not being relieved of his overseas duty assignment 
is contingent upon authorization for transportation of member’s depend- 
ents, and, therefore, member without dependents may not be regarded 
as coming within purview of 37 U.S.C. 406(h), as added by Pub. L. 88-431, 
78 Stat. 439, to entitle him to advance movement of his household effects 
and automobile prior to his return from his overseas assignment 

Restricted station status 

Upon reassignment under orders of members of uniformed services 
from unrestricted duty areas in accompanied status to restricted areas 
on nonaccompanied basis within overseas command, members, although 
entitled under par. 7005-3, Joint Travel Regs., to transportation of de- 
pendents to designated place, even though dependents are not required 
to be moved, and under par. 8253-2.d to shipment of household goods to 
same place, may not ship at Govt. expense motor vehicle for personal 
use of dependents, reassignment not coming within unusual and emer- 
gency conditions contemplated by 37 U.S.C. 406(h), authorizing return 
of dependents, baggage, household effects and motor vehicle to U.S. 
when orders have not been issued, or cannot be used ; therefore, 10 U.S.C. 
2634 governing and limiting shipment of motor vehicle to member’s new 
station, par. 7005 may not be amended to authorize transportation of 
motor vehicle incident to reassignment 

Tires, etc. 

Although automobile tires, spare parts, extra wheels, etc., do not 
constitute “household effects” as defined in par. 8000-2, Joint Travel 
Regs., promulgated pursuant to 37 U.S.C. 406, regulations may be 
amended to authorize inclusion of such items in household goods ship- 
ments in view of broad administrative authority to prescribe appropriate 
regulations for shipment of baggage and household effects 
Bills of lading 

Notations 

Compliance with tariff rule 

Where motor carrier claiming premium service rates has not met two 
conditions required by appropriate tariff—notation on bill of lading 
indicating shipper requested exclusive use of vehicle service and evidence 
that carrier performed service—carrier having failed to establish per- 
formance of premium service from origin to destination, rate allowable 
on shipments transported by carrier is lower truckload charge and, 
although, best evidence of actual performance of authorized exclusive- 
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TRANSPORTATION—Continued 
Bills of lading—Continued 
Notations—Continued 
Compliance with tariff rule—Continued 
use services is showing of clear seal record on bill of lading by proving 
shipment was sealed at origin and that seals were not broken upon 
arrival at destination, absent clear seal record, such documentary evi- 
dence as will reasonably establish furnishing of exclusive use of vehicle 
service will be considered to determine entitlement of carrier to premium 
isi o i istiiecteuedidniadieeaee mame aden 799 
Dependents 
Military personnel 
Advance travel of dependents 
Discharge of member other than honorable 
Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 
circumstances requiring separation under other than honorable condi- 
tions or confinement is within purview of Pub. L. 88-431, which amended 
37 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of con- 
finement of members when there is determination that best interests of 
dependents and U.S. require return transportation of dependents and 
Amendment or revocation of orders 
At member’s request 
Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, and 
paid personal travel from leave address to new duty station is not en- 
titled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change-of-station orders accruing 
only incident to orders that are canceled, revoked, or modified for con- 
venience of Govt. and/or in circumstances over which member has no con- 
trol, and member having requested deferment of overseas assignment is 


entitled only to travel allowances from old to new duty station in amount 


not to exceed distance from place of leave to new duty station_______--_- 655 
Cadets, midshipmen, etc. 
Aviation cadets 
Aviation cadet ordered to active duty from civilian life under author- 


ity of 10 U.S.C. 6911, whose dependent wife traveled from their home to 
his first permanent duty station prior to date he received commission as 
officer, is not entitled after he is commissioned to reimbursement for cost 
of dependent’s travel, grade of aviation cadet—special enlisted grade in 
naval service—only entitling cadet to same allowances, pensions, gra- 
tuities, and other henefits provided for enlisted members in pay grade 


E+, with 4 years’ service or less; therefore, pursuant to 10 U.S.C. 6912 
(Supp. V) and par. 7000-1, Joint Travel Regs., cadet is in ineligible pay 


grade for entitlement to transportation at Govt. expense of dependent 
wife from home to first duty station and he may: not be reimbursed for 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel—Continued 

Cadets, midshipmen, etc.—Continued 
Aviation cadets—Continued 
cost of her travel, right to reimbursement accruing only when he was 
commissioned 
Graduation 

Revision of par. 7068, Joint Travel Regs., to provide that service acad- 
emy graduates who acquire dependent after departure (detachment) 
from service academy but before effective date of active duty orders 
are entitled to transportation of dependent from place acquired to per- 
manent duty station, not to exceed entitlement from further point, home 
of record, or service academy to permanent station, is within statutory 
authority conferred on Secretaries under 37 U.S.C. 406(c), and revision 
would grant service academy graduates substantially same benefits that 
are accorded other members under par. 7060 

Casualty status termination 

Members of uniformed services who are returned to duty and assigned 
to permanent duty station after period in casualty status within mean- 
ing of Missing Persons Act, 50 U.S.C. App. 1001-1018, may have such as- 
signment considered assignment to permanent duty station under 37 
U.S.C. 406 for entitlement to transportation allowances for dependents, 
baggage and household effects so long as provisions of sec. 2, Dependents 
Assistance Act of 1950 remains in effect 


Children 
Birthdays during travel 
Dependent of member of uniformed services who became 21 years of 


age after date delayed travel authorization for transportation of de- 
pendent to member’s overseas station was issued, but before time de- 
pendent arrived at port of aerial embarkation for overseas travel, comes 
within purview of par. 7067-4, Joint Travel Regs., which permits each 
portion of overseas travel to be considered separately and provides 
that entitlement for travel at Govt. expense between ports of aerial or 
water embarkation and debarkation shall be determined on basis of 
attained ages of dependents on date of embarkation and, therefore, since 
dependent was over 21 years of age at time of aerial embarkation, mem- 
ber may not be reimbursed for transportation of dependent to overseas 
station 
Death of member 
Death after release effect 

Member of uniformed services who dies within 1 year after effective 
date of release from active duty may not be considered member who dies 
while entitled to basic pay which is requisite condition for determina- 
tion of travel and transportation rights and, therefore, proposed change 
in Joint Travel Regs. to authorize transportation of dependents and 


household effects incident to death of member occurring after termina- 
tion of entitlement to basic pay would not be proper 


Dependent definition 
Although definition of “dependent” in sec. 12, Missing Persons Act, 


50 U.S.C. App. 1001(c), includes persons who are not included in defini- 
tion in 37 U.S.C. 401, applicable to dependents of members of uniformed 
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Dependents—Continued 
Military personnel—Continued 
Death of member—Continued 
Dependent definition—Continued 
services who die while entitled to basic pay, provisions of Missing Per- 
sons Act are applicable in all cases where transportation is authorized 
for dependents of members who die while entitled to basic pay, and, 
therefore, for issuance of uniform regulations for entitlement to trans- 
portation allowances for dependents and household effects under Missing 
Persons Act and under 37 U.S.C. 406(f) for members who die while 
entitled to basic pay, same definition of “dependent” may be used_--~-- 
Uniform regulations 
Proposed changes in Joint Travel Regs. to combine and consolidate 
entitlements to transportation of dependents and household effects of 
members of uniformed services in cases of death of members occurring 
while members are in receipt of basic pay under 37 U.S.C. 406 and in 
cases where members are officially reported in casualty status under 
Missing Persons Act, 50 U.S.C. App. 1001-1018, are, except for change 
which would authorize transportation allowances for dependents and 
household effects of members who die within 1 year after release from 
active duty, regarded as proper and, except for this change, no other 
objection to issuance of regulations is required__......-------------~--- 
Dependents acquired prior to effective date of orders 
Revision of par. 7068, Joint Travel Regs., to provide that service 
academy graduates who acquire dependent after departure (detach- 
ment) from service academy but before effective date of active duty 
orders are entitled to transportation of dependent from place acquired 
to permanent duty station, not to exceed entitlement from further point, 
home of record, or service academy to permanent station, is within statu- 
tory authority conferred on Secretaries under 37 U.S.C. 406(c), and revi- 
sion would grant service academy graduates substantially same benefits 
that are accorded other members under par. 7060 
Dislocation allowance 
Move prior to effective date of rate increase 
Fact that dependents of members of uniformed services traveled before 
Jan. 1, 1963, effective date of July 10, 1962 act increasing monthly rates 
of basic allowance for quarters (37 U.S.C. 408), and in advance of 
change-of-station orders dated Jan. 1, 1963, or thereafter, does not affect 
entitlement of members to dislocation allowance provided by par. 9001, 
Joint Travel Regs., Career Incentive Act of 1955 authorizing payment 
not having been changed by 1962 act, and no entitlement to dislocation 
allowance being involved but rather proper rate on which to base pay- 
ment, dependent upon member’s grade on effective date of orders and rate 
of basic allowance applicable to that grade and in effect on that date, 
members whose dependents traveled in advance of Jan. 1, 1968 orders, 
or thereafter, are entitled to dislocation allowances at increased basic 
a ee re 
Moves within same city, etc. 
Upon permanent change of duty assignment between stations located 
in proximity to each other in Hawaii—distance of 19 miles—officer of 
uniformed services who relocates household for own convenience is not 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Dislocation allowance—Continued 
Moves within same city, etc.—Continued 
entitled to payment of dislocation allowance, change in duty assignment 
of officer having been made in accordance with area policy that does not 
require relocation of household incident to duty reassignment, there is 
no authority for payment of. dislocation allowance to officer in absence 
of evidence that he was required to vacate quarters or statement by com- 
manding officer, pursuant to par. 9002-1, Joint Travel Regs., that reloca- 
tion of household was necessary as direct result of permanent change 
of station 
Orders amended or revoked 
Payment of dislocation allowance incident to transportation of depend- 
ents of member of armed services whose orders directing him to report 
to port of embarkation for assignment overseas were revoked when it 
became necessary to return member for extensive hospitalization to sta- 
tion from which transferred, may not be considered as coming within 
provisions of act of Dec. 23, 1963, which specifies that member of uni- 
formed service is entitled to travel and transportation allowances under 
37 U.S.C. 404 and to transportation of his dependents, baggage, and 
household effects under 37 U.S.C. 406 and 409, if otherwise qualified, for 
travel performed before effective date of orders directing change of 
station that are later canceled, revoked, or modified 
Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of over- 
seas assignment, reassigned to activity within vicinity of leave address, 
and paid personal travel from leave address to new duty station is not 
entitled to personal and dependent travel and dislocation allowance 
from old to new duty station, reimbursement entitlement to travel and 
transportation allowances authorized by act of Dec. 23, 1963, when 
travel is performed before effective date of change of station orders ac- 
cruing only incident to orders that are canceled, revoked, or modified 
for convenience of Govt. and/or in circumstances over which member 
has no control, and member having requested deferment of overseas as- 
signment is entitled only to travel allowances from old to new duty sta- 
tion in amount not to exceed distance from place of leave to new duty 
station 
Evacuation allowances. (See Family Allowances, evacuation) 
Incidental expenses 
Fees for medical examination of alien dependents of members of uni- 
formed services in connection with obtaining visas is not reimbursable 
expense, 37 U.S.C. 406 (a) and (c) authorizing only transportation of 
dependents at Govt. expense and, although Secretaries of military de- 
partments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent, express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and de- 
pendents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reim- 
bursement of medical examination fees for alien dependents. 
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TRANSPORTATION—Continued 
Dependents—Continued 
Overseas employees 
Home leave 
Divorce and remarriage 
Overseas employee whose wife and children returned to U.S. prior to 
his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing to 
second tour of duty to round trip travel for himself and round trip trans- 
portation for lawful (second) wife, but he may not be reimbursed for 
return travel to U.S. of first wife and children, employee not having com- 
pleted agreed period of overseas service prescribed by sec. 7 of Admin- 
istrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-3, at time of 
their return; however, according to Budget Circular A-56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas house- 
hold, amount of their one-way transportation from U.S. may be paid__- 
Transfer of employee 
Agency located overseas 
When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after comple- 
tion of leave in U.S., although law is silent as to which agency bears ex- 
pense of home leave travel and transportation and return overseas, 
employee entitled to be returned to U.S. for separation upon comple- 
tion of period of overseas service, agency from which he separates may 
bear expense of returning employee and his family to their actual place 
of residence in U.S., and travel from leave point to different post over- 
seas resulting solely from agreement to serve another tour of duty over- 
seas, agency to which employee transfers may pay travel and 
transportation expenses from place of residence in U.S. to new overseas 
duty station and, within limitation authorized by law, expenses of direct 
shipment of household effects from old to new overseas duty station. 767 
Agency within the United States 
Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to accept 
new position and was separated from service on one date and reinstated 
by new agency on next date without break in service, although entitled 
to return travel expenses for himself and transportation of his immediate 
family and household effects to actual place of residence in U.S., having 
traveled to new duty station, reimbursement of travel expenses is limited 
to cost of travel to that point and, entitlement to cost of returning family 
and household effects to place of actual residence does not include reim- 
bursement for cost to place family and household effects at new duty 
station, and cost of employee’s travel to new duty station and cost of 
transporting family and household effects to place of residence is pay- 
able from appropriations of Dept. of Navy 
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TRANSPORTATION—Continued 
Housenold effects 
Change of official station requirement 
Movement from Government to leased quarters 
Expenses incurred by employee to move household goods from Govt- 
furnished quarters made uninhabitable by fire to substitute quarters 
leased for him by Govt. are not reimbursable to employee absent statu- 
tory authority permitting payment of cost to transport effects 
Fumigation services 
Overseas shipments 
Claims against ocean carriers to recover cost of fumigation services 
at U.S. ports on household goods shipments transported from overseas 
under Tenders of Service obligating carriers for “all transportation 
or incidental costs”, but which do not make specific reference to fumiga- 
tion services, should be canceled, provision for transportation or inci- 
dental costs in tenders not being specific enough to embrace item of ex- 
pense borne by shipper according to general carrier custom and practice, 
as confirmed by terms of ocean and land common carrier bills of lading, 
terms incorporated by reference in Govt. bill of lading, and to remove 
any doubt as to carrier liability for fumigation costs, rate tenders spe- 
cifically should exclude such costs 
Military personnel 
Advance shipments 
Discharge of member other than honorable 
Amendment to Joint Travel Regs. to authorize return transportation 
of dependents, household effects and privately owned vehicles of mem- 
bers of uniformed services who while serving overseas are involved in 


circumstances requiring separation under other than honorable condi- 
tions or confinement is within purview of Pub. L. 88-431, which amended 
37 U.S.C. 406(h) to permit advance transportation in such circumstances, 
whether separation is effected overseas or in U.S., and in cases of con- 
finement of members when there is determination that best interests 
of dependents and U.S. require return transportation of dependents and 


Emergency, etc., conditions 
Evacuation of household effects or motor vehicle of member of uni- 
formed services to place designated by member or to nontemporary stor- 
age when member is not being relieved of his overseas duty assignment 
is contingent upon authorization for transportation of member’s depend- 
ents, and, therefore, member without dependents may not be regarded 
as coming within purview of 37 U.S.C. 406(h), as added by Pub. L. 
88-431, 78 Stat. 439, to entitle him to advance movement of his household 
effects and automobile prior to his return from his overseas assignment_ 
After acquired 
Storage. (See Storage, household effects, military personnel 
nontemporary, replacement items) 
Packing, crating, drayage, etc. 
Excess cost liability 
Cost of excess weight charged to officer of uniformed services incident 
to shipment of household effects and books partially packed by him— 
carrier packing remainder of shipment not including charge for items 
packed by officer—may not be recomputed by prorating carrier’s packing 
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Household effects—Continued 
Military personnel—Continued 
Packing, crating, drayage, etc.—Continued 
Excess cost liability—Continued 
cost on excess weight reduced by constructive weight of items packed 
by officer rather than prorating packing cost against total excess weight, 
officer having been permitted for convenience to ship effects in excess 
of authorized weight allowances upon agreement to pay additional cost, 
received benefit for packing service in reduction of overall costs on 
which pro rata share is based, and absent authorizing regulation, officer 
pursuant to par. 8007-2, Joint Travel Regs., is chargeable for excess 
costs prorated on basis excess net weight bears to total net weight, 
and computed on all costs of transportation 
Use at separation processing point 
Reshipment to home of selection 
Members of uniformed services transferred from permanent duty 
station overseas to processing station in U.S. for separation and selection 
of home within 1 year from termination of active duty under par. 8260-1, 
Joint Travel Regs., may be permitted physical possession of household 
goods at processing station without forfeiting right to reshipment to 
home of selection at Govt. expense of goods within permanent change- 
of-station weight allowance, and prohibition in par. 8258 precluding 
reshipment may be amended to authorize use of household goods at 
processing station thereby according members same benefits as accrue 
to member detached from duty for separation in U.S. who has use of 
his household effects from date of detachment until he proceeds to his 
home for separation, members to bear cost in excess of one lot shipment 
from overseas to home of selection via processing point, cost to 
include authorized temporary storage in transit 
Overseas employees 
Transfers 
Agency located overseas ‘ 
When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after comple- 
tion of leave in U.S., although law is silent as to which agency bears 
expense of home leave travel and transportation and return overseas, 
employee entitled to be returned to U.S. for separation upon completion 
of period of overseas service, agency from which he separates may bear 
expense of returning employee and his family to their actual place of 
residence in U.S., and travel from leave point to different post over- 
seas resulting solely from agreement to serve another tour of duty 
overseas, agency to which employee transfers may pay travel and trans- 
portation expenses from place of residence in U.S. to new overseas duty 
station and, within limitation authorized by law, expenses of direct 
shipment of household effects from old to new overseas duty station_- 
Agency within the United States 
Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to 
accept new position and was separated from service on one date and 
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TRANSPORTATION—Continued 
Household effects—Continued 
Overseas employees—Continued 
Transfers—Continued 
Agency within the United States—Continued 
reinstated by new agency on next date without break in service, al- 
though entitled to return travel expenses for himself and transportation 
of his immediate family and household effects to actual place of residence 
in U.S., having traveled to new duty station, reimbursement of travel 
expenses is limited to cost of travel to that point and, entitlement to 
cost of returning family and household effects to place of actual residence 
does not include reimbursement for cost to place family and household 
effects at new duty station, and cost of employee’s travel to new duty 
station and cost of transporting family and household effects to place 
of residence is payable from appropriations of Dept. of Navy 
Storage. (See Storage, household effects) 
Time limitation 
Storage, moving and accessorial charges on household effects that 
were not shipped to home of selection until after death of member of 
uniformed services more than 1 year following disability retirement may 
not be reimbursed to surviving dependents on basis that member had 
received outpatient treatment and had been hospitalized at Veterans 
Administration hospital subsequent to retirement, pars. 4158 and 7012, 
Joint Travel Regs., prescribing 1-year period for completing travel to 
selected home upon disability retirement contemplating extension of 
1-year period only when member is hospitalized or undergoing medical 
treatment on date active service is terminated, and deceased member 
able to travel at time of disability retirement, only becoming hospitalized 
within .1-year selection period authorized by regulations, extension of 
time beyond 1-year period is not permissible, and there is no authority 
for payment of moving and storage costs claimed 
What constitutes 
Tires, luggage trailer, and other accessories 
Although automobile tires, spare parts, extra wheels, etc., do not con- 
stitute “household effects” as defined in par. 8000-2, Joint Travel Regs., 
promulgated pursuant to 37 U.S.C. 406, regulations may be amended to 
authorize inclusion of such items in household goods shipments in view 
of broad administrative authority to prescribed appropriate regulations 
for shipment of baggage and household effects._.__._.---------------- 
Overcharges 
Deduction reclaims 
Procedure 
Although carrier may reclaim transportation overcharges collected by 
deduction from other amounts due pursuant to 49 U.S.C. 66, under which 
prompt payment of charges is authorized, subject to audit and collection 
of overcharges by GAO, 31 U.S.C. 71, right to deduct overcharges reliev- 
ing Govt. from proving overpayment in reimbursement proceedings while 
reserving to carrier right to re-collect recovered overcharges upon estab- 
lishing clear right to payment, or upon rejection of repayment claim to 
petition court for relief, carrier which fails to establish clear legal right 
to deduction of overcharge predicated on bill of lading notation limiting 
transportation charges to Govt. to lower rate published in State tariff 
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TRANSPORTATION—Continued 
Overcharges—Continued 
Deduction reclaims—Continued 
Procedure—Continued 
is not entitled to refund, even though statutory period for bringing court 
action has expired, authority in 49 U.S.C. 22 permitting transportation 
of Govt. property at reduced rates not providing for contracting at 
rates higher than those available to general public_.......---------- 
Rates 
Exclusive use of vehicle 
Evidence 
In absence of clear seal record to establish that authorized exclusive- 
use service on Govt. shipments was performed, primary documentary 
evidence that will be considered reasonable to establish furnishing of 
premium service is certification on bill of lading in accordance with ad- 
ministrative regulations issued by shipping agency, and copies of car- 
rier’s records made contemporaneously with shipment showing no other 
freight was transported on truck or trailer in which shipment moved, or 
records prepared by carriers in their normal business—record manifests, 
trip tickets and reports, dispatch sheets, and other documents describing 
cargo carried on truck or trailer over entire route of movement—and 
lacking primary evidence, secondary evidence, statements by persons 
having personal knowledge of facts of particular shipment, will 
i  ietite teinneiiiemninacee enantio pmen 
Proof of premium service 
Where motor carrier claiming premium service rates has not met two 
conditions required by appropriate tariff—notation on bill of lading in- 
dicating shipper requested exclusive use of vehicle service and evidence 
that carrier performed service—carrier having failed to establish per- 
formance of premium service from origin to destination, rate allowable 
on shipments transported by carrier is lower truckload charge and, 
although, best evidence of actual performance of authorized exclusive- 
use services is showing of clear sea] record on bill of lading by proving 
shipment was sealed at origin and that seals were not broken upon 
arrival at destination, absent clear seal record, such documentary 
evidence as will reasonably establish furnishing of exclusive use of 
vehicle service will be considered to determine entitlement of carrier to 
premium service rate 
Through 
Destination changes 
Diversion en route to port of New Orleans of shipment of household 
goods picked up in Germany to destination in U.S. other than one to 
which consigned does not effect application of through rate provided 
in Household Goods Carriers’ Bur. Military Rate Tariff I.C.C. No. 14, 
tariff containing no routing requirement prescribing particular ports 
via which through rates apply, and although port of New York would 
have been closer than New Orleans to ultimate destination of shipment, 
it is irrelevant that shipment entered one port rather than another, and 
carrier is not entitled to payment in excess of prescribed through rate, 
and rates having been offered under 49 U.S.C. 22, omission of rule for 
computing transportation charges on diverted shipments, coupled with 
inclusion of means to ascertain diversion service charge, justifies con- 
struing that through rate applied to shipment diverted en route 
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TRANSPORTATION—Continued 

Requests 

Issuance, use, etc. 

Ticketing by mail service 

Use of “ticketing by mail” or “tele-mail” airline service whereby 
traveler orders tickets by telephone and carrier mails tickets is not pre- 
cluded by 5 GAO 2040.10, which requires person presenting transporta- 
tion request to establish identity, in view of fact that agency ordering 
tickets will furnish serial number and information normally shown on 
transportation request, SF 1169, ticket, carrying serial number (5 GAO 
2040.25), will be mailed to identified Govt. office, which in turn will for- 
ward executed transportation request to carrier, and, although no 
significant savings may result, procedure will facilitate ticket procure- 
ment, with no detriment to interests of Govt.; however, need remains 
for such agency functions as selection of economical routes, preparation 
of transportation requests and travel vouchers, and maintenance of both 
SOO Ge TRING Werinl CRINGE... 20 6 one ow ee ich ceccsdenew 
Trailers 

Trailer allowances. (See Trailer Allowances) 
Transit privileges 

Nontransit tonnage 

Shipment of commodity other than that tendered as transit tonnage, 
which originated at transit point as nontransit tonnage and was trans- 
ported in same car as outbound shipment of transit tonnage, although not 
used to make up carload minimum, is subject to carload rate at actual 
weight of shipment in accordance with sec. 22 Quotation authorizing 
transit privilege and inclusion of nontransit tonnage for transportation 
at applicable carload rate on basis of actual weight from transit point 
to final destination, and carrier having been paid carload charges ac- 
cruing on transit shipment as well as additional charges on nontransit 
weight is not entitled to adjustment based on less-than-carload rate, as 
though nontransit weight was separate shipment, to construe otherwise 
would add nothing to quotation that is not available under tariff 

TRAVEL EXPENSES 

Fares 

Taxicabs 

Between residence and headquarters 
Prior to travel status 

Although taxicab fare paid by Govt. employees to transport baggage 
from residences to headquarters incident to official travel to be performed 
later in day from common carrier located two blocks from office, to 
which employees walked, may not be allowed, absent amendment to sec. 
3.1(b), Standardized Govt. Travel Regs., which limits reimbursement 
for taxicab fares to and from common carrier or other terminal to either 
place of abode or place of business, and in view of number of different 
circumstances which would be encountered, payments made to employees 
need not be identified or collected, amounts paid approximating cost 
to employees to travel from residences to terminal 
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TRAVEL EXPENSES—Continued Page 

Military personnel 

Amendment or revocation of orders 

Intermediate station change 

When permanent change-of-station orders of member of uniformed 
services assigning him overseas are amended while he is on leave to 
change port of call, which necessitated his return to initially designated 
port to pick up automobile and baggage he had left there in anticipation 
of transfer, member is entitled to reimbursement of travel expenses pur- 
suant to act of Dec. 23, 1968 (37 U.S.C. 406a), authorizing payment 
of travel and transportation allowances for travel under orders that are 
canceled, revoked, or modified, the “a different change of station” provi- 
sion of sec. 406(a) (2) being applicable to intermediate port of call, even 
though no change of overseas assignment occurred, member having been 
placed at personal financial disadvantage by modification of orders after 
departure from old station on authorized grant of leave within meaning 
of 1963 act ; therefore, in accordance with Joint Travel Regs. he may be 
paid mileage not to exceed distance from old station to new port of call 
a ET ise nicintinehctmaiineunincin we nricvemnaiaaieeie 212 

Leaves of absence 

Station changes during leave 

Officer of uniformed services who while on leave prior to reporting 
for overseas assignment is granted compassionate deferment of overseas 
assignment, reassigned to activity within vicinity of leave address, and 
paid personal travel from leave address to new duty station, is not 
entitled to personal and dependent travel and dislocation allowance from 
old to new duty station, reimbursement entitlement to travel and trans- 
portation allowances authorized by act of Dec. 23, 1963, when travel is 
performed before effective date of change of station orders accruing only 
incident to orders that are canceled, revoked, or modified for convenience 
of Govt. and/or in circumstances over which member has no control, and 
member having requested deferment of overseas assignment is entitled 
only to travel allowances from old to new duty station in amount not to 
exceed distance from place of leave to new duty station__...-..------ 655 

Local travel 

When members of uniformed services travel by privately owned 
vehicles in and around large metropolitan area of permanent duty sta- 
tion which is not served by local common carrier to visit plants located 
in many municipalities surrounding metropolitan area in administering 
contracts of corporation, and each member is assigned to office in one of 
plants maintained as integral part of responsible activity, traveling from 
one office to another and from residence to office other than his own, such 
travel is within purview of 37 U.S.C. 408, and members are entitled to 
reimbursement on mileage basis but travel performed between plants 
within and outside metropolitan area of permanent duty station con- 
stitutes interstation travel for reimbursement under 37 U.S.C. 404, 
PUreneet to COMIpObORt WEREER GUEGER. «2. wiicccccccscccccesccnceeene 445 





INDEX DIGEST 


TRAVEL EXPENSES—Continued 

Military personnel—Continued 

Miscellaneous expenses 

Dependents 
Aliens 

Fees for medical examination of alien dependents of members of uni- 
formed services in connection with obtaining visas is not reimbursable 
expense, 37 U.S.C. 406(a) and (c) authorizing only transportation of 
dependents at Govt. expense and, although Secretaries of military de 
partments may authorize reimbursement for same miscellaneous trans- 
portation expenses for dependents as is authorized for members, such 
as passport, visa fees, and photograph and birth certificate costs, but 
absent express authority physical examination fees considered medical 
and not transportation costs and incurred for benefit of member and 
dependents are not proper charges against appropriated funds, and par. 
7002-3 of Joint Travel Regs. may not be amended to authorize reimburse- 
ment of medical examination fees for alien dependents 

Reserve Officers’ Training Corps 

Summer training 

Although Naval Reserve Officers’ Training Corps midshipmen ap- 
pointed under 10 U.S.C. 6904 and assigned to NROTC unit at college or 
university in which they are enrolled are not subject pursuant to par. 
6005 to Joint Travel Regs. while attending summer training, when, 
however, they participate in summer training in Foreign Midshipman 
Exchange Programs under circumstances similar to participation by 
midshipmen of U.S. Naval Academy, they are entitled in accordance with 
37 U.S.C. 422(c) to same travel and temporary duty allowances pro- 
vided under 37 U.S.C. 404, and prescribed by 37 U.S.C. 410, for Naval 
Academy midshipmen traveling under orders, college or university being 
analogous to permanent duty station in determining entitlement to 
allowances for “travel while under orders”, and notwithstanding pro- 
hibition in par. 6005 NROTC midshipmen are subject to Joint Travel 


Reservists 
Training 
Travel deviating from orders 
Marine Corps Reserve who upon failing to report on Mar. 1, 1964 
for involuntary active duty for training is apprehended and placed under 
jurisdiction of military authorities in area of home on Mar. 6, and 
delivered into custody at duty station on Mar. 14, is entitled to pay from 
Mar. 6, in accordance with par. 044250-1 of Navy Comptroller Manual 
which provides that member absent without authority is entitled to pay 
from date he returns to jurisdiction of Armed Forces, and delay in 
transferring him to assigned duty station after he was placed under 
military control is considered to have been for convenience of Govt.; 
furthermore, member having reported for duty on Mar. 14, using trans- 
portation and meal tickets furnished from place where apprehended, is 
only chargeable with cost of that portion of travel which exceeded cost of 
transportation and meal tickets for travel directed by orders 


794-032 O-66—66 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Retirement 
To selected home 
Time limitation 
Proposed change to Joint Travel Regs. to extend 1-year period in which 
members of uniformed services may select home on release from active 
duty or retirement to cover cases where member is hospitalized or 
undergoes medical treatment during 1-year period after release but before 
completion of travel, when longstanding administrative practice recog- 
nizes 1 year as reasonable time for travel unless member is confined in 
hospital and undergoing treatment on date of release or retirement, may 
not be approved in absence of legislation authorizing travel over such 
Zc damn ekonenndaepeakkhbneebiees 
Transportation in kind and monetary allowance 
Absentee, etc., status effect 
Enlisted Marine Corps member who, under orders directing travel 
to new permanent duty station, deserted and subsequently upon ap- 
prehension completed travel to duty station over indirect route at per- 
sonal expense and by Govt. means (use of transportation request and 
Govt. conveyance) is regarded as completing travel under original 
change of station orders which remained in effect entitling member to 
payment of travel allowance for mixed modes of travel and, therefore, 
member who had desertion mark removed upon conviction for unau- 
thorized absence is entitled to mileage computed on official distance 
from old to new station, less distance of indirect intermediate travei 
by transportation request and Govt. means, plus any per diem to which 
he may be entitled for travel performed 
Travelers checks 
Reimbursement 
Cost of purchasing travelers checks for safe transportation of per- 
sonal funds of members of uniformed services on authorized travel of 
members and their dependents outside U.S. is valid travel expense and 
Secretaries of military departments may issue regulations authorizing 
reimbursement to members for cost of such travelers checks__._.-_--- 
Mode of travel 
Mixed 
Illness of employee while en route 
Employee traveling under orders authorizing him to travel to his new 
duty station either by common carrier or by privately owned automobile 
who after commencing travel by automobile, because of illness and upon 
advice of his physician, abandons intention to drive to his new duty 
station and travels by air jet coach, arranging for transportation of 
automobile by motor carrier may be reimbursed mileage for travel by 
automobile from old duty station to. place of emplaning, together with 
cost of air jet travel to new duty station; however, there is no basis 
upon which he may receive additional reimbursement on account of 
transportation of automobile, fact that he actually traveled by air jet 
coach automatically limiting his travel reimbursement rights to cost of 
re er I I nis siesncaenis enchsahaeiaeandeciccbeabantincaciapaanies nee 
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TRAVEL EXPENSES—Continued 

Official business 

Union, etc., organization duty 

Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in 
connection with negotiations under employee-management E.O. No. 
10988 may not, in absence of legislation, have such travel or overtime 
duty regarded as official business for purposes of reimbursing employees 
for travel expenses or for payment of overtime compensation 
Overseas employees 

Home leave 

Minimum service requirement 
Reimbursement basis 


Overseas employee whose wife and children returned to U.S. prior 
to his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing 
to second tour of duty to round trip travel for himself and round trip 
transportation for lawful (second) wife, but he may not be reimbursed 
for return travel to U.S. of first wife and children, employee not having 
completed agreed period of overseas service prescribed by sec. 7 of Ad- 
ministrative Expenses Act of 1946, as amended, 5 U.S.C. 73b-3, at time 
of their return ; however, according to Budget Circular A-56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas 
household, amount of their one-way transportation from U.S. may be 


Transfers 
Agency located overseas 

When overseas employee completes tour of duty and returns to U.S. 
to take leave after signing renewal agreement to serve additional tour 
overseas with different agency to which he will transfer after completion 
of leave in U.S., although law is silent as to which agency bears expense 
of home leave travel and transportation and return overseas, employee 
entitled to be returned to U.S. for separation upon completion of period 
of overseas service, agency from which he separates may bear expense 
of returning employee and his family to their actual place of residence 
in U.S., and travel from leave point to different post overseas resulting 
solely from agreement to serve another tour of duty overseas, agency 
to which employee transfers may pay travel and transportation expenses 
from place of residence in U.S. to new overseas duty station and, within 
limitation authorized by law, expenses of direct shipment of household 
effects from old to new overseas duty station 

Agency within United States 

Dept. of Navy overseas employee upon completion of agreed period 
of service who when Govt. agency to which he was transferring refused 
to authorize travel costs to his new duty station in U.S. resigned to 
accept new position and was separated from service on one date and 
reinstated by new agency on next date without break in service, although 
entitled to return travel expenses for himself and transportation of his 
immediate family and household effects to actual place of residence 
in U.S., having traveled to new duty station, reimbursement of travel 
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TRAVEL EXPENSES—Continued 


Overseas employees—Continued 
Transfers—Continued 

Agency within United States—Continued 
expenses is limited to cost of travel to that point and, entitlement to 
cost of returning family and household effects to place of actual residence 
does not include reimbursement for cost to place family and household 
effects at new duty station, and cost of employee’s travel to new duty 
station and cost of transporting family and household effects to place 
of residence is payable from appropriations of Dept. of Navy---------- 
Telephone calls incident to arranging transportation 

Long distance telephone call which was made by employee while on 
official travel to notify wife to meet him at airport in personal car for 
return to residence because flight change due to adverse weather condi- 
tions would cause arrival at airport at time when public transportation 
was not available may be administratively determined to be telephone 
call on public business and allowable as transportation expense under 
sec. 3.la, Standardized Travel Reg., provided that public business cer- 
tification required under sec. 4 of act of May 10, 1989, 31 U.S.C. 680a, is 
made. 23 Comp. Gen. 549, overruled in part.........-..._--------.-- 
Tips 

Airport bus, etc., service 

Tips given by employees on official travel to drivers of airline buses 
and limousines operating between regular terminals and airports are to 
be distinguished from tips given to drivers of taxicabs who do not op 
erate on any regular schedule or route and, therefore, authority in sec. 
3.1(b), Standardized Govt. Travel Regs., for reimbursing employees for 
tips incident to authorized or approved use of taxicabs does not permit 
reimbursing employees for tips to airport bus and limousine drivers__-_- 
Witnesses 

Private litigation, etc. 

Attendance of employee as witness in criminal hearing, which in- 
volved automobile accident that occurred while employee-witness and 
another employee were on official assignment, for purpose of strengthen- 
ing employee’s case to obtain favorable verdict so that possibility that 
Govt. under its liability in 28 U.S.C. 2679 would not become involved in 
subsequent tort action as result of automobile accident occurring in 
scope of employee’s employment, must be regarded as appearance in best 
interest of Govt., even though witness was not summoned on behalf of 
U.S., and, therefore, travel of employee-witness to hearing may be 
considered official business for payment of travel expenses 


TRUST FUNDS 


(See Funds, trust) 
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UNIFORMS Page 
Military personnel 
Enlisted personnel 
Cash clothing allowance 
Missing, interned, etc., status 
When member of uniformed services enters missing or other status 
covered by Missing Persons Act, as amended, 50 U.S.C. App. 1001-1015, 
permanent items of pay and all allowances, except temporary allowances, 
may continue to be credited to his account provided no change occurs 
in conditions of entitlement, sec. 2 of act authorizing same basic, special 
and incentive pay, basic allowances for subsistence and quarters, and 
station per diem allowances, not to exceed 90 days, for period of absence 
that member was entitled to at beginning of absence, and family separa- 
tion allowance authorized by 37 U.S.C. 427(a)—basic allowance for 
quarters equal to that payable to member without dependents in same 
pay grade—falling within purview of sec. 2, Missing Persons Act, it may 
be allowed, but not cash clothing allowance provided for enlisted per- 
sonnel under 37 U.S.C. 418, item that is not enumerated in act, and other 
specific items of pay or allowances may be questioned__.............- 657 
Officers 
Temporary 
Reserve appointment without interruption of active duty 
Enlisted member of Regular Marine Corps who when temporary ap- 
pointment as Regular commissioned officer under 34 U.S.C. 350a, at 
which time he received initial uniform allowance of $250, is terminated 
and he simultaneously is discharged as enlisted member and accepts 
permanent commission in Marine Corps Reserve is not entitled to $100 
additional active duty allowance provided by 37 U.S.C. 416(b), member 
upon acceptance of permanent commission in Reserve when temporary 
Regular commission was terminated continued on uninterrupted active 
duty career that makes him ineligible to receive extended active duty 
uniform allowance upon initial entrance on duty as Reserve 
I arta asi seats cenit ictai taint niaiatiain mcibniaiemeidatmiemaapaia uit 327 
Reserve Officers’ Training Corps 
Commutation funds in lieu of uniforms 
Recoupment of surplus funds 
Commutation funds paid to University of Maryland in lieu of uniforms 
for enrolled members of Air Force Reserve Officers’ Training Corps that 
are on hand as excess at close of 1962-1963 school year in amount less 
than retention limitation prescribed by regulation are not for recoupment 
as funds belonging to the U.S., amendment of statutory regulation on 
Apr. 15, 1964, changing formula, may not be retroactively applied to 
decrease rights of University ; however, having consented to participate 
in Air Force Reserve Officers’ Training Corps program for another year, 
University assented to 1964 regulation, and new formula, prescribing 
lesser amount of surplus uniform commutation funds to be retained is 
applicable to 1964-65 fiscal and school year, and to unobligated cash 
balance of funds on hand July 1, 1964_.__.--------__----~-------- se | Ee 
Entitlement 
Enlisted member of U.S. Marine Corps Reserve Unit who is enrolled 
at college in Advanced Army Reserve Officers’ Training Corps course, 
notwithstanding ineligibility pursuant to par. 19g, AR 145-350, prohibit- 
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UNIFORMS—Continued Page 

Military personnel—Continued 

Reserve Officers’ Training Corps—Continued 

Entitlement—Continued 
ing enrollment unless formally separated from Reserve status, has status 
of par. 18 student, one who although ineligible for enrollment neverthe- 
less is permitted, when desired by institutional authorities, to pursue 
ROTC course without creating entitlement to uniform or subsistence 
allowances, or to be furnished Govt. uniform; however, member’s en- 
rollment in Advanced Army ROTC course upon discharge from Reserve 
Unit reverts from par. 18 status to full enrollment entitling him to re- 
ceive uniform allowance and commutation of rations____.....-..------ 216 
UNIONS 

Federal service 

Employee expense reimbursement 

Employee representatives of employee organizations who are required 
to travel and to perform duty outside their regular tours of duty in con- 
nection with negotiations under employee-management E.O. No. 10988 
may not, in absence of legislation, have such travel or overtime duty 
regarded as official business for purposes of reimbursing employees for 


travel expenses or for payment if overtime compensation_-__.....----- 617 
VEHICLES 
Parking fees. (See Fees, parking) 
Purchases 
Limitation 


Vehicles acquired from excess property lists 

Transfers of passenger vehicles acquired from other departments and 
agencies under sec. 202(a), Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 483(a), are not outside purchase 
limitations in appropriation acts, 5 U.S.C. 78, prohibiting purchase or hire 
of passenger motor vehicles unless authorized by appropriation act or 
other law applying to all forms of acquisition, including Govt. transfers 
with or without reimbursement, embracing transfers under sec. 202(a), 
1949 act, general law relating to all Federal property, containing no 
authorization to acquire vehicles without regard to 5 U.S.C. 78; however, 
Bur. of Indian Affairs having relied on 26 Comp. Gen. 312 in acquisition 
of excess vehicles without regard to purchase limitation in 1963 ap. 
propriation act, no action on transfer will be taken. 26 Comp. Gen. 
ein ote La ddnwoencdadnkekbechatbeda sack eavecwadednaen 117 

VETERANS 

Compensation payments 

Incompetent veterans 

Retired pay waiver withholding 
Income limitation exceeded 

Hospitalized mentally incompetent retired member of uniformed serv- 
ices whose curator on his behalf elected in lieu of retired pay compensa- 
tion from Veterans Admin, under 38 U.S.C. 3203, which requires 
withholding of such compensation for hospitalized incompetent veterans 
when their estate exceeds $1,500, until estate is reduced to $500, does not 
automatically become entitled to waived retired pay during periods 
when veteran’s estate exceeds limitation in absence of withdrawal of 
retired pay waiver because right to retired pay once waived does not 
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VETERANS—Continued Page 

Compensation payments—Continued 

Incompetent veterans—Continued 
Retired pay waiver withholding—Continued 
Income limitation exceeded—Continued 

accrue unless there is termination of right to compensation as dis- 

tinguished from contingent withholding and, therefore, payment of 

retired pay waived in favor of compensation may not be made to curator 

on behalf of member for periods when compensation was withheld_---- 727 
VETERANS ADMINISTRATION 

Rental collections 

Disposition 

Requirement for deposit of garage rentals collected by payroll de- 
ductions made from salaries of employees of Veterans Admin. hospitals 
and domiciliaries to miscellaneous receipts pursuant to 38 U.S.C. 5004 
is not repealed by implication by act of Aug. 20, 1964 and continues in 
effect, 1964 act authorizing agencies to permit rentals received for 
quarters and facilities, including garage space, to remain in applicable 
appropriation or fund having general application not changing previ- 
ously existing methods of handling rent receipts does not conflict with or 
repeal 38 U.S.C. 5004, specifically authorizing Veterans Admin. to 
construct and maintain garages for accommodation of employees and to 
collect rentals for deposit into miscellaneous receipts and, therefore, 
1964 act not repealing sec. 5004, but continuing previously existing 
methods, Veterans Admin. is not authorized to permit garage rentals 
to somain in applicable appropriation. ..n.nncininn cc ncccncenncesces 424 

VOLUNTARY SERVICES 
Officers and employees 
Reporting early for duty 
Clothing changes, etc. 

“mployees who of their own volition arrive prior to time necessary for 
actually reporting on duty and spend more than de minimis amount of 
time before and after work going to and from lockers to remove or don 
outer garments and/or change into work clothes are not entitled to 
overtime compensation for time involved in reporting early for duty, 
employees only having been afforded facilities for voluntary tasks they 
assumed, there is no legal requirement or justifiable legal basis for 
Papmees CL Overtime COmpeneMtloie acess csi ncececmesndaensns 195 

WITNESSES 
Government employees 

Private litigation, etc. 

Attendance of employee as witness in criminal hearing, which involved 
automobile accident that occurred while employee-witness and another 
employee were on official assignment, for purpose of strengthening 
employee’s case to obtain favorable verdict so that possibility that Govt. 
under its liability in 28 U.S.C. 2679 would not become involved in sub- 
sequent tort action as result of automobile accident occurring in scope 
of employee’s employment, must be regarded as appearance in best 
interest of Govt., even though witness was not summoned on behalf of 
U.S., and, therefore, travel of employee-witness to hearing may be con- 
sidered official business for payment of travel expenses__........_--- 188 
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WORDS AND PHRASES 


“Absence without” or “over” leave 

Army enlisted member who, incident to revocation of retirement 
orders due to miscalculation of active service for retirement, had year 
of retirement excused as unavoidable absence when returned to active 
duty to qualify for retirement may not have excused period regarded 
as “absence without” or “over” leave under 37 U.S.C. 508(a), which are 
terms describing situation in which absent member is obligated to 
return to active duty but is prevented by circumstance beyond his control 
or control of Govt. and member’s ineligibility for retirement does not 
change fact that he was not obligated to perform any active duty so that 
excuse of absence could make absence “active duty”, and, therefore, 
legality of crediting excused period as active duty for retirement qualifi- 
cation is too doubtful to permit payment of retired pay__-.-.---------- 
“Active duty” 

Enlisted reservist in inactive status who traveled at own expense 
incident to orders to report for 1 day of “active duty for training” for 
purpose of physical evaluation to determine fitness for retention in 
Reserve may not have compliance with orders regarded as “active 
duty” for entitlement to pay and allowances where member per- 
formed no active duty and none was contemplated; therefore, member 
is not entitled to pay and allowances and point credit for retirement___-_ 

Although wage status for social security tax purposes of former mem- 
ber of uniformed services who is awarded judgment by Court of Claims 
for back pay and allowances for period when he did not perform any 
military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and conclusive 
and not affected by settlement action made by GAO pursuant to judg- 
ment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 210, 
Social Security Act, 42 U.S.C. 410(m) (1), as including service as mem- 
ber of uniformed services on active duty and definition of “active duty” 
in 10 U.S.C. 101(22) make it doubtful whether individual could be con- 
sidered employed during back pay period unless court’s decision is viewed 
as conferring on him active duty status for such period___--------~---- 
“Active military service” 

Term “active military service” in sec. 208, Annual and Sick Leave 
Act of 1951, as amended by sec. 203, Dual Compensation Act, 5 U.S.C. 
2062, which requires exclusion of such service in determining years of 
service for annual leave accrual purposes, means active service in any 
of uniformed services, including commissioned service in Public Health 
Service and Coast and Geodetic Survey, which for certain periods was 
considered civilian service, in absence of any indication of congressional 
intent to place members of Public Health Service and Coast and 
Geodetic Survey in perferred position for leave accrual purposes and. 
therefore, after Dec. 1, 1964—effective date of sec. 203 of Dual Com- 
pensation Act—members or retired members of uniformed services, 
Public Health Service, or Coast and Geodetic Survey who accept civilian 
positions may not have active military service credited for annual leave 
accrual purposes, unless such service is covered by one of three excep- 
tions specifically enumerated in sec. 208 
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WORDS AND PHRASES—Continued 


“Active service” 

Although period of active duty for training without pay or allowances 
in 1940 while member of Fleet Naval Reserve pursuant to sec. 315, Naval 
Reserve Act of 1938 (34 U.S.C. 855n (1946 Ed.) ), meets “active service” 
requirements of sec. 511, Career Compensation Act of 1949 (37 U.S.C. 
311 (1958 Ed.)) for percentage multiple purposes in computing retired 
pay of Fleet reservist upon transfer to retired list in 1950, such training 
service in nonpay status may not be counted in determining member’s 
proper rate of basic pay wider sec. 201, Career Compensation Act, as 
amended (37 U.S.C. 208), for use in computation of retired pay, credit 
for “full-time training duty” as “active duty” prior to act of Aug. 10, 
1956, 10 U.S.C. 101(22), being precluded pursuant to sec. 101, Armed 
Forces Reserve Act of 1952 (50 U.S.C. 901), which defines full-time 
duty in active military service as other than active duty for training___- 
“Civil office” 

Officer of Regular Army who while in excess leave program attending 
law school accepts temporary appointment as special policeman in Li- 
brary of Congress under 2 U.S.C. 167 is regarded as having position 
which is created by statute with prescribed duties and which requires 
some exercise of sovereign powers so that such position is considered as 
“civil office” within civil office prohibition under 10 U.S.C. 3544(b), re 
gardless of temporary nature of appointment, and, therefore, officer not 
only forfeits his Regular Army commission but also loses his entitle- 
ment to pay and allowances upon recall to active duty on termination 
Oe, DR is gives cries ghee cites cnacnccaneenennaaiie 
“Contempt fine” 

Although contempt of court fine which was imposed by Federal court 
against employee acting in compliance with administrative regulations 
and instructions is judgment of court, fine is different in nature, prin- 
ciple and purpose from judgment which is payable from permanent 
indefinite appropriation established by sec. 1302 of act of July 27, 1956. 
31 U.S.C. 724a, and, therefore, while contempt fine may not be paid from 
permanent appropriation for judgments, if there is administrative de 
termination that fine was incurred in accomplishment of official business 
for which department’s salaries and expenses appropriation is made, 
fine would be payable from such appropriation___.._.__._._._.__.___._-__- 
“Employment” 

Although wage status for social security tax purposes of former 
member of uniformed services who is awarded judgment by Court of 
Claims for back pay and allowances for period when he did not perform 
any military service is matter for determination by head of particular 
Federal agency concerned and such determination is final and con- 
clusive and not affected by settlement action made by GAO pursuant 
to judgment under 28 U.S.C. 2517(a) ; definition of “employment” in sec. 
210, Social Security Act, 42 U.S.C. 410(m) (1), as including service as 
member: of uniformed services on active duty and definition of “active 
duty” in 10 U.S.C. 101(22) make it doubtful whether individual could 
be considered employed during back pay period unless court’s decision 
is viewed as conferring on him active duty status for such period__-_.- 
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WORDS AND PHRASES—Continued 


“Encampment” 

Term “encampment” as used in 39 D.C. Code 608 means camp duty 
prescribed by 39 D.C. Code 607, as well as field training prescribed by 
32 U.S.C. 502, and any duty reasonably connected therewith, and if any 
doubt should arise involving specific encampment it may be presented 
for consideration 
“Filed” 

Dual Compensation Act of Aug. 19, 1964 prescribing that status election 
of retired officer employed on Nov. 30, 1964 in civilian position “shall 
be filed with the department concerned” not later than ninetieth day 
after effective date of subsec. 201(f)—Dec. 1, 1964—election to be timely 
filed must be received by department concerned on or before Mar. 1, 


“Holding an office of profit or trust” 

Retired enlisted member of Coast Guard who receives salary in civilian 
position with State of Tasmania, Australia, is regarded as holding 
“office of profit and trust” under Federal Govt. after retirement as those 
terms are used in Art. I, sec. 9, cl. 8 of U.S. Constitution, prohibiting 
persons holding such offices from accepting’ emoluments from foreign 
state, so that, in absence of consent of Congress acceptance by retired 
member of salary for employment with State of Tasmania, which is 
considered “foreign State,” comes within constitutional prohibition, 
and, although constitutional provision does not specify penalty for 
action contrary to prohibition, effect can be given by withhholding from 
member’s retired pay amount equal to foreign salary received in viola- 
Rs Oe CR hii caine Sicninenidaciteedncad tee 

Since enlisted member of Navy who is transferred to Fleet Reserve 
continues to be subject to call to active duty and receives retainer pay 
for membership and service in Fleet Reserve, Fleet reservist who accepts 
employment with foreign government, without consent of Congress, 
must be regarded as holding “office” within meaning of Art. I, sec. 9, 
el. 8 of U.S. Constitution, prohibiting persons holding “offices” from 
accepting emoluments from foreign state, and, therefore, acceptance of 


such employment would affect member’s entitlement to receive retainer 
ae iio eran cn eh wha eakaccceaten ss alana aided clades tae thane 


“Immediate family” 

Overseas employee whose wife and children returned to U.S. prior to 
his eligibility for home leave, and at time he became eligible for home 
leave he had been divorced and had remarried, second wife having 
traveled to overseas station at his expense, is entitled upon agreeing to 
second tour of duty to round trip travel for himself and round trip trans- 
portation for lawful (second) wife, but he may not be reimbursed for 
return travel to U.S. of first wife and children, employee not having 
completed agreed period of overseas service prescribed by sec. 7 of 
Administrative Expenses Act of 1946, as amended, 5 U.S.C. 73b—3, at time 
of their return; however, according to Budget Circular A—56, “immediate 
family” meaning members of employee’s household, when two of three 
children, whose custody he shares with former wife, join overseas house- 
hold, amount of their one-way transportation from U.S. may be paid_-_-_- 
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“Leased quarters” 

When residence of caretaker of Govt. property is damaged necessitating 
occupation of motel for few days until Govt. made available house leased 
at monthly rental rate exceeding that deducted from salary for deter- 
mined reasonable value of quarters damaged, rate less than 20 percent 
of monthly basic salary prescribed by AR 210-12, employee pursuant 
to act of Mar. 5, 1928 is entitled to payment of full salary until again 
furnished Govt. quarters and, therefore, motel expenses are his obliga- 
tion and not obligation of Govt. and upon determination that reasonable 
value of leased quarters exceeds rental rate established for Govt. quar- 
ters, increase in rent, operating prospectively, is warranted and requires 
no retroactive adjustment, and both 1928 act, and act of Oct. 19, 1964 
repealing it, including leased quarters in definition of “quarters,” 20 
percent salary limitation on rental charges also applies to leased 
cits aii tic ii ela lara a 
“Own” and its derivatives 

Lessees who operate parking lots on month to month basis on land 
to be acquired by U.S. under American-Mexican Chamizal Conven- 
tion Act of 1964, 22 U.S.C. 277d-17, ure owners of leasehold interests 
and although compensation provisions in sec. 3b(1) (b) of act authorize 
payment to “owner” of real estate, word “own” or its derivatives has 
no precise or definite meaning and must be determined by object sought 
to be accomplished by act which is to make displaced commercial prop- 
erties whole; therefore, lessees of parking lots are entitled to value to 
them of their leasehold interests reflected by their net income attrib- 
utable to their interest in real estate converted to its equivalent capital 
value 


“Real estate” 

Commercial and industrial buildings and improvements owned by 
lessees with removal rights on land to be acquired by U.S. under Ameri- 
can-Mexican Chamizal Convention Act of 1964, 22 U.S.C. 277d-17, which 
not only authorizes acquisition of land and interests in land but also 
provides for compensation to owners on basis of “value in use” of prop- 
erty may be considered “real estate” rather than personal property, 
and lessees as owners of leasehold interest for compensation payments 


“Request” 

Exception taken by low bidder to patent indemnity clause of invita- 
tion evidencing clause was unacceptable to bidder is not merely “re- 
quest” to delete clause from contract to be awarded but is condition to 
acceptance of contract that qualified bid, and rejection of nonresponsive 
bid was justified, precise meaning of word “request”, which in its ordi- 
nary sense is precatory and not mandatory, depending on circumstances 
in which used, having been stated as part of bid it is tantamount to re 
quirement bidder could exact under any resulting contract ; therefore, in 
absence of clearly expressed intent to accept contract subject to patent 
indemnity clause, exception is not expression of preference, but is bid 
qualification affecting price of bid and giving low bidder advantage over 
other bidders, and contracting officer is not authorized to waive as 
minor deviation deletion of patent indemnity clause intended to protect 
Govt. from visk. of patent infringement.................42....225 
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WORDS AND PHRASES—Continued 
“Self-support” 

Incompetent son of retired member of uniformed services whose mental 
condition existed long before his 18th birthday and who, while working 
as laborer in firm where his father is vice president, earned sufficient 
sum to support himself during period of employment is nct required, by 
reason of such employment in father’s firm under tempered conditions, to 
be considered as capable of self-support, and, therefore, son may be 
considered eligible beneficiary entitled after his father’s death to 
anuity elected on his behalf under Serviceman’s Family Protection 
Plan, 10 U.S.C. 1331, et seq 
“United States” 

Dependents of members of uniformed services who are evacuated 
from overseas to States of Hawaii and Alaska or to Panama Canal 
Zone, Puerto Rico, or territory or possession of U.S. may not be regarded 
as evacuated from “places outside to inside the U.S.” within meaning 
of 37 U.S.C. 405a, as added by Pub. L. 89-26, which provides allowances 
for dependents evacuated from overseas, in view of definition of term 
“United States” in par. 1150-16, Joint Travel Regs., that term “United 
States,” for purposes of travel and transportation allowances, means 
“the 48 contiguous States and the District of Colymbia,” and legislative 
history of Pub. L. 89-26 indicates that Congress did not intend to 
change longstanding definition of term “United States,”; therefore, 
regulation to permit payment in such cases would not be proper 
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